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Q.  By  Mr.  John  M.  Martin:  You  are  familiar  with 
Exhibit  W,  the  original  Tavares  Construction  Company 
lease,  and  with  all  amendments?  A.     Yes. 

Q.     And  the  provisions  thereof?  A.     Yes. 

Q.  Will  you  take  into  consideration  such  provisions 
in  giving  us  your  opinion  as  to  what  is  a  fair  and  reason- 
able supervisory  fee  for  the  services  here  rendered  by  the 
contractor  to  the  Defense  Plant  Corporation,  in  connec- 
tion with  the  construction  of  the  particular  facilities,  ma- 
chinery and  shipyard  here  involved? 

A.     The  provisions  in  the  agreement — 

Mr.  Landrum:  Just  a  moment.  Now,  if  the  court 
please,  he  is  not  answering  the  question. 

Q.  By  Mr.  John  M.  Martin:  You  are  not  asked  for 
the  provisions.  You  are  asked  if  you  have  an  opinion  as 
to  a  fair  supervisory  fee,  and  to  which  you  answered  you 
did  have?  A.     Yes,  sir. 

Q.  Now,  I  ask  you  to  state  that  opinion  either  in  dol- 
lars or  in  percentage.  A.     It  is  10  per  cent. 

Q.     Ten  per  cent  of  what? 

A.     Of  the  actual  construction  costs. 

Q.  Will  you  state  upon  what  you  base  that  opin- 
ion?  [454] 

A.  That  is  a  minimum  fee  that  a  contractor  is  en- 
titled to  when  he  builds  anything  for  a  guaranteed  cost. 

Q.  What  have  you  included  within  the  10  per  cent,  if 
anything,  for  designing  or  other  engineering  services? 

A.  I  did  not  include  anything  for  designing  or  en- 
gineering services.  If  I  had  to  go  out  and  get  engineer- 
ing services,  I  would  probably  have  to  pay  the  engineer, 
oh,  about  two  per  cent. 
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Q.     Two  per  cent? 

A.     Two  per  cent  for  his  services. 

Q.  Based  upon  the  same  aggregate  total  of  the  same 
actual  cost? 

A.  It  would  be  based  upon  the  total  cost  of  the  job, 
which  would  include  our  fee.  The  actual  engineering  fee 
would  be  5  per  cent,  but  3  per  cent  of  which  the  engineer 
would  spend  probably  for  other  engineers  and  costs  in 
running  his  office,  and  so  forth.  [455] 

Q.  By  Mr.  John  M.  Martin:  Is  that  the  reason  you 
have  made  a  deduction  from  5  to  3  per  cent  and  stated, 
in  your  opinion,  it  is  2  per  cent  as  an  engineering  fee 
from  the  time  the  shipyard  was  completed  and  actual  ship 
construction  work  begun?  A.     Yes,  sir. 

Q.     What  were  your  duties  in  connection  therewith? 

A.     I  went  to  work  every  morning  at  8:30. 

Q.     Where? 

A.  At  the  shipyard;  went  home  for  dinner;  came 
back  and  stayed  there  to  about  11:00  o'clock,  seven  days 
a  week,  every  day  of  the  year,  for  about  two  and  a  half 
years. 

Q.  You  didn't  take  any  time  off  for  trips  to  Wash- 
ington to  interview  the  departments? 

A.     That  was  all. 

Q.  What  was  the  general  nature  of  your  duties  while 
you  were  on  duty  at  the  shipyard  or  thereabouts? 

A.  I  poked  my  nose  into  everything.  There  were  no 
particular  duties  I  had. 
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Q.  Well,  were  you  the  managing  or  executive  head 
of  the  Concrete  Ship  Constructors? 

A.  We  were  a  joint  venture,  a  partnership,  so  to 
speak,  and  Mr.  Seabrook  and  I  and  later  on  Mr,  Elliott 
all  participated  in  the  management  of  the  shipyard. 

Q.  Were  you  then  and  are  you  now  the  owner  of  any 
un-[456]  divided  interest  in  the  Concrete  Ship  Construc- 
tors, the  joint  venture? 

A.  Yes,  sir;  I  am  an  owner  of  an  undivided  one- 
fourth  interest  in  that  Concrete  Ship  Constructors. 

Q.  And  did  the  Tavares  Construction  Company  own 
the  leasehold  estate  here  involved,  for  the  use  and  benefit 
of  the  joint  venture?  A.      They  did. 

Q.  When  you  say  that  you  poked  your  nose  into 
everything,  did  you  mean  by  that  that  you  were  at  all 
familiar  with  the  actual  condition  of  these  facilities  and 
machinery,  as  of  December  23,  1944? 

A.     Yes,  sir. 

Q.  What  was  the  general  condition  of  the  facilities 
and  machinery  as  of  that  date? 

A.  It  was  in  very  excellent  shape  because  we  were 
doing — well,  it  was  in  very  good  shape. 

Q.  At  that  date  did  the  Tavares  Construction  Com- 
pany or  Concrete  Ship  Constructors  as  lessee  require  the 
further  substantial  use  of  those  shipyards  for  the  com- 
pletion of  the  then  existing  contracts  with  the  United 
States  Government  for  construction  of  ships? 

A.  There  was  a  lull  right  at  that  time.  All  we  had 
was  two  ships  left  to  complete. 

Q.  How  many  had  you  theretofore  completed  and 
delivered  [457]  out  of  this  yard?  A.     47. 
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Q.  And  what  was  the  state  of  completion  of  the  two 
remaining  vessels  as  of  December  23,  1944?  I  have  in 
mind  not  the  details  but  any  fact  which  would  tend  to 
show  whether  or  not  any  substantial  use  of  the  facilities 
and  machinery  would  be  required  thereafter  for  the  pur- 
pose of  completing  said  last  two  ships. 

A.     That  was  December  23,  1944? 

Q.     Yes,  sir. 

A.  I  believe  we  were — or  I  don't  remember  exactly 
but  I  believe  that  one  of  the  ships  was  at  the  dock  and  the 
other  one  was  in  the  outfitting  pier.  I  would  say  only 
probably  80  per  cent  of  the  yard  was  actually  being  used. 

Q.     What  per  cent? 

A.     I  mean  only  20  per  cent  of  the  yard  was  actually 

being  used. 

Q.  On  what  date,  if  you  know,  was  actual  completion 
of  the  two  remaining  ships  advanced  to  the  state  where 
a  larger  minor  percentage  than  20  per  cent  of  the  total 
shipyard  was  required  for  their  completion? 

A.  I  can  find  that  out  for  you  but  I  don't  remember 
exactly.     But  I  think  it  is — 

Q.  Don't  guess  at  it.  Do  you  happen  to  know  the 
date  of  actual  completion  of  those  two  ships?  [458] 

A.  Yes;  they  were  finished  some  time  in  May,  I  be- 
lieve. 

Q.     Of  1945? 

A.     Well,  I  am  not  sure  about  that,  either. 

Q.  Have  you  an  opinion,  from  your  knowledge  and 
familiarity  with  the  shipyard  and  its  facilities  and  ma- 
chinery, and  your  general  experience  in  designing  and 
layouts,  and  your  knowledge  of  the  site  location,  to  enable 
you  to  form  an  opinion  as  to  the  fair  market  value  of 
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the  facilities  and  machinery,  excluding  therefrom  any 
valuation  of  the  site  or  land  upon  which  they  are  based, 
as  of  December  23,  1944? 

A.     Will  you  please  repeat  that  question? 

(Question  read  by  reporter.) 

Mr.  Landrum:     The  answer  is  yes  or  no,  please. 

Q.     By  Mr.  John  M.  Martin:     Have  you  an  opinion? 

A.     Yes. 

Q.     Will  you  state  in  dollars  that  opinion? 

Mr.  Landrum:  If  the  court  please,  I  have  an  objec- 
tion here  which  I  desire  to  make  to  that  question.  I  don't 
know  whether  your  Honor  desires  that  I  make  it  in  the 
presence  of  the  jury  or  not. 

The  Court:     I  think  so. 

Mr.  Landrum:  If  your  Honor  please,  it  is  objected  to 
on  the  ground  and  for  the  reason,  first,  that  it  is  a  giv- 
ing of  a  valuation  on  only  a  portion  of  the  whole,  with  no 
alloca-[459]  tion  and  no  evidence  going  to  show  what 
relationship  that  has  to  the  whole;  in  other  words,  a  valu- 
ation of  only  a  portion  of  the  thing  with  which  we  are 
here  concerned,  given  separately;  second,  upon  the  ground 
and  for  the  reason  that  it  goes  to  the  question  of  the  valu- 
ation of  this  leasehold  interest  and  option,  and  that  any 
value  to  be  given  this  lease,  coupled  with  an  option,  can 
only  be  based  upon  speculation  and  conjecture  by  the  very 
terms  of  the  instrument  itself;  third,  that  any  value  which 
may  be  given  to  this  lease,  coupled  with  an  option,  must 
include,  within  itself,  an  improper  element,  the  value  of 
a  so-called  option  which  never  came  into  existence; 
fourth,  that  such  value  must  include,  within  itself,  some 
element  or  increment  for  the  so-called  option,  and  an  op- 
tion is  not  an  interest  in  real  property  such  as  may  be 
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compensated  for  in  a  condemnation  case;  fifth,  that  such 
value,  including  within  itself  an  element  or  increment  for 
the  so-called  option,  is  improper  because  it  would  require 
the  government  to  pay  for  something  it  has  itself  made. 
No  value  could  be  attributed  here  except  by  virtue  of  this 
very  condemnation  case  itself. 

The  Court:  Of  course,  several  of  these  specifications 
have  already  been  ruled  upon  by  the  court  in  its  other  rul- 
ings, which  are  in  the  record.  The  ruling  on  the  pre-trial 
was  a  ruling  that  was  effective  as  to  certain  portions  of 
the  objection  now  interposed,  and  this  court  is  not  going 
to  at- [460]  tempt  to  review  a  court  of  coordinate  author- 
ity in  the  same  case.  Manifestly,  the  answer  must  be 
limited  to  the  facilities  and  machinery  that  were  compo- 
nent parts  of  the  project.  So  that  that  portion  of  the 
objection  has  no  merit.  But  it  is  a  question  of  argument 
to  the  jury  on  the  factual  deductions  to  be  made  from 
whatever  answer  may  be  given  after  further  exploration 
of  the  elements  that  are  necessarily  included  in  the  ques- 
tion and  must  be  included  in  the  answer.  Of  course, 
ladies  and  gentlemen,  the  jury  cannot  speculate  or  con- 
jecture or  guess  about  values  in  a  condemnation  suit. 
They  must  not  imagine  things  that  will  exist  in  the  fu- 
ture because  that  is  not  a  fair  basis  of  estimating  value, 
for  the  very  apparent  and  obvious  reason  that  the  human 
mind  is  finite.  We  haven't  reached  the  stage  of  perfec- 
tion in  mental  acquisition,  where  we  can  foretell  and  look 
into  the  future  with  definiteness,  with  certainty.  So  that, 
in  law,  there  must  be  a  standard,  a  fixation,  a  definiteness, 
reasonably  compensation  to  which  a  litigant  is  entitled. 
And  you  must  remember  that  at  the  time  for  you  to  apply 
this  evidence.    That  rule  must  be  kept  constantly  in  min^, 
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and  you  are  not  to  emerge  from  reasonable  probabilities 
discernible  from  evidence  into  imaginary  speculation  or 
conjectural  attitudes  not  sustainable  in  law.  Otherwise, 
the  objection  is  overruled. 

Mr.  Landrum:  If  your  Honor  please,  I  would  like  to 
[461]  have  the  record  show  a  specific  exception  to  your 
Honor's  ruling. 

The  Court:     It  may  so  show. 

Q.  By  Mr.  John  M.  Martin:  You  may  answer  in 
dollars,  Mr.  Tavares,  your  opinion.  A.     In  1944 — 

The  Court:     That  is  December  23,  1944. 

The  Witness:,  December  23,  1944,  those  flacilities 
were  worth  approximately  $500,000  more  than  the  option 
price  set  forth  in  the  Defense  Plant  agreement. 

Q.  By  Mr.  John  M.  Martin :  Are  you  referring  now 
to  the  option  price  as  calculated  by  Mr.  Gregory  Smith 
and  here  in  evidence  as  Exhibit  Q? 

A.  $2,145,000,  and  add  another  $500,000  on  top  of 
that  is  $2,6 — whatever  it  is. 

The  Court:     Let's  have  that  read. 

(Answer  read  by  reporter.) 

The  Witness:     $2,645,000. 

The  Court:  What  is  your  answer  to  the  question? 
The  question  was  clear  and  specific. 

The  Witness:     $2,645,000. 

Mr.  John  M.  Martin:  May  I  refresh  the  witness'  rec- 
ollection, your  Honor,  by  showing  him  an  exhibit  which 
I  have  here? 

Mr.  Landrum:  I  object  to  that  cross  examining  his 
own  witness.     He  has  already  answered  it. 

The  Court:  Of  course,  the  jury  must  consider  the 
answer  of  the  witness  as  he  gaVe  it;  that  is  what  you  are- 
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here  for,  ladies  and  gentlemen;  not  to  sit  here  as  auto- 
matons and  take  figures,  but  you  are  to  use  your  processes 
in  discerning  the  recollections  and  all  of  the  other  features 
that  go  to  make  up  the  value  of  evidence  that  is  given  by 
a  witness.     Proceed. 

Q.  By  Mr.  John  M.  Martin:  Will  you  state  the 
basis  for  that  opinion? 

A.  In  there,  I  have  added  my  fee  of  10  per  cent  and 
2  per  cent  for  engineering  and  the  increased  cost  in  con- 
struction, from  1942  to  1944. 

Q.  Have  you  calculated  or  prepared  any  estimate  as 
to  the  fair  replacement  cost  of  these  facilities  and  ma- 
chinery as  of  December  23,  1944? 

Mr.  Landrum:  Will  you  go  a  little  slower?  I  am 
having  to  write  this  down. 

The  Court:  You  have  a  reporter  here  who  can  get  it 
all.  Go  right  ahead,  Mr.  Witness,  but  eliminate  the  ar- 
gument and  deductions.  We  have  a  lot  of  lawyers  here 
and  we  will  probably  listen  to  a  lot  of  argument.  So  we 
must  confine  witnesses  to  testimony. 

The  Witness:  By  adding  all  these  values  together,  I 
arrived  at  the  figure  of  $750,000  as  being  a  very  fair  price 
for  any  willing  buyer  in  1944  because  right  at  that  time 
the  [463]  facts  show  that  there  was  a  war  on  and  the 
facts  show  that  thousands  of  ships  were  returning  to  this 
country  to  be  repaired;  the  facts  show  that  there  weren't 
any  of  the  yards  suitable  and  capable  of  taking  on  a  large 
volume  of  work. 


vs.  United  States  of  America  749 

(Testimony  of  Carlos  Tavares) 

Q.  How  many  men  could  reasonably  work  in  this 
yard  on  the  number  of  ships  customarily  worked  on? 

A.  We  have  worked  4,000  men  at  this  yard  and  we 
have  worked  500. 

Q.  Is  there  any  feature  of  the  yard  or  any  element 
in  the  designing  where  you  intended  to  take  into  consider- 
ation and  so  design  the  yard  that  it  might  be  readily 
adaptable  to  use  500  men  working  there  or  as  many  as 
4,000  men  working  there? 

A.  Yes;  we  took  that  all  into  consideration.  We  have 
worked  economically  with  500  men,  3,000  men  and  4,000 
men.     Our  records  prove  that. 

The  Court:  Mr.  Martin,  if  you  are  going  to  pursue 
any  other  line  of  inquiry,  we  will  take  our  recess  now. 

Mr.  John  M.  Martin:  Just  one  more  question  and  I 
am  through. 

The  Court:     All  right. 

Q.  By  Mr.  John  M.  Martin:  Mr.  Tavares,  when  you 
spoke  of  taking  into  consideration  the  rent-free  use  pro- 
vision or  the  use  under  this  lease,  I  will  ask  you  if  that 
rent-free  use  to  which  you  referred  is  limited  to  the  use  of 
this  yard  [464]  and  its  facilities  for  the  construction  of 
ships  for  the  government. 

A.     Yes,  sir. 

Mr.   John   M.   Martin:     That  is   all. 

The  Court:  We  will  take  our  recess,  ladies  and  gentle- 
men. Remember  the  admonition  which  I  have  heretofore 
given  you.     Please  occupy  the  jury  room. 

(Short  recess.)    [465] 
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The  Court:  All  present.  Proceed  with  the  cross  ex- 
amination. 

Cross  Examination 

By  Mr.  Landrum: 

Q.  Mr.  Tavares,  am  I  correct  in  my  statement  to  you 
of  your  conception  of  the  meaning  of  market  value,  that 
that  means  that,  in  your  opinion,  whatever  interests  you 
and  your  companies  may  have  by  virtue  of  Exhibit  W, 
which  is  known  to  you  and  I  as  Plancor  407,  would  sell 
on  the  open  market  for  cash  on  the  23rd  day  of  December, 
1944— 

Mr.  John  M.  Martin:  If  the  court  please,  I  object  to 
the  question  unless  it  is  limited  to  interests  in  this  proper- 
ty here  sought  to  be  condemned.  He  says,  ''whatever  in- 
terests." 

Mr.  Landrum:  I  am  perfectly  willing  to  limit  it  to 
that. 

0.     By  Mr.  Landrum:     Is  that  what  you  mean? 

A.  By  market  value  I  mean  a  willing  seller  to  a  willing 
buyer  who  would  buy   my  leasehold  estate. 

Q.  That  is  right.  In  other  words,  to  boil  it  down,  it 
is  your  opinion  that  you  could  get  that  much  money  for 
an  assignment  of  whatever  rights  you  had  in  this  property 
under  that  lease  and  option  agreement;  that  is  what  you 
mean? 

A.     I  have  told  you  on  certain  assumptions.    [466] 

Q.  Yes.  Well,  I  understand  that,  but  that  is  what  it 
boils  down  to.  isn't  it?  A.     No. 

Q.     What  is  it,  then?  A.     It  is  my  interests — 

O.     Yes,  it  is.  A.     — in  the  leasehold  estate. 
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Q.  That  is  right.  And  whatever  interests  you  have 
stem  from  your  agreement  with  the  Defense  Plant  Cor- 
poration ?  A.     Correct. 

Q.  That  is  right,  all  right.  Now,  Mr.  Tavares,  do  you 
have  a  copy  of  this  exhibit  W?  A.     No. 

Mr.  Landrum:  I  believe  the  jury  has  copies  of  this 
exhibit. 

The  Court:  I  believe  you  all  have  them,  ladies  and 
gentlemen. 

Mr.  Landrum:  The  record  will  show,  if  the  court 
please,  with  the  court's  permission,  that  Mr.  Martin  has 
just  handed  to  Mr.  Travares  a  copy  of  Exhibit  W. 

Q.  By  Mr.  Landrum:  Now,  Mr.  Tavares,  let's  you 
and  I  go  over  the  instrument  which  you  say  has  a  market 
value  of  $750,000.  Go  with  me  to  paragraph  9  of  that 
exhibit.  In  arriving  at  your  conclusion  with  relation  to 
the  fair  market  value  of  what  you  could  sell  this  instru- 
ment for,  or  your  [467]  interests  under  it,  did  you  take 
into  consideration  the  provisions  of  paragraph  9  thereof? 

A.     Yes,  I  did. 

Q.     Paragraph  9  provides,  does  it  not: 

''No  salaries  of  Lessee's  executive  officers,  no  fees  of 
its  attorneys,  no  part  of  the  expense  incurred  in  conduct- 
ing Lessee's  offices  and  no  overhead  expenses  of  any  kind 
shall  be  included  in  the  cost  of  leasing  the  Site  or  the 
Programs,  except  that  direct  expenses  of  Lessee's  Officers 
or  employees  and  fees  of  attorneys  retained  or  employed 
by  Lessee  in  connection  with  the  Programs  may  be  so 
included  to  the  extent  approved  by  Defense  Corporation." 

A.     Correct. 

Q.     You  understand  that?  A.     Most  certainly. 

Q.  Your  salary, — you  are^an  executive  officer,  are  you 
not,  of  this  corporation?  A.     Surely. 
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Q.  Your  salary,  according  to  your  bookkeeper,  was 
charged  to  and  paid  for  out  of  the  money  that  the  De- 
fense Plant  Corporation  put  in  here,  was  it  not? 

A.  "may  be  so  included  to  the  extent  approved  by  the 
Defense  Plant  Corporation"  and  was  so  approved.  The 
[468]  salary  of  $6,000  was  for  five  individuals  working 
for  a  whole  year  to  build  $2,900,000  worth  of  facilities. 

Q.  Now,  Mr.  Tavares,  it  is  a  fact,  is  it  not,  that  you 
and  Mr.  Seabrook,  and  a  number  of  the  executive  officers 
of  your  companies,  did  pay  to  yourselves  out  of  the  money 
that  the  government  of  the  United  States  put  up  here, 
your  salaries  while  you  were  doing  this  construction  of 
that  shipyard?    Just  tell  me  "Yes"  or  "No." 

A.     Certainly. 

Q.  You,  therefore,  violated  the  terms  of  this  agree- 
ment in  the  beginning,  did  you  not? 

Mr.  John  M.  Martin :  To  which  I  object  as  not  a  prop- 
er question,  and  an  insinuation,  particularly  in  view  of 
the  record,  counsel  having  stipulated  that  Exhibit  W,  as 
received  in  evidence,  correctly  sets  forth  the  actual  costs 
and  the  option  price. 

Mr.  Landrum:     I  did  agree  to  that. 

The  Court:     The  objection  is  sustained. 

Q.  By  Mr.  Landrum:  Now,  Exhibit  Q  was  a  tabu- 
lation, and  I  believe  the  jury  has  the  tabulation,  and  that 
was  taken  from  the  actual  invoices,  the  actual  accounts 
that  you  gentlemen  submitted  to  the  government  of  the 
United  States  and  which  it  paid;  that  is  right,  is  it  not? 

A.     As  audited. 

Q.     Rut  they  paid  it?   [469]  A.     Yes. 

Q.  All  right.  I  want  to  show  you  this  little  memoran- 
dum here. 
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Mr.  John  M.  Martin:  May  I  see  it  before  you  show 
it  to  the  witness? 

Mr.  Landrum:  Yes.  That  is  one  of  the  sheets  that 
was  made  from. 

Mr.  John  M.  Martin:     No  objection. 

Mr.  Landrum:  Your  Honor,  please,  I  did  not  intend 
to  offer  it  in  evidence,  but  counsel  says  he  has  no  objec- 
tion. 

Mr.  John  M.  Martin :  No,  I  said  no  objection  to  show- 
ing it  to  the  witness. 

The  Court:  I  haven't  the  slightest  idea  what  it  is. 
Let  me  see  it.     Perhaps  I  may  see  an  objection  to  it. 

Mr.  Landrum :  I  was  not  going  to  offer  it  in  evidence, 
but  I  was  simply  going  to  show  it  to  this  witness  so  I 
would  not  confuse  him. 

Q.  By  Mr.  Landrum:  Mr.  Tavares,  Exhibit  Q,  of 
course  we  know  was  made  from  the  actual  invoices. 

A.     I  thought  you  were  going  to  show  that  to  me. 

O.  I  will  be  glad  to.  That  is  No.  2  of  11(d);  that 
is  a  copy  of  one  of  them;  that  is  right,  isn't  it? 

A.     Yes. 

Mr.  Landrum:  Now,  could  I  go  up  there  so  that  he 
and  I  could  both  look  at  it?  [470] 

The  Court:  Yes,  just  so  each  of  you  gentlemen  will 
be  properly  respectful  to  each  other. 

Mr.  Landrum:  Yes,  sir.  I  will  be  very  happy  to  get 
along. 

Q.  By  Mr.  Landrum:  Now,  this  is  what  we  term 
service  charges,  is  it  not? 

Mr.  John  M.  Martin :  Just  a  minute.  I  object  to  coun- 
sel reading  into  the  record  in  this  case  anything  that  has 
not  been  received  in  evidence. 
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Mr.  Landrum:     I  am  not  reading  it  in  the  record. 

The  Court:  How  can  a  jury  discern  what  it  is  unless 
it  is  before  them? 

Mr.  Landrum:     Well,  I  will  withdraw  the  question. 

Q.  By  Mr.  Landrum:  Attorney's  fee,  $50,  who  got 
that? 

Mr.  John  M.  Martin:  To  which  I  object  as  not  any 
evidence  in  this  case  that  anybody  received  it. 

The  Court:  If  the  audience  cannot  conduct  themselves 
with  propriety;  they  will  have  to  leave  the  room.  We 
don't  want  any  indication  in  the  court  room  as  to  how  they 
feel  about  the  evidence. 

Mr.  John  M.  Martin:  If  the  court  please,  I  appre- 
ciate your  admonition. 

The  Court:  Mr.  Bailiff,  you  will  see  that  order  is 
enforced,  and  if  the  men  can't  sit  here  in  the  court  room 
[471]  quietly,  without  exhibiting  their  emotions,  they  will 
have  to  leave  the  court  room.     That  means  all  of  you. 

Now,  will  you  read  the  record,  Miss  Reporter? 

(The  record  was  read.) 

The  Court:     The  objection  is  sustained. 

Q.  By  Mr.  Landrum:  Mr.  Tavares,  I  understood 
you  to  say  that  this  lease  and  option  was  your  pay  or  your 
supervisory  fee  for  the  construction  of  these  facilities;  is 
that  correct?  A.     I  didn't  say  that. 

Q.     Well,  isn't  that  correct? 

A.     What  do  you  mean  by  that? 

The  Court:  Raise  your  voice,  gentlemen,  so  that  we 
can  hear  what  you  say,  both  of  you. 

Q.  By  Mr.  Landrum:  Is  it  not  the  claim  of  the 
Tavares  Construction  Company  in  this  case  that  the  con- 
sideration for  the  execution  of,  Exhibit  W  by  the  Defense 
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Plant  Corporation  was  to  cover  your  supervisory  fee  for 
the  installation  of  these  facilities  and  the  building  of  this 
shipyard  ? 

A.  This  agreement  says  that  I  am  only  allowed  to 
charge  such  expenses,  either  salaries  or  legal  expenses, 
that  the  Defense  Plant  Corporation's  auditors  will  allow, 
and  that  we  should  charge  no  other  fees  for  supervisory 
services  in  this  agreement.  We  have  followed  this  to  this 
extent,  that  [473]  this  has  passed  through  the  hands  of  all 
the  different  boards,  renegotiation  boards,  auditors  of  the 
Defense  Plant  Corporation,  auditors  of  the  Maritime 
Commission  and  found  correct. 

Q.     We  don't  deny  that. 

A.     That  we  have  lived  up  to  this  agreement  of  lease. 

Q.  All  right.  Now,  in  the  list  which  was  paid  for 
the  construction  of  this  shipyard  is  an  item,  "Consultant's 
fee,  $25,678.21," — did  any  of  the  officers  of  your  company 
receive  any  of  that  $25,000? 

A.  I  don't  know  what  this  Consultant's  fee  is,  but 
I  can  assure  you  that  no  officer  in  the  corporation  ever 
received  $25,000  out  of  this  agreement  for  any  lease 
whatsoever.  I  would  like  to  find  out  what  that  is.  You 
will  find  out  those  are  probably  the  way  they  had  worked 
this  out. 

Q.  You  did,  however,  pay  your  consultants  this 
money  ? 

A.  I  am  sure  we  only  paid  a  fee  to  Dames  &  Moor  of 
about  five  or  six  hundred  dollars,  and  if  that  thing  was 
set  down  as  consultant's  fees,  it  is  all  wrong. 

Q.     It  is  your  own  record,  isn't  it? 

A.  Well,  in  order  to  clarify  that,  I  think  we  should 
bring  in  the  records.  That  isn't  correct.  We  will  bring 
them  in. 
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Q.  Here  is  an  item  charged  here,  for  which  the  De- 
fense Plant  Corporation  paid,  "Construction  Supervision 
[473]  Not  Distributed,  $1,257.69."  What  does  that 
mean? 

A.  It  means  that — under  normal  contracts  you  have 
people  that  build  something,  and  you  have  inspectors. 
Now,  the  Defense  Plant  Corporation  and  the  Maritime 
Commission,  through  the  fact  that  they  didn't  have  any, 
asked  us  to  hire  these  men  so  that  the  work  should  pro- 
ceed properly.    That  is  a  real  true  job  cost. 

Q.     It  was  then  paid  for  supervision  to  someone? 

A.     It  was  not  supervision.     It  was  inspection. 

Q.  All  right.  Here  is  an  item,  "Purchasing,  $9,433.- 
64."     Who  did  that  purchasing? 

A.  The  Tavares  Construction  Company  did  the  pur- 
chasing.    That  is  very  cheap. 

Q.     Did  you  say,  "That  is  very  cheap"? 

A.     Yes. 

The  Court:  Keep  your  voice  up,  so  that  we  can  all 
hear  you. 

Q.  By  Mr.  Landrum :  "Miscellaneous  general  ex- 
penses, $28,129,"  do  you  have  any  idea  what  that  was  for? 

A.  It  is  just  what  it  says.  Miscellaneous  general  ex- 
penses, such  as  telephone,  telegraph.  You  will  notice  it 
is  telephone  and  telegraph,  and  other  things  that  you 
can't  allocate.  They  are  all  perfectly  all  right,  audited 
and  passed  on  by  everybody. 

Q.  But  these  items  were  included  and  paid  for  by  the 
[474]  government  of  the  United  States? 

A.     We  followed  this  book. 

Q.  All  right.  Let's  follow  it  now.  Go  with  me  to 
paragraph  12,  the  second  paragraph  under  that,  of  Ex- 
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hibit  W.  In  arriving-  at  your  conclusion  with  relation  to 
the  fair  market  value  of  the  interests  which  you  acquired 
hereunder,  do  you  think  that  you  could  sell  your  interests 
with  that  paragraph  in  it  for  $750,000  on  the  23rd  day 
of  December,  1944,  to  an  informed  and  willing  buyer? 
A.  What  does  the  paragraph  say? 
Q.     It  says,  follow  me: 

"This  lease  or  any  extension  thereof  under  this  para- 
graph Twelve  may  be  terminated  by  the  parties 
hereto  in  the  manner  hereinafter  set  forth." 

And  this  is  the  thing  I  want  you  to  follow: 

"At  any  time  when  substantial  use  by  Lessee  of  the 
Site  Facilities  and  Machinery  shall  be  no  longer  re- 
quired to  enable  Lessee  to  construct  boats  for  the 
Government  ..." 

You  only  had  this  lease  for  the  purpose  of  constructing 
boats  for  the  government;  is  that  right? 

A.     No,  I  have  got  an  option  to  buy  this  thing  too. 

Q.  But  it  provided,  however,  that  the  whole  thing 
could  be  canceled  under  paragraph   12,  did  it  not? 

A.  It  provides  that  it  can  be  canceled  by  the  govern- 
ment. [475]  It  also  provides  that  I  could  cancel  it  "when 
substantial  use  by  lessee  of  the  Site  Facilities  and  Ma- 
chinery shall  be  no  longer  required  to  enable  Lessee  to 
construct  boats  for  the  Government."  One  day  before 
the  condemnation  suit  my  shipyard  was  not  substantially 
used  for  constructing  boats  for  the  government. 

Q.  That  is  right.  As  a  matter  of  fact,  on  the  23rd 
day  of  December,  1944,  you  only  had  one  outstanding 
contract  for  the  construction  of  boats  for  the  government, 
did  you  not?  A.     Yes,  sir. 
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Q.  And  on  that  contract  you  only  had  two  more  boats 
to  build,  did  you  not?  A.     That's  right. 

Q.  And  those  two  boats,  according  to  your  own  testi- 
mony, were  completed  and  delivered  to  the  government 
on  or  about  the  10th  day  of  May,  1945? 

A.     That  is  right. 

Q.  All  right.  Do  you  think  that  you  could  find  a 
willing  buyer  to  pay  you  $750,000  for  the  right  to  con- 
struct boats  for  the  government,  unless  he  had  his  con- 
tract to  build  boats  for  the  government? 

A.  On  December  23,  \9AA — are  you  through?  You 
are  asking  me  a  question? 

Q.     Go  ahead,  yes,  sir. 

A.  On  December  23,  1944,  if  the  government — I 
can't  say  that,  can  I?     Or,  can  I?  [476] 

Q.  I  don't  know.  You  know  the  court's  ruling,  Mr. 
Tavares,  as  well  as  I  do. 

A.  I  could  have  elected  to  terminate  my  lease.  The 
government  did  not  elect  to  terminate  the  lease,  accord- 
ing to  this  program. 

Q.     That  is  right. 

A.     Otherwise — 

Q.     But  at  that  time  you  are  selling  it  like  this. 

Mr.  Crouch:     He  hasn't  finished  his  answer. 

Mr.  Landrum:  I  beg  your  pardon.  Now,  if  your 
Honor  please,  I  want  to  conform  absolutely  to  the  rule. 
I  don't  know  whether  this  witness  understands  your 
Honor's  ruling  on  this  question  or  not. 

Q.  By  Mr.  Landrum :  You  understand  we  are  con- 
cerned here  with  a  date,  December  23,  1944? 

A.     Right. 
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Q.  You  understand  that,  to  put  it  in  the  parlance  of 
the  street  possibly,  that  there  was  a  termination  there? 

A.     No,  a  condemnation. 

Q.  A  termination  of  your  rights  under  your  lease, 
and  it  is  what  you  had  at  that  time  that  you  are  now 
valuing;  isn't  that  right?  A.     That's  right. 

Q.  All  right.  All  you  had  was  a  contract  to  complete 
two  more  ships  for  the  government?  [477] 

A.  No,  I  had  a  contract  with  the  Defense  Plant  Cor- 
poration, a  branch  of  the  government,  that  it  is  going  to 
give  me  certain  things,  which  they  took  away  from  me. 

Q.  All  right.  And  whatever  it  was  that  you  had  is 
set  forth  right  in  the  language  of  Exhibit  W,  isn't  it? 

A.     They  didn't  follow  this  contract. 

Mr.  Landrum:  Now,  if  the  court  please,  I  move  that 
that  answer  be  stricken  and  the  jury  be  instructed  to  dis- 
regard it. 

The  Court:  That  will  go  out,  ladies  and  gentlemen, 
and  be  disregarded. 

Q.  By  Mr.  Landrum:  There  was  contained  in  Ex- 
hibit W  a  provision  with  relation  to  the  amount  of  rent 
which  you  would  have  to  pay  under  it,  was  there  not? 

A.     Yes,  sir. 

Q.  That  provision,  I  don't  think  we  need  read  it.  I 
will  cite  it  to  you,  if  you  wish,  but  we  can  talk  about  it. 
It  is  paragraph  13.  A.     Okay.     Go  ahead. 

O.  Paragraph  13.  That  provision  provided  that  as 
you  built  and  completed  a  ship  from  the  moneys  which  the 
government  was  to  pay  you  for  that  ship  you  were  to 
pay  them  certain  rental,  out  of  the  money  you  got  for.  the 
ship;  that  is  right,  isn't  it? 

A.     That  is  correct.  [478] 
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Q.  You  sold  these  ships  to  the  government  of  the 
United  States;  that  is  right,  isn't  it? 

A.     That  is  right. 

Q.  When  you  would  sell  a  ship,  out  of  the  money  you 
were  going  to  get  would  come  back  to  the  government  of 
the  United  States  as  rental  a  portion  of  the  $2,700,000  it 
put  up  to  build  that  shipyard;  is  that  right? 

A.     That  is  common  practice. 

Q.     I  understand.     But  that  is  the  situation,  isn't  it? 

A.     It  is  common  practice  when  I  build  a  house. 

O.  All  right.  The  amendments  to  Plancor  407  pro- 
vide for  an  increase  in  that  rental  as  to  each  ship,  do  they 
not? 

A.  Yes,  or  you  mean  on  certain  amendments  there  was 
more  money  on  certain  ships? 

Q.  Yes.  We  will  get  together  on  the  situation.  As 
you  went  along  it  took  more  money?  A.     No. 

Q.     Well,  you  got  clear  up  to  $2,700,000? 

A.  That  was  because  the  program  changed  as  it  went 
along.     Many  ships  were  needed.     May  I  explain  that? 

Q.     Yes. 

A.  The  program  changed  as  we  went  along.  For 
instance,  they  analyzed  certain  things,  and  they  wanted 
more  ships,  they  wanted  ships  faster,  they  wanted  more 
things  in  the  ships.  The  Navy  came  along  and  wanted 
to  change  the  ships  [479]  and  requested  certain  features, 
and  when  the  government  changed  their  mind,  and  we  re- 
quired facilities  there,  we  agreed  on  a  price  to  build  those 
facilities. 

Q.  As  a  matter  of  fact,  you  started  out  with  $404,000 
and  when  you  got  through  it  had  gone  up  to  $2,700,000? 

A.  Sure.  The  government  changed  its  mind  as  we 
went  along. 
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Q.     And  you  agreed  with  the  change? 

A.     They  needed  the  ships  and  we  delivered  them. 

Q.     And  you  were  paid  for  them? 

A.     Certainly,  it  was  paid  for. 

Q.  Your  rental  under  paragraph  13,  when  you  started 
out,  was  $83,327  each  time  you  delivered  a  ship;  that  is, 
they  kept  back  that  much  money,  and  for  which  you  were 
to  pay  rent? 

A.  They  kept  back  nothing.  They  paid  us,  and  we 
paid  the  Defense  Plant  Corporation. 

Q.  You  paid  it,  all  right.  When  you  got  up  to  where 
you  got  $2,700,000,  I  am  talking  in  round  figures,  in  this 
project,  the  rental  which  you  were  to  pay  down  here  in- 
creased until  you  paid  them  $140,000  for  each  ship. 

A.     Yes. 

Q.  Now,  Mr.  Tavares,  your  whole  rental  price  and 
agreement  was  contingent  on  how  many  ships  you  built, 
wasn't  it? 

A.  No,  sir.  We  built  49  ships.  27  of  those  ships  had 
[480]  free  rental. 

O.  That  is  right.  After  you  got  22  ships  built,  you 
built  more  for  the  government  and  sold  them  to  them  and 
didn't  have  to  pay  any  rent;  that  is  right,  isn't  it? 

A.     Correct. 

Q.  That  is  right.  But  if  you  weren't  building  ships 
for  the  government,  you  didn't  have  this  property  rent 
free,  did  you? 

A.  I  didn't  want  to  build  ships  for  any  other  than  the 
government  during  the  war. 

Q.  But  if  you  say  you  had  the  leasehold  rights  in 
this  property,  that  you  had  that  lease,  you  didn't  have  any 
right  to  use  that  property  fqr  any  purpose  except  build- 
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ing  ships  for  the  government,  unless  you  paid  rent,  did 

you? 

A.  It  doesn't  say  that  in  this  lease.  The  only  thing 
it  says  in  this  lease  is  that  I  have  the  option  to  buy  when 
the  thing  is  to  be  terminated. 

Q.     You  say  it  doesn't  say  that? 

A.  No,  sir.  It  says  for  boats  for  the  government.  It 
doesn't  say  for  anybody  else. 

Q.  That  is  right.  What  I  am  getting  at  is  this,  and 
I  don't  think  we  are  in  disagreement  on  it:  You  had  to 
pay  rent  and  you  had  to  get  the  permission  of  the  De- 
fense Plant  Corporation  and  the  Maritime  Commission  to 
use  this  yard  for  any  purpose  other  than  to  build  boats  for 
the  government.   [481]  didn't  you? 

A.     I  had  an  agreement  which  I  lived  up  to. 

Q.     That  is  right.     But  you  had  to  do  that,  didn't  you? 

A.     So  did  they,  to  give  me  back  my  option. 

Q.  Now,  it  is  your  opinion  that  with  this  provision  in 
there  that  you  had  to  be  building  boats  for  the  government 
or  otherwise  you  had  to  get  their  permission  and  make 
an  arrangement  with  them,  and  you  still  think  you  could 
have  sold  this  lease  in  the  open  market  for  $750,000? 

A.     Without  any  question  of  a  doubt. 

Q.  All  right.  Are  you,  Mr.  Tavares,  basing  your 
opinion  with  relation  to  the  fair  market  value  of  this 
property  on  your  own  ability  to  sell  it? 

A.  No,  sir.  All  I  have  to  do  is  to  go  and  say :  5  cents 
a  square  foot  in  Los  Angeles  for  the  same  piece  of  prop- 
erty. 

Mr.  Landrum :  I  move  that  that  answer  or  that  por- 
tion of  the  answer,  rather,  in  which  he  recites  that  he 
could  have  bought  the  same  piece  of  property  in  Los  An- 
geles for  5  cents  a  square  foot — 
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The  Witness:     I  didn't  say  that. 

Mr.  Landrum:     — be  stricken  out. 

The  Court:  Yes,  the  motion  is  granted.  That  will  go 
out  and  be  disregarded. 

Q.  By  Mr.  Landrum:  Now,  Mr.  Tavares,  will  you 
go  [482]  with  me  again  to  the  instrument  from  which 
your  rights  stem,  in  other  words,  Exhibit  W,  in  para- 
graph 14  thereof, — paragraph  14.  Were  you  familiar 
with  the  terms  of  that  paragraph  when  you  stated  your 
opinion  with  relation  to  the  price  for  which  you  could  have 
sold  this  instrument  on  the  open  market  for  cash?  Are 
you  reading  paragraph  14? 

A.     Yes,  I  am.     Yes,  surely. 

Q.  All  right.  Now,  that  paragraph  says  that  the  ''De- 
fense Corporation,  by  notice  in  writing  with  the  approval 
of  the  Maritime  Commission  noted  thereon,  may,  in  addi- 
tion to  all  other  rights  with  reference  to  termination  under 
paragraph  twelve  hereof,  cancel  this  lease  or  exten- 
sion thereof,  in  the  event  (a)  all  or  substantially  all  of 
Lessee's  contracts  with  the  Government,  at  any  time  out- 
standing, for  the  construction  of  concrete  barges  and 
other  boats  shall  be  terminated  or  cancelled  prior  to  com- 
pletion," does  it  not? 

A.     If  that  shall  be  terminated  or  cancelled. 

O.  It  provides  that  the  Defense  Corporation  can  can- 
cel that  instrument  at  any  time  that  your  contracts  for 
the  construction  of  concrete  barges  and  other  boats  shall 
be  terminated  or  cancelled,  does  it  not? 

A.  Yes,  if  I  don't  live  up — what  it  means  here  is  if 
I  don't  live  up  to  my  contracts  with  the  Maritime  Com- 
mission, and  don't  do  a  good  job,  then,  of  course,  they  can 
cancel.     If  I  have  lived  up  to  all  of  the  conditions  and 
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terms,    [483]    and  the  conditions  of  that  agreement  and 
my  other  contracts — well,  three  shipyards  were  terminated. 

Q.  The  only  contract  you  had,  Mr.  Tavares,  on  the 
23rd  day  of  December,  1944,  was  a  contract  upon  which 
you  only  had  two  more  boats  to  complete,  and  they  were 
substantially  completed  at  that  time,  or  were  at  least  com- 
pleted in  May,  1945? 

A.  Right.  They  didn't  terminate  that  contract 
though. 

Q.  No,  I  understand.  They  could  have  though, 
couldn't  they?  A.     They  wouldn't. 

Q.     Why  didn't  you  terminate  it? 

A.  I  can't  terminate  a  contract.  I  am  talking  about 
the  boat  contracts.     I  am  talking  about  the  ship  contract. 

Q.  All  right.  If  your  rights  under  that  contract  were 
worth  $750,000;  why  didn't  you  say  to  the  government  of 
the  United  States,  'T  desire  to  exercise  my  option"? 

A.  Because  I  wanted  to  keep  it,  because  I  had  free 
rent  until  1949. 

Q.     You  did?  A.     Yes,  sir. 

0.     Where  do  you  find  that  in  the  instrument? 

A.     Yes,  building  boats  for  the  government. 

Q.     Yes,  building  boats  for  the  government. 

A.  Well,  I  can  still  be  building — oh,  that  is  not  [484] 
allowable  here. 

Q.  Yes.  Now,  there  is  a  provision  in  here  further, 
is  there  not,  that  under  paragraph  14,  and  this  is  under 
sub-paragraph  (b)  under  14,  that  "the  Government  shall 
request  priority  for  itself  or  others  with  respect  to  the 
use  of  the  facilities  to  be  provided  hereunder,  and  Lessee 
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shall  fail  or  refuse  to  give  such  priority," — then  they  could 
cancel  it,  couldn't  they? 

A.  They  could  cancel,  like  they  could  condemn  it,  but 
I  still  maintain  certain  rights  that  I  have  given  up  for 
that  option. 

Q.     That  is  right. 


A 

Q 
A 


Certain  rights  I  have  here  that  are  definite. 
What  did  you  pay  for  them? 
My  services,   for  one  thing. 

Q.     All  right.  A.     My  time  for  another. 

Q.     Yes.  A.     It  is  worth  a  lot  of  money. 

Q.  Your  services  and  time  for  supervising  the  con- 
struction of  a  shipyard  which  is  to  build  ships  and  to  sell 
them  to  the  government  of  the  United  States;  that  is 
right,  is  it  not? 

A.     That  is  correct.     Isn't  a  man  entitled  to  a  fee? 

Q.     You  made  a  fee,  didn't  you,  Tavares?  [485] 

A.     Not  on  this. 

Q.  Didn't  you  tell  this  court  and  jury  that,  in  your 
opinion,  a  fair  supervisory  fee  for  the  construction  of 
those  facilities  was  10  or  12  per  cent? 

A.     Certainly.     Certainly,  for  a  guaranteed  cost. 

Mr.  Landrum:  Your  Honor  please,  my  practice  is  to 
ask  the  clerk  to  mark  the  exhibits  first,  but  is  it  the  prac- 
tice first  to  show  it  to  the  witness? 

The  Court:     Either  way.     The  clerk  can  mark  it. 

Mr.  Landrum:  Would  you  be  good  enough  to  mark 
that  for  identification? 

The  Clerk:     Plaintiff's  No.  2. 

(The  document  referred  to  was  marked  Plaintiff's  Ex- 
hibit No.  2,  for  identification.) 
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The  Court:     May  I  see  it,  please? 

(The  document  was  handed  to  the  court.) 

Q.  By  Mr.  Landrum:  Mr.  Tavares,  I  show  you 
Plaintiff's,  for  identification,  No.  2,  as  marked  by  the 
clerk  of  the  court. 

The  Court:     Show  it  to  counsel,  first. 

Mr.  John  M.  Martin:  May  I  see  it,  first,  Mr.  Land- 
rum? 

(The  document  was  handed  to  counsel.) 

Mr.  John  M.  Martin:  No  objection.  It  may  be  re- 
ceived in  evidence. 

Mr.  Landrum:  Your  Honor  please,  at  this  time,  then, 
[486]  there  being  no  objection,  we  offer  in  evidence 
Plaintiff's  Exhibit,  for  identification.  No.  2. 

The  Court:  You  may  read  it  to  the  jury,  and  then 
have  it  marked. 

(The  document,  heretofore  marked  Plaintiff's  Exhibit 
2,  for  identification,  was  received  in  evidence.) 

Mr.  Landrum:  Ladies  and  gentlemen  of  the  jury, 
Plaintiff's  Exhibit  2,  which  is  in  evidence  in  this  case, 
reads  as  follows: 

"CONCRETE  SHIP  CONSTRUCTORS 
National  City,  California 
"Post  Office  Box  D  Phone  Greeley  7-4163 

November  21,  1944 

"11th  Naval  District 

San  Diego,  California 

"Attention:    Capt.  Conger,  Industrial  Manager 

"Gentlemen: 

"With  reference  to  our  recent  telephone  conversa- 
tion, regarding  our  disposition  of  the  option  given 
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us  by  the  Defense  Plant  Corporation  for  and  in 
consideration  of  the  construction  of  the  facilities  un- 
der Plancor  407,  please  be  advised  as  follows: 

*'The  Tavares  Construction  Company,  Inc.,  re- 
tains an  option  under  an  Agreement  of  Lease  with 
the  [487]  Defense  Plant  Corporation  for  the  pur- 
chase or  acquisition  of  the  facilities  at  this  shipyard 
on  a  depreciated  basis.  This  option  is  in  the  form 
of  compensation  for  having  constructed  approxi- 
mately $2,700,000.00  worth  of  facilities  without 
profit,  and  we  consider  this  option  of  some  value. 
It  is  not  the  intent  or  desire  of  this  company  to  in 
any  way  stand  in  the  way  of  the  acquisition  of  this 
property  by  the  U.  S.  Navy,  but  we  are  of  the 
opinion  that  we  are  entitled  to  some  consideration. 

''We  will,  if  desired,  further  discuss  this  matter 
with  you  at  your  convenience. 

"Very  truly  yours, 
"CONCRETE   SHIP   CONSTRUCTORS 
"R.   S.  Seabrook 
"R.   S.  Seabrook 
"RSS/mel  Managing  Partner" 

The  Court:  Now,  Mr.  Landrum,  have  the  clerk  mark 
it. 

The  Clerk:  Do  you  want  me  to  mark  this  as  Govern- 
ment's Exhibit  No.  3? 

Mr.  Landrum:     Yes. 

(The  docurnent  referred  to  was  marked  Government's 
Exhibit  No.  3,  for  identification.,) 
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Q.  By  Mr.  Landrum:  I  believe  you  have  testified, 
Mr.  [488]  Tavares,  that,  in  your  opinion,  the  reasonable 
and  fair  supervisory  fee  for  the  construction  of  this  ship- 
yard would  be  10  per  cent,  plus  2  per  cent  for  something 
else.  A.     For  engineering. 

Q.  Your  companies,  the  companies  of  which  you  are 
a  partner,  have  heretofore  stated  that  three  per  cent  would 
be  a  proper  fee,  have  they  not? 

Mr.  John  M.  Martin:  To  which  I  object  as  a  state- 
ment of  counsel,  and  no  foundation  laid  for  it,  and  not  a 
proper  statement  in  the  presence  of  the  jury. 

The  Court:     Sustained  on  the  first  ground. 

Mr.  John  M.  Martin:  I  have  no  objection  to  showing 
this  letter  to  the  witness.  I  will  object  to  the  receipt  of 
the  letter  in  evidence,  and  I  would  like  to  approach  the 
bench  and  state  my  reasons. 

The  Court:  The  court  has  inspected  the  exhibit,  for 
identification,  No.  3.     Proceed  with  the  examination. 

Q.  By  Mr.  Landrum:  Mr.  Tavares,  I  show  you 
Plaintiff's,  for  identification,  Exhibit  No.  3,  and  I  will 
ask  you  to  examine  it  and  state  what  it  is.  A.     Yes. 

O.     What  is  it? 

Mr.  John  M.  Martin:  If  the  court  please,  I  object  to 
the  witness  stating  the  contents  of  the  letter,  if  that  is 
the  question.    [489] 

The  Court:     It  speaks  for  itself,  as  to  what  it  is. 

Mr.  John  M.  Martin:  I  object  to  it.  It  is,  apparently, 
from  the  face  of  it,  a  part  of  an  unaccepted  ofifer  of  com- 
promise. 

The  Court:  It  has  not  been  offered  in  evidence  yet. 
The  objection  is  sustained  to  the  question. 
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The  Witness:     This  is  a  negotiation — 

The  Court:  Wait  a  moment,  Mr.  Witness.  Did  you 
hear  the  court's  ruling  on  that?  Proceed  with  the  ex- 
amination. 

O.  By  Mr.  Landrum :  State  whether  or  not  that  sig- 
nature— state  if  you  know,  of  your  own  knowledge,  that 
is  the  signature  of  Mr.  Seabrook,  one  of  the  partners. 

A.     Yes,  sir. 

Q.  State  whether  or  not  that  is  a  letter  written  by  Mr. 
Seabrook  to  the  11th  Naval  District.  A.     It  is. 

Mr.  Landrum:  At  this  time,  if  the  court  please,  we 
offer  it  in  evidence. 

Mr.  John  M.  Martin:  To  which  I  object  upon  the 
grounds  that — 

Mr.  Landrum:  We  offer  it  as  Exhibit  No.  3,  so 
marked  for  identification. 

Mr.  John  M.  Martin:  We  object  upon  the  ground 
that  it  is  immaterial  to  any  issue  in  this  case,  and  upon 
the  further  ground  that  it  is  a  part  of  an  unaccepted  offer 
of  compromise,  [490]  which  resulted  from  negotiations 
carried  on  between  the  parties  to  this  action  for  the  period 
of  at  least  one  year. 

The  Court:     May  I  see  it  again? 

(The  document  was  handed  to  the  court.) 

The  Court:     Objection  overruled.     Read  it  to  the  jury. 

Mr.  Landrum:     Yes,  your  Honor. 

(The  document,  heretofore  marked  Plaintiff's  Exhibit 
No.;  3,  for  identification,  was  received  in  evidence.) 
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Mr.  Landrum :     Ladies  and  gentlemen  of  the  jury,  this 
is  Exhibit  No.  3,  which  you  will  have: 

"CONCRETE  SHIP  CONSTRUCTORS 

National  City,  California 

"Post  Office  Box  D  Phone  Greeley  7-4163 

November  24,  1944 

"Eleventh  Naval  District 

San  Diego,  California 

"Attention:    Capt.  F.  P.  Conger,  Industrial  Manager. 

"Gentlemen : 

"In  explanation  of  our  letter  of  November  21, 
1944,  and  in  compliance  with  Capt.  F.  P.  Conger's 
request,  we  wish  to  be  more  specific  regarding  the 
considerations  for  our  release  of  the  option  held  by 
this  company,  for  the  acquisition  of  certain  facili- 
ties (i.  e.,  D.P.C.  Plancor  407)  at  National  City  [491] 
California,  with  the  Defense  Plant  Corporation. 
These  considerations  are  as  follows: 

"1.  To  permit  this  company  the  free  use  of  exist- 
ing facilities  to  complete  necessary  war  contracts. 

"2.  To  permit  this  company  the  free  use  of 
facilities  to  carry  on  ship  repair  work  for  Govern- 
mental agencies  until  such  time  as  the  Navy  needs 
to  convert  these  facilities  to  other  purposes. 

"3.  To  give  this  company  a  contract  for  the  con- 
struction of  the  necessary  Navy  alterations  to  con- 
vert property  to  Navy  requirements. 

"Alternate  for  Item  3 :  Make  payment  to  this 
company  in  the  sum  of  3%  of  the  facilities  construc- 
tions costs,  or  $80,000.00,  which  is  equivalent  to  a 
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minimum     construction     fee     for     constructing    the 
facilities. 

''For  your  information,  no  fee  or  profits  was  al- 
lowed us  for  the  facility  construction,  but  in  lieu 
thereof  we  were  granted  an  option  to  purchase  and 
the  use  of  the  facilities. 

"Yours  truly, 

"CONCRETE   SHIP   CONSTRUCTORS 
"R.  S.  Seabrook, 
"R.  S.  Seabrook 

"RSS/mel"  "Managing  Partner"   [492] 

Q.  By  Mr.  Landrum:  Mr.  Tavares,  it  is  true,  is  it 
not,  that  paragraph  1,  to  permit  this  company  the  free  use 
of  existing  facilties  to  complete  necessary  war  contracts, 
you  had  before  you,  did  you  not? 

Mr.  John  M.  Martin:  To  which  I  object,  if  your 
Honor  please,  as  no  proper  foundation  is  laid  and  not  the 
best  evidence,  and  it  is  an  attempt  to  inquire  of  an  ar- 
rangement that  may  have  been  entered  into  with  some  de- 
partment of  the  government  subsequent  to  the  date  of  tak- 
ing. 

Mr.  Landrum:  Pardon  me,  your  Honor.  I  will  with- 
draw that  question. 

Q.  Now,  Mr.  Tavares,  let's  go  again  to  your  agree- 
ment. "Fifteen:  Upon  the  expiration  or  termination  of 
this  lease  or  extension  thereof  pursuant  to  paragraph 
twelve  hereof,  or  upon  cancellation  of  this  lease  or  ex- 
tension thereof  pursuant  to  clause  (a)  of  paragraph  four- 
teen hereof  (unless  such  cancellation  shall  have  been  ef- 
fected because  of  a  violation  by  lessee  of  the  contracts  re- 
ferred to  in  said  clause  (a),  lessee  shall  have  and  is  hereby 
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granted,  for  a  period  of  ninety  (90)  days  after  such  ter- 
mination, expiration  or  cancellation  (hereinafter  referred 
to  as  the  'Option  Period')  the  right  and  option,  by  writ- 
ten notice  to  Defense  Corporation  and  to  the  Maritime 
Commission,  to  purchase  all  but  not  part  of  the  site,  fa- 
cilities and  machinery  at  the  following  prices — "  I  will 
leave  out  A  and  B — "whichever  [493]  is  the  higher." 
That  paragraph  is  material  in  your  arrival  at  your  figure, 
is  it  not? 

A.  It  was  arrived  at  at  the  depreciated  figure  that 
you  admitted  in  court. 

Q.  But  you  had  to  have  that  figure  in  arriving  at 
your  conclusion  with  relation  to  the  market  value? 

A.     No. 

Q.     You  didn't?  A.     No. 

Q.  Do  you  mean  to  say  that  you  did  not  arrive  at 
your  figure  with  relation  to  the  market  value  by  virtue  of 
a  deduction  of  what  this  shipyard  and  facilities  would 
cost  as  depreciated  under  subparagraph   (b)  ? 

A.     I  used  it  but  I  don't  have  to. 

Q.     That  is  the  paragraph  that  you  used? 

A.     Yes. 

Q.  You  did  not  attempt  in  any  way  to  use  paragraph 
(a),  did  you?  A.     No;  I  didn't. 

Q.  In  arriving  at  your  conclusion  with  relation  to  the 
fair  market  value  of  your  interest  under  this  agreement, 
did  you  consider  paragraph  22  of  Exhibit  W? 

A.     Yes. 

Q.  Is  it  your  opinion  that  a  buyer  willing  but  not 
compelled  to  buy  would  pay  for  your  interests  under  this 
con- [494]  tract  $750,000,  with  paragraph  22  reading, 
"Twenty-two:   Lessee  may  use  such   site,   facilities,  and 
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machinery  only  for  the  construction  by  lessee  of  boats  for 
sale  to  the  government,  unless  otherwise  permitted,  in 
writing,  by  Defense  Corporation  with  the  consent  of  the 
Maritime  Commission  noted  thereon."? 

A.     Why  not? 

Q.     All  right.     It  is  your  opinion  that  he  would? 

A.     Yes. 

Q.  And  then  were  you  familiar  with  the  provisions  of 
paragraph  24  of  Exhibit  W  when  you  arrived  at  your 
conclusion  with  relation  to  what  this  interest  of  yours 
could  be  sold  for?     It  is  paragraph  24.     Do  you  have  it? 

A.     Yes. 

Q.  "Lessee  will  not  without  prior  written  consent  of 
Defense  Corporation  and  the  approval  of  the  Maritime 
Commission  sell,  assign,  or  pledge  this  lease  or  any  of  its 
rights  or  obligations  hereunder,  or  sublease  or  permit  the 
use  by  others  of  any  of  the  property  covered  by  this 
lease."  With  that  provision  in  there,  do  you  think  any- 
body would  buy  it  from  you? 

A.  Mr.  Government  Attorney,  I  am  arriving  at  the 
value  of  my  lease  due  to  the  fact  of  termination  and  under 
the  assumption  that  I  can  terminate  and  obtain  this  piece 
of  property,  which  I  am  able  to  get  by  this  termination. 
[495] 

Q.     Terminated  by  yourself?     Is  that  what  you  mean? 

A.  I  can  do  that.  December  22,  1944,  I  was  permitted 
to  do  that. 

Q.  Do  you  understand  what  the  term  "fair  market 
value"  means?  A.     Certainly. 
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Q.  It  means  the  point  at  which  the  mind  of  a  wilHng 
buyer  would  meet  that  of  a  wilHng  seller,  both  of  them  be- 
ing informed,  and  having  a  reasonable  time  to  consum- 
mate the  transaction?    Is  that  the  way  you  understand  it? 

A.     That  is  right. 

Q.  How  could  it  be  sold?  How  could  you  sell  it  to  a 
wilHng  buyer  with  a  clause  in  there  providing  that  you 
couldn't  unless  you  got  the  consent  of  the  Defense  Cor- 
poration and  the  Maritime  Commission? 

A.  You  are  talking  about  something  entirely  differ- 
ent. I  have  given  a  value  for  my  option  based  on  the 
fact  that  this  option  was  cancelled  and  terminated  by  con- 
demnation. I  have  lost  the  rights.  By  condemning,  you 
have  taken  these  rights  from  me.  And  I  valued  these 
rights  under  an  assumption  I  could  have  sold  it  and  taken 
up  my  rights.     I  think  that  is  pretty  clear. 

Q.  But,  under  paragraph  24,  do  you  think  you  could 
have  sold? 

A.  Certainly.  I  could  have  sold  with  that  written 
[496]    consent  but  I  wasn't  planning  to  sell. 

Q.  You  felt  that  you  would  be  able  to  get  a  buyer  be- 
cause you  could  get  the  consent  of  the  Defense  Plant  Cor- 
poration and  the  Maritime  Commission  to  let  you  sell  it 
to  him?     Did  you  feel  you  could  get  that  consent? 

A.     Definitely. 

The  Court :  We  will  take  our  recess  until  2 :00  o'clock, 
ladies  and  gentlemen.  Remember  the  admonition  hereto- 
fore given  you. 

(Thereupon,  at  12:00  o'clock  noon,  a  recess  was  taken 
until  2:00  o'clock  p.  m.)    [497] 
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San  Diego,  California,  Thursday,  February  20,   1947. 

2:00  P.  M. 

(Thereupon  the  following"  proceedings  were  had  be- 
tween court  and  counsel  at  the  bench,  outside  the  hearing 
of  the  jury:) 

The  Court:  Mr.  Crouch  wanted  to  speak  to  the  court. 
I  don't  know  what  it  is  about. 

Mr.  Crouch:  May  we  assume,  your  Honor,  that  there 
will  be  no  session  on  Saturday? 

The  Court:  Oh,  I  think  so,  this  Saturday,  but  next 
Saturday,  if  we  are  still  here,  we  will  have  a  session. 

Mr.  Landrum :  Your  Honor,  I  would  like  to  state  with 
reference  to  your  Honor's  statement  that  this  case  con- 
trolled by  the  General  Motors  case  that  I  wondered  wheth- 
er your  Honor  was  familiar  with  the  fact  that  that  has 
been  modified  by  the  Pettimore  case. 

The  Court:     Oh,  yes.     I  am  entirely  familiar  with  it. 

Mr.  John  M.  Martin:  Also,  your  Honor  please,  we 
will  try  to  have  our  requested  instructions  here  before  the 
end  of  this  session. 

Mr.  Landrum:     We  will  have  ours  this  afternoon. 

Mr.  John  M.  Martin:     Ours  are  being  typed. 

(Thereupon  the  proceedings  were  resumed  within  the 
hearing  of  the  jury:) 

The  Court:  The  question  counsel  asked  of  the  court 
was  [498]  whether  we  would  have  a  session  of  court  on 
next  Saturday.     Ordinarily  we  would,  but  Saturday  hap- 
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pens  to  be  Washington's  Birthday,  and  I  know  one  of  the 
jurors  and  perhaps  more  of  you,  have  made  some  arrange- 
ments to  take  a  little  recreation  on  that  day.  So  we  will 
not  have  a  session  on  next  Saturday  but  if  this  case  pro- 
longs itself  into  next  Saturday,  the  week  following,  we 
will  have  a  session  on  that  day. 

Proceed,  gentlemen. 

CARLOS  TAVARES, 

called  as  a  witness  by  and  on  behalf  of  the  Defendant 
Concrete  Ship  Constructors,  having  been  previously 
sworn,  was  examined  and  testified  further  as  follows: 

Cross  Examination  (Continued) 
By  Mr.  Landrum: 

Q.  Mr.  Tavares,  in  order  that  I  may  clear  my  mind 
up  with  relation  to  your  line  of  reasoning,  is  it  your  opin- 
ion that  this  shipyard,  in  the  condition  that  it  was  in  on 
December  2Z,  1944,  after  having  been  used  for  some  two 
years  in  the  construction  of  ships  for  the  government, 
would  have  sold  for  $750,000  more  than  it  cost  the  gov- 
ernment under  wartime  conditions? 

A.     I  didn't  say  the  shipyard.     I  said  my  leasehold. 

Q.  Yes.  Well,  now,  that  is  the  reason  I  ask,  how 
much  of  your  figure,  of  the  cost  of  this  shipyard  to  you, 
did  you  include  for  what  you  say  is  your  right  of  posses- 
sion, [499]  your  right  to  have  that  lease? 

A.     I  did  not  break  that  down. 

Q.     You  did  not  break  it  down? 

A.     I  took  it  as  a  whole. 

Mr.  Landrum:     I  guess  that  is  all.  [500] 
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Redirect  Examination 
By  Mr.  John  M.  Martin: 

Q.  Mr.  Tavares,  did  you  take  into  consideration  the 
fact  that,  at  any  time  the  lessee  was  not  in  default  under 
the  terms  of  his  lease,  he  could,  by  the  service  of  a  10-day 
notice  of  his  intention  to  terminate  the  lease,  that  he  then 
had  the  right  for  90  days  after  such  termination  to  elect 
to  purchase  under  paragraph  15  of  the  lease? 

A.     Yes,  sir. 

Mr.  Martin:     That  is  all. 

Mr.  Landrum:     That  is  all. 

Mr.  John  M.  Martin:     We  will  call  Mr.  Seabrook. 

R.  S.  SEABROOK 

called  as  a  witness  by  and  on  behalf  of  the  defendants 
Tavares  Construction  Company,  et  al.,  having  been  first 
duly  sworn,  was  examined  and  testified  as  follows: 

The  Clerk:     Will  you  state  your  name? 

The  Witness:     R.  S.  Seabrook. 

Direct  Examination 
By  Mr.  John  M.  Martin: 

Q.     State  your  name  and  residence. 

A.     R.  S.  Seabrook;  San  Diego,  California. 

Q.  Are  you  a  member  of  the  co-partnership  of  Stroud 
and  Seabrook,  named  as  defendants  herein? 

A.     That  is  correct.    [501] 

Q.  Were  Stroud  and  Seabrook  members  of  the  joint 
venture  doing  business  under  the  firm  name  and  style  of 
the  Concrete  Ship  Constructors?  A.     Yes,  sir. 
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Q.  What  was  your  connection  with  Concrete  Ship 
Constructors  personally  during  the  period  of  its  active 
operation  ? 

A.     I  was  one  of  the  partners  of  the  company. 

Q.  And  to  what  extent  were  you  familiar  with  actual 
construction  operations  from  the  time  they  first  com- 
menced construction,  the  facilities  and  machinery,  to  De- 
cember 23,  1944? 

A.     I  was  there  on  the  job  during  that  period  of  time. 

Q.  What  portion  of  your  total  time  did  you  devote  to 
being  there  on  the  job?  A.     100  per  cent. 

Q.  To  what  extent  were  you  personally  familiar,  on 
December  23,  1944,  with  the  condition  of  the  facilities 
and  machinery  as  they  then  existed? 

A.  I  was  there  every  day.  I  was  famiHar  with  the 
company. 

Q.  Had  you  had  previous  construction  experience 
wherein  you  used  various  types  of  machinery  and  equip- 
ment? 

A.  Yes;  I  have  had  quite  a  little  previous  construc- 
tion experience.    [502] 

Q.     Over  what  period  of  years? 

A.  I  started  to  work  for  my  present  partner  Mr. 
Stroud  about  1915,  intermittently,  and  about  1919 — I 
worked  for  him  continuously  up  to  about  1925,  when  I 
became  a  partner  of  the  firm  that  is  now  named  as  Stroud- 
Seabrook.  We  were  busily  engaged  in  the  manufacture 
of  concrete  pipe,  the  installation  of  irrigation  systems  and 
general  construction  work  such  as  the  construction  of  a 
portion  of  Lake  Youngs  Aqueduct  for  the  City  of  Seattle, 
which  we  did  in  connection  with  Mr,  Elliott;  also  the 
West   Seattle   Reservoir;   27   miles   of   the   Los   Angeles 
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Metropolitan  Water  District  Aqueduct,  which  embraced 
canals,  300,000  yards  of  concrete,  and  many  millions  of 
yards  of  excavation,  circular  siphons,  the  installation  of 
reinforced  concrete,  fabrication  of  steel  and  so  forth  and, 
during  1941,  I  became  associated  with  Mr.  Tavares  in 
the  construction  of  these  facilities  and  the  construction 
of  ships  and  repair  of  ships  during  the  last  five  years, 
during  which  time  we  received  a  certificate  of  achieve- 
ment from  the  Navy  for — 

Mr.  Landrum:  Just  a  moment.  If  the  court  please,  I 
don't  think  that  is  proper. 

The  Court:  I  don't  know  what  it  would  be.  Appar- 
ently, you  know  what  it  would  be.  I  think  he  shouldn't 
go  into  details. 

Mr.  John  M.  Martin:  I  have  no  knowledge  of  it,  your 
[503]  Honor. 

The  Court:     Eliminate  that  part  of  it. 

Q.  By  Mr.  John  M.  Martin:  Just  limit  it  to  those 
experiences  which  you  have  had  that  will  explain  to  the 
court  and  jury  your  qualifications  to  judge  of  the  use- 
ability  of  these  facilities  and  this  machinery. 

The  Court:  I  haven't  any  idea  what  he  had  in  mind 
but  I  will  ask  what  was  that  certificate? 

The  Witness :  That  was  awarded  by  the  Secretary  of 
the  Navy  for  outstanding  performance  during  the  war. 

The  Court:  I  think  he  may  state  any  such  awards  that 
he  received. 

The  Witness:  And,  also,  we  received  the  Maritime  M 
award  for  outstanding  production  in  the  construction  of 
concrete  ships,  and  were  subsequently  awarded  two  gold 
stars,  each  for  six  months'  continued  service.     My  con- 
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struction  experience  has  been  general,  being  of  all  types  of 
construction. 

Q.  By  Mr.  John  M.  Martin:  Have  you  had  experi- 
ence during  the  period  you  mentioned  in  the  estimating 
of  costs  of  construction  of  various  types?  A.     Yes. 

Q.  And  has  it  been  a  part  of  your  business  to  keep  in- 
formed as  to  the  costs  of  the  various  types  of  construc- 
tion? A.     Yes;  it  has.  [504] 

Q.  Now,  will  you  state  to  the  court  and  jury,  as  you 
observed  it,  the  condition  of  the  facilites  and  machinery 
as  they  existed  in  this  shipyard  on  December  23,  1944? 

A.     The  facilities  were  in  very  good  condition. 

Q.  Will  you  tell  what  you  mean  by  "very  good  condi- 
tion"? Had  they  been  practically  worn  out  as  of  that 
date? 

A.  We  had  a  substantial  maintenance  crew  in  order 
to  maintain  the  equipment  constantly.  There  are  some 
items  of  small. equipment  that,  naturally,  wear  out.  There 
might  be  some  small  items  like  concrete  vibrators  that 
might  have  been  eliminated  entirely  but,  generally  speak- 
ing, the  equipment  was  in  very,  very  good  condition. 

Q.  Have  you  participated  in  any  way  in  the  keeping 
of  or  calculating  of  costs  that  were  incurred  from  time  to 
time  on  this  job? 

A.  I  didn't  personally  keep  account  of  costs.  We  had 
a  department  for  that  purpose.   [505] 

Q.  Was  your  familiarity  with  the  condition  of  the 
shipyard  and  the  facilities  and  machinery  as  of  December 
23,  1944,  such  as  to  enable  you  to  form  an  opinion  as  to 
the  fair  market  value  as  of  that  date  of  the  facilities  and 
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machinery  as  they  existed  on  that  date?  That  is  a  ques- 
tion you  can  answer  *'Yes"  or  *'No,"  Mr.  Seabrook. 

A.     Yes. 

Q.  Will  you  state  in  dollars  your  opinion  of  such 
value. 

Mr.  Landrum:  If  your  Honor  please,  I  am  going  to 
ask  your  Honor  whether  I  may  have  the  same  general 
objection  to  each  of  these  questions  as  put  to  this  witness 
as  I  heretofore  made?    Or,  I  will  be  glad  to  repeat  it. 

The  Court:  It  is  not  necessary  to  repeat  it,  unless 
you  desire. 

Mr.  Landrum:  No,  sir.  May  I  then  have  the  same 
genral  objection  that  I  have  heretofore  recited  to  testi- 
mony with  relation  to  value  as  to  this  witness? 

The  Court:  It  may  be  so  understood,  and  the  same 
ruling. 

Mr.  Landrum:  Yes,  sir.  And  an  exception  to  your 
Honor's  ruling? 

The  Court:     So  ordered. 

The  Witness:  Well,  in  my  opinion,  the  fair  market 
value  as  of  December,  1944  was  about  $2,650,000. 

Q.  By  Mr.  John  M.  Martin:  Will  you  state  upon 
what  you  base   [506]   that  opinion? 

A.  Well,  I  base  that  on  many  things.  I  took  into 
consideration  the  increase  in  land  values  between  1942  and 
1944,  the  free  use  of  the  property  up  to  the  end  of  1949, 
the  privilege  and  right  to  negotiate  for  the  purchase  of 
the  facilities  and  the  site,  the  opportunity  to  purchase  the 
facilities  and  site  at  a  price  offered  by  another  prospective 
purchaser,  the  privilege  and  right  upon  termination  of  the 
agreement  of  lease  by  either  party  to  purchase  the  site  and 
facilities,  the  right  to  possess  the  site  and  facilities  by  a 
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fee  simple  title,  which  automatically  permitted  us  to  mort- 
gage or  bond  or  hypothecate  the  property.  Also,  I  took 
into  consideration  the  fact  that  we  were  entitled  to  a  fee 
for  the  construction  of  the  facilities,  and  also  for  the  en- 
gineering of  them. 

Q.  I  hand  you,  Mr.  Seabrook,  Plaintiff's  Exhibit  3, 
which  has  been  received  in  evidence,  which  purports  to  be 
a  letter  dated  November  24,  1944,  and  signed  by  you.  Will 
you  state  whether  that  bears  your  signature? 

A.     It  does. 

Q.     Did  you  personally  write  that  letter? 

A.     I  did. 

Q.  Will  you  state  how  you  arrived  at  the  three  per 
cent  therein  stated  for  an  engineering  fee  or  supervisory 
fee?  [507] 

A.  Well,  that  three  per  cent,  amounting  to  approxi- 
mately 80,000,  was  one  item  which  I  thought  we  were  en- 
titled to,  together  with  the  other  items  which  are  enumer- 
ated in  this  letter. 

Q.     Was  that  letter  ever  answered? 

A.     No,  this  letter  was  never  answered. 

Q.     Either  in  writing  or  orally? 

A.  No,  this  letter  was  the  result  of  discussions  which 
I  had  with  Captain  Conger  to  the  end  that  we  might  ne- 
gotiate a  settlement  of  our  controversy,  if  you  might  want 
to  call  it  that. 

Q.  Had  you  been  informed  by  Captain  Conger  of  the 
extent  to  which  the  improvements  were  then  contemplated 
by  the  Navy? 

A.  I  had  not  been  informed  of  that  by  Captain  Con- 
ger, but — 
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Mr.  Landrum:  Just  a  moment.  If  the  court  please, 
that  is  objected  to,  first,  upon  the  ground  and  for  the 
reason  he  said  he  had  not,  he  has  answered  "No"  and, 
second,  whatever  improvements  the  Navy  have  made  after 
the  taking  is  not  material. 

The  Court:     I  think  he  has  already  answered. 

Mr.  John  M.  Martin:  It  is  not  offered  for  that  pur- 
pose, your  Honor. 

The  Court:  I  think  he  has  answered  the  ques- 
tion.  [508] 

Mr.  John  M.  Martin :     Yes,  I  think  he  has. 

Q.  By  Mr.  John  M.  Martin:  At  the  time  you  wrote 
that  letter,  were  you  giving  consideration  to  the  value  to 
your  company  that  might  result,  in  dollars  and  cents,  were 
that  proposal  accepted  by  the  government? 

A.     Yes.     I  had — 

Q.  Just  a  minute.  Now,  will  you  state  your  opinion 
at  the  time  you  wrote  that  letter,  as  to  what  the  fair  value, 
in  dollars  and  cents,  in  benefit  to  your  company  would  be 
in  the  event  that  proposal  were  accepted  by  the  govern- 
ment and  the  rights  therein  proposed  been  granted  by  the 
government  to  you? 

Mr.  Landrum:  Now,  just  a  moment.  That  is  ob- 
jected to  upon  the  ground  and  for  the  reason  that  it  opens 
up  the  door  to  all  these  transactions  that  have  taken  place 
since  December  23,   1944. 

Mr.  John  M.  Martin:  If  the  court  please,  I  am  not 
going  into  any  subsequent  transactions. 

Mr.  Landrum:  Well,  he  has  asked  the  question  as  to 
what  it  would  have  meant  to  the  company  in  dollars  and 
cents  to  carry  on  after  December  23,  1944. 
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The  Court:  I  understood  him  to  say  "at  the  date  of 
the  writing  of  the  letter." 

Air.  John  M.  Martin:     Correct. 

The  Court:     Read  the  question,  please.   [509] 

(The  question  was  read.) 

The   Court:     Objection   overruled. 

The  Witness:  About  six  or  seven  hundred  thousand 
dollars. 

Q.  By  Mr.  John  M.  Martin :  Upon  what  do  you  base 
that  figure? 

Mr.  Landrum:  Now,  if  your  Honor  please,  may  I 
have  that  same  objection  to  that  question  and  all  the  fur- 
ther line  of  questions  going  to  show  that  they  would  have 
received  six  or  seven  hundred  thousand  dollars  for  the 
things  that  that  letter  says  they  wanted  the  right  to  do 
after  this  taking? 

Mr.  John  M.  Martin:  It  is  not  offered  for  the  purpose 
of  showing  they  would  have  received  it.  It  is  oifered  for 
the  purpose  of  showing  what  value  the  witness  placed 
upon  the  proposal,  if  accepted. 

Mr.  Landrum:  May  we  come  up  to  the  bench,  your 
Honor  ? 

The  Court:     Yes. 

(The  following  proceedings  were  had  between  the  court, 
Mr.  Landrum  and  Mr.  John  M.  Martin,  outside  the  hear- 
ing of  the  jury:) 

Mr.  Landrum:  As  I  understand  the  question  which 
counsel  has  asked,  it  was  this:  What  value,  in  dollars 
and  cents,  did  this  witness  place  upon  paragraphs  1,  2  and 
3  of  that  letter,  in  dollars  and  cents  in  addition  to  the 
$80,000?  [510] 
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Now,  paragraph  1  of  that  letter  provides  they  shall 
have  further  contracts  for  the  construction,  and  that  they 
shall  be  able  to  complete  the  contracts  for  boats  for  the 
Navy.  Second,  they  shall  have  some  other  government 
work  to  do.  Third,  that  they  shall  be  awarded  the  con- 
tract for  the  reconstruction  of  this  yard  for  the  Navy  De- 
partment. 

Now,  if  your  Honor  please,  if  he  has  opened  the  door, 
as  I  feel  he  has,  then  I  should  be  permitted  to  show  that 
each  and  every  one  of  those  clauses  have  been  complied 
with  by  the  government  of  the  United  States.  In  other 
words,  the  situation  is  this:  They  got  everything  that 
those  other  clauses  provide,  which  he  was  asking  for.  He 
did  continue  to  make  ships,  he  did  continue  to  occupy  the 
yard,  and  in  addition  to  that,  he  was  asked  to  bid  on  the 
reconstruction  of  this  yard  by  the  Navy  Department.  The 
government  carried  out  those  other  provisions. 

Mr.  John  M.  Martin:  If  the  court  please,  if  there  was 
a  possibility  of  counsel  being  able  to  produce  proof  of 
that,  it  would  be  different.  Counsel  has  introduced  one 
step  in  the  form  of  the  negotiations  or  in  the  progress  of 
the  negotiations  by  the  introduction  of  Exhibit  3.  He 
has  apparently  offered  it,  and  the  court  has  so  accepted  it, 
on  the  theory  that  it  is  an  admission  against  interest  on 
behalf  of  my  client.  I  propose  to  show  it  is  not  an  ad- 
mission against  interest  and  that  the  rights  set  forth 
would  have  exceeded  in  [511]  value  the  amounts  they 
have  testified  to  as  to  the  value  of  the  whole  leasehold. 

Mr.  Landrum:  The  truth  of  the  matter  is,  and  this 
witness  will  so  admit,  that  paragraph  1  was  complied 
with  by  the  government,  that  he  got  every  right  set  forth 
there;  that  he  had  every  right,  and  in  addition  to  that  that 
he  was  working  for  the — 
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Mr.  John  M.  Martin:     I  dispute  that,  your  Honor. 

The  Court:  That  is  not  any  reason  why  the  court 
should  exclude  the  matter  from  the  jury's  consideration. 

Mr.  Landrum :  What  I  am  trying  to  say,  your  Honor, 
that  if  counsel  is  permitted  to  show  that  if  the  terms  and 
conditions  of  that  exhibit  had  been  carried  out  they  would 
have  been  able  to  make  six  or  seven  hundred  thousand 
dollars,  that  that  is  what  it  meant  to  them,  then  I  should 
be  permitted  to  show  they  made  that  money  after  Decem- 
ber 23,  1944. 

Mr.  John  M.  Martin:  In  order  to  show  that,  you  will 
have  to  show  it  was  after  the  lease  had  ceased  to  exist. 
We  contend  they  did  that  work  under  independent  con- 
tracts, under  various  departmental  heads,  and  those  con- 
tracts are  not  in  issue  in  this  case  and  are  subject  to  ad- 
ministrative accounting  and  settlement,  and  that  settle- 
ment has  not  been  made. 

The  Court:  You  injected  that  phase  into  the  case,  did 
you  not? 

Mr.  John  M.  Martin:     No.   [512] 

Mr.  Landrum:     That  is  my  position. 

Mr.  Martin:  I  am  only  showing  that  when  he  offers 
the  letter  as  an  admission  against  interest,  in  truth  and  in 
fact  it  is  not  an  admission  against  interest. 

The  Court:  But  isn't  the  result  of  that,  necessarily, 
to  bring  in  matters  that  occurred  subsequent  to  this,  and 
if  they  do  that,  you  are  going  to  be  prejudiced  in  the 
Court  of  Claims.    [513] 

Mr.  John  M.  Martin:  I  proposed  to  make  it  as  a 
deadline,  December  23rd,  but  I  feel  that  I  have  a  right 
to  refute  that  as  an  admission  against  interest. 

The  Court:  You  may  have  that,  but  I  am  telling  you 
now  that  if  you  open  the  door  to  events  that  occurred 
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subsequent  to  the  date  of  the  taking,  and  there  is  a  ver- 
dict that  is  not  satisfactory,  you  may  be  prejudicing  your- 
self. 

Mr.  John  M.  Martin :  I  am  not  going  to  open  the 
door. 

Mr.  Landrum:     You  have  got  it  open  now. 

Mr.  John  M.  Ad^artin:  I  am  simply  trying  to  show  by 
this  witness,  and  I  make  an  offer  to  show,  by  this  witness 
at  this  time,  that  at  the  date  he  wrote  the  letter  it  was 
his  information  that  there  was  approximately  $12,000,000 
worth  of  Navy  work  to  be  performed. 

Mr.  Landrum:     Later. 

Mr.  John  M.  Martin:  And  that  under  the  terms  of 
the  letter,  had  it  been  accepted,  he  would  have  been  in  a 
position  to  make  the  competitive  bidding  for  that  work, 
and  have  had  the  free  use  of  these  facilities.  I  expect  to 
show  by  him  that  what  he  meant  by  "free  use,"  is  that 
he  didn't  mean  simply  free  rent,  but  he  meant  free  use, 
free  from  any  insurance,  taxes,  maintenance,  watchmen, 
and  any  of  the  items  of  expense  which  were  to  have  been 
normally  carried  by  the  terms  of  the  lease  under  Plancor 
407.  I  want  the  witness  to  explain  what  he  meant  by 
the  term  "free  use,"  and  it  was  [514]  in  the  letter,  and 
the  very  valuable  rights  that  had  been  granted,  under 
which  he  fixed  a  minimum  supervisory  fee  of  three  per 
cent. 

I  offer  to  show  that  for  the  purpose  of  showing  the 
letter,  in  fact,  is  not  an  admission  against  interest.  In  so 
doing,  counsel  is  not  asking  that  the  jury  consider  or 
that  the  court  consider  any  event  which  has  occurred  sub- 
sequent to  December  23,  1944. 

Mr.  Landrum:  Counsel  has  gone  still  further.  He 
says  he  proposes  to  show  they  would  not  have  to  pay  for 
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taxes,  for  watchmen,  and  so  forth.  I  have  the  absolute 
figures  to  show  where  they  did  pay  for  them,  and  they 
asked  the  Navy — 

Mr.  John  M.  Martin:  That  is  true,  if  your  Honor 
please,  that  is  under  administrative  contracts  voluntarily 
entered  into  between  my  client  and  the  Navy  long  subse- 
quent to  the  time  when  this  contract  ceased  to  exist  and 
they  are  subject  to  administrative  settlement.  There  are 
substantial  amounts  that  changed  hands  and  substantial 
work  subsequent  to  December  23,  1944,  and  I  do  not  in- 
tend to  go  into  those  contracts  or  to  go  into  the  work  per- 
formed subsequent  to  December  23,  1944.  This  is  only 
for  the  purpose  of  showing  that  what  counsel  says  is  an 
admission  against  interest  is,  in  truth,  not  such. 

Mr.  Landrum :  May  the  record,  if  the  court  please, 
show  [515]  that  the  exhibit  which  is  in  evidence  here  as 
Plaintiff's  Exhibit  3  is  offered  by  the  government  of  the 
United  States,  the  plaintiff  herein,  solely  for  the  purpose 
of  showing  that  by  virtue  of  that  letter  an  admission  was 
made  by  the  defendants  that  three  per  cent  or  $80,000 
was  a  minimum  fee  for  their  supervision,  and  for  no  other 
purpose  whatsoever. 

•  Mr.  John  M.  Martin:  I  am  willing  to  stipulate  it  may 
be  received  in  evidence  for  that  purpose,  provided  I  be 
permitted  to  show  the  manner  in  which  the  three  per  cent 
was  arrived  at,  by  taking  into  consideration  the  other 
very  valuable  rights  therein  afforded. 

The  Court:  I  do  not  believe  that  we  should  get  into 
an  exploration  of  events  that  were  purely  prospective  at 
the  time  the  letter  was  written. 

Mr.  John  M.  Martin:     That  is  right. 

The  Court:  That  is  what  you  would  be  doing,  if  {)er- 
mitted  to  open  the  door,  as  you  say  you  would  like  to. 
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Mr.  John  M.  Martin:  No,  I  don't  care  to  go  into  it. 
I  only  care  to  go  in  as  far  as  the  three  per  cent  is  con- 
cerned, on  the  basis  of  showing  it  involved  other  valuable 
rights  in  addition  to  the  three  per  cent,  to  show  they  had 
a  value  that  they  measured,  as  against  the  contention  that 
this  might  be  construed  as  an  admission  against  interest 
by  my  client. 

The  Court:  But  what  the  other  side  will  say  is,  "We 
[516]  want  to  explore  those,  to  see  whether  or  not  they 
are  actually  existent."  Then  don't  you  get  into  these 
other  phases  of  the  case? 

Mr.  John  M.  Martin:  I  think  I  would  be  entitled  to 
show  that  those  rights,  had  they  been  granted,  would  have 
had  a  fair  value.  That  is  the  extent  of  our  explanation, 
because  he  has  offered  that  for  the  limited  purpose  of 
showing  it  is  an  admission  against  interest.  I  want  to 
prove  that,  in  fact,  is  not  an  admission  against  interest. 

The  Court:  Probably  it  would  be  within  the  realm  of 
proof  if  you  asked  him  to  explain  it  without  going  into  de- 
tail. The  other  side,  however,  may  not  be  satisfied  with 
that  and  will  want  to  go  into  the  door  which  you  open. 

Mr.  Landrum:  If  my  recollection  is  correct,  I  started 
to  ask  those  questions,  the  very  things  he  is  asking  now. 
I  started  to  take  up  item  1  and  counsel  objected  to  it. 

Mr.  John  M.  Martin:  I  objected  to  his  asking  if  he 
received  such  a  right,  because  he  received  it  subject  to  de- 
partmental agreement  subsequent  to  the  time  the  contract 
ceased  to  exist.  It  was  a  right  received  by  free  voluntary 
contract  subsequent  to  the  date  when  the  lease  ceased  to 
exist.  It  was  a  right  recived  by  free  voluntary  contract 
subsequent  to  the  date  when  the  lease  ceased  to  exist,  and 
that  is  not  a  matter  we  can  go  into  in  this  case. 
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If  the  witness  is  permitted  to  testify  as  to  the  value 
that  he  placed  on  the  rights  that  would  have  been  ac- 
corded, that  is  all  I  ask  to  prove  by  him,   [517] 

Mr.  Landrum:  Am  I  not  to  be  permitted  to  show  he 
got  the  rights? 

Mr.  John  M.  Martin:  If  you  can  show  he  got  them 
under  the  terms  of  the  lease,  I  will  make  no  objection,  but 
if  subsequent  to  it,  under  other  contracts,  after  the  lease 
had  been  terminated — 

The  Court:  I  do  not  want  to  anticipate  what  will  be 
offered  by  either  one  of  you,  but  I  am  stating  that  if  you 
do  go  into  this  matter,  I  am  not  going  to  foreclose  the 
government  from  exploring  it. 

Mr.  John  M.  Martin :  Well,  I  do  not  want  to  take  the 
time.     I  feel  that  is,  in  effect,  a  collateral  issue. 

The  Court:  I  think  you  are  injuring  your  own  clients' 
rights  by  doing  that  because  you  will  get  a  record  here 
that  would  be  embarrassing  to  you  in  other  forums. 

Mr.  John  M.  Martin:  It  would  muddy  the  clear  line 
of  demarcation  on  which  we  have  tried  to  try  the  case, 
and  for  that  reason  I  shall  not  pursue  the  question. 

The  Court:     Very  well. 

(Thereupon  the  proceedings  were  resumed  within  the 
hearing  of  the  jury:)    [518] 

(Thereupon,  in  the  presence  of  the  jury,  the  following 
proceedings  were  had:) 

The  Court:     Proceed. 

Q.  By  Mr.  John  M.  Martin:  Will  you  explain  what 
you  mean  by  free  use?  Did  you  mean  free  rental  or  what 
did  you  mean? 
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(Whispered  conversation  between  Mr.  Martin  and  Mr. 
Landrum. ) 

Mr.  John  M.  Martin:  If  counsel  objects,  I  will  with- 
draw the  question.     You  may  cross  examine. 

Cross  Examination 

By  Mr.  Landrum: 

Q.  Just  one  question  or  two,  Mr.  Seabrook,  please. 
You  have  given  us  as  your  opinion  the  fair  market  value 
of  the  facilities,  as  of  December  23,  1944,  as  $2,650,000? 

A.     Yes,  sir. 

Q.     How  much  of  that  was  land  values? 

A.     For  the  land  itself? 

Q.     Yes,  sir. 

A.     There  is  no  figure  in  there  for  the  land  itself. 

Mr.  Landrum :  Could  I  have  that  exhibit  there,  if  your 
Honor  please? 

Q.  Here  is  the  thing  that  is  concerning  me,  Mr.  Sea- 
brook. In  this  exhibit,  which  we  have  prepared  for  the 
use  of  the  jury,  which  goes  to  the  question  of  the  depreci- 
[519]  ated  cost  of  what  we  term  to  be  the  facilities,  there 
is  quite  a  bit  of  money  that  is  in  that  for  reconditioning 
this  land,  isn't  there?  All  the  dredging  and  everything  is 
in  here,  isn't  it? 

A.     That  is  true. 

Q.  Did  you  include  that  in  your  figure  here  that  you 
have  given  us?  That  is  what  I  am  thinking  about,  sir. 
You  gave  us  a  figure  of  $2,650,000  as,  in  your  opinion, 
the  fair  market  value  of  these  facilities? 

A.     That  is  right. 
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Q.  Are  you  including  in  that  the  land  in  its  improved 
condition,  including  the  money  that  was  spent  to  make 
that  land  what  it  was? 

A.     I  am  not  including  the  cost  of  the  site. 

Q.  Do  you  know  how  much  money  there  is  included 
in  this  Exhibit  Q  for  the  dredging  and  the  actual  change 
in  the  physical  condition  of  that  land?  A.     Yes. 

Q.     Tell  us  how  much  it  is. 

A.     Two  million  six — 

Q.  No.  I  meant  the  amount  that  is  in  this  exhibit 
here. 

A.     I  don't  know  what  exhibit  that  is. 

Q.  Do  you  know  the  one  we  made  up  for  the  jury, 
which  shows  the  depreciated  value  of  these  facili- 
ties? [520] 

The  Court :     Show  it  to  me. 

Q.  By  Mr.  Landrum:  What  I  would  like  to  know, 
if  you  know,  is  how  much  of  that  is  for  dredging  and  all 
the  work  that  was  done  on  that  land. 

A.     We  have  a  total  over  here. 

Q.     What  is  the  total?  A.     $2,657,067. 

Q.  Now,  let  me  call  your  attention  to  page  3,  11(a), 
2113,  of  the  wet  dock,  $148,000.  That  is  something  that 
is  right  there  in  the  land,  isn't  it? 

A.     Yes;  that  is  for  a  dock,  covering  a  dock. 

Q.     They  have  got  another  dock,  No.  3 — 

The  Court:    That  is  No.  2. 

Mr.  Landrum:    Yes;  No.  2. 

Q.     $218,000,  and  here  is  another  one,  $230,000? 

A.     Right. 
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Q.  That  is  something  that  was  put  in  there  by  the 
Defense  Plant  Corporation  and  is  actually  a  part  of  the 
physical  land  and  water,  isn't  it? 

A.     It  is  a  part  of  the  land;  yes;  a  hole  in  the  land. 

Q.  Now,  are  you  including  that  in  your  answer — I 
beg  your  pardon.    What  did  you  say? 

A.     I  said  that  is  a  depression  in  the  land. 

Q.  Are  you  including  that  in  your  figure  of  $2,650,- 
000  as  the  fair  market  value  of  what  we  call  facili-  [521] 
ties  or  not?  A.     Yes. 

Mr.  Seabrook,  have  you  any  way  of  telling  us  how 
much  is  included  in  this  Exhibit  Q  for  light  and  power? 

A.     This  one  here? 

Q.     Yes,  sir. 

A.  No;  I  don't  know  just  how  much  this  exhibit  in- 
cludes for  light  and  power. 

Q.  Could  I  have  that  exhibit?  I  won't  take  any  more 
time  going  over  that.  You  said  that  you  had  taken  into 
consideration  free  use  of  the  property  to  1949.  By  that 
did  you  mean  that  you  would  have  the  free  use  of  the 
property  so  long  as  you  were  building  boats  for  the  gov- 
ernment? A.     That  is  true;  we  would. 

Q.  And  you  would  not  have  it  unless  you  were  build- 
ing boats  for  the  government? 

A.     Unless  we  were  doing  governmental  work. 

Q.  If  you  didn't  have  government  contracts,  you 
wouldn't  have  the  free  use  of  that  property,  would  you, 
under  that  agreement?  A.     That  is  true. 
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Q.  And  you  said  that  you  took  into  consideration  and 
added  something  for  your  right  to  negotiate  the  purchase. 
What  do  you  mean  by  that  please,  sir? 

A.  Well,  I  think  it  is  worth  something  to  be  able  to 
[522]  sit  down  with  a  man,  across  the  table  from  him, 
and  look  him  in  the  eye,  and  negotiate  for  a  piece  of  prop- 
erty or  an  automobile  or  anything  else,  especially  in  view 
of  the  fact  that  you  have  an  opportunity  to  purchase  it 
at  the  highest  bid  that  anybody  else  would  see  fit  to  offer 
on  that  property. 

O.  Don't  we  all  have  the  right  to  sit  down  and  nego- 
eiate  with  our  neighbor  or  the  owner  of  the  property  to 
purchase  his  property  from  him? 

A.  You  don't  always  have  the  opportunity  to  sit  down 
and  negotiate  with  the  government. 

Q.  You  have  added  how  much  money  because  you  had 
this  right  to  sit  down  and  negotiate  with  the  government? 

A.  I  didn't  put  a  specific  amount  down  for  that  pur- 
pose. 

Q.  And  then  you  added  to  your  figure  something  be- 
cause you  say  you  were  entitled  to  a  fee  for  the  construc- 
tion of  the  facilities,  did  you  not? 

A.     That  is  true. 

Q.  How  much  did  you  put  in  or  add  for  your  fee  for 
the  construction  of  the  facilities? 

A.     About  10  per  cent. 
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Q.  In  this  letter  here  that  you  wrote  you  said  that  3 
per  cent  would  be  a  minimum  fee,  did  you  not? 

A.  Yes;  but  that  was  just  a  part  of  the  consideration 
under  that  letter.  [523] 

Q.  Now,  Mr.  Seabrook,  just  one  further  question. 
Is  it  your  opinion  that  a  buyer,  willing  but  not  compelled 
to  buy,  in  his  negotiations  with  a  seller,  willing  but  not 
compelled  to  sell  this  land,  would  be  willing  to  pay  him 
anything  as  his  fee  for  having  constructed  a  shipyard  for 
himself  to  build  ships  in? 

A.  Why,  that  is  a  figure  that  anybody  would  normally 
have  to  pay.    It  is  added  to  the  cost. 

Q.  Yes,  sir,  but  now  we  are  thinking  about  market 
value.  You  understand  that  market  value  is  the  price 
that  would  be  arrived  at  between  a  buyer  willing  but  not 
compelled  to  buy  and  a  seller  willing  but  not  compelled  to 
sell,  both  being  informed,  and  given  a  reasonable  time  to 
consummate  the  deal? 

A.     Yes,  sir. 

Q.  Now,  from  the  standpoint  of  that  buyer,  do  you 
think  he  would  be  willing  to  give  you  anything  as  your 
fee  for  having  constructed  a  shipyard  in  which  you,  your- 
self, built  ships? 

A.  I  certainly  think  he  would  if  he  knew  that  there 
wasn't  any  fee  included  in  the  other  price. 

Mr.  Landrum:     Thank  you,  sir. 

Mr.  John  M.  Martin :    That  is  all. 

Mr.  Crouch:   We  will  call  Mr.  Hotchkiss,  please.  [524] 
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H.  G.  HOTCHKISS, 

recalled  as  a  witness,  having  been  previously  duly  sworn, 
was  examined  and  testified  further  as  follows : 

Direct  Examination 

Mr.  Crouch:  I  wonder  if  government  counsel  would 
be  kind  enough  to  slide  down  one  chair  while  I  am  exam- 
ining this  witness,  so  I  can  face  the  witness. 

Mr.  Landrum :    I  will  be  glad  to ;  yes,  sir. 

The  Court:  Mr.  Hotchkiss,  you  were  sworn  before  on 
another  aspect  of  the  case,  were  you  not? 

The  Witness:    Yes;  I  was,  your  Honor. 

The  Court:  I  apprehend  that,  the  jury  having  heard 
Mr.  Hotchkiss  before  as  to  his  qualifications,  it  won't  be 
necessary  to  review  those  unless  you  desire  to  enlarge  the 
record  unnecessarily. 

Mr.  Crouch :    No,  your  Honor. 

Mr.  Landrum:  If  the  court  please,  the  government  is 
perfectly  willing  to  stipulate  Mr.  Hotchkiss'  general  quali- 
fications. I  do  not  know,  however,  what  the  questions 
will  eventually  be.  I  feel  he  might  need  some  special 
qualification  if  he  is  going  to  value  an  entire  shipyard. 

By  Mr.  Crouch : 

Q.  Mr.  Hotchkiss,  you  were  employed  by  the  Con- 
crete Ship  Constructors  along  in  October  of  last  year, 
were  you  not?  A.     Yes,  sir.  [525] 

Q.  And  I  think  you  told  to  the  jury,  and  the  jury 
probably  remembers  most  of  it,  what  you  did  as  to  your 
employment,  in  order  that  you  might  testify  in  this  case. 
When  you  were  on  the  stand  before  you  were  testifying 
in  behalf  of  the  defendant  City  of  National  City? 

A.     Yes,  sir. 
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Q.  They  employed  you  a  few  days  before  the  trial, 
did  they  not?  A.     Yes,  sir. 

Q.  And  there  are  some  matters  in  connection  with  the 
condemnation  of  the  rights  of  the  Concrete  Ship  Con- 
structors that  the  City  of  National  City  is  not  interested 
in  but  that  we  are.  A.     Yes. 

Q.  Were  there  some  further  studies  or  investigations 
which  you  made  in  order  to  prepare  yourself  to  appraise 
the  value  of  the  leasehold  interest  of  the  Concrete  Ship 
Constructors,  which  you  did  not  tell  us  about  when  you 
were  on  the  stand  the  other  day? 

A.  Yes.  sir;  there  were  some  other  investigations  that 
I  made. 

Q.  What  investigations  did  you  make,  with  particular 
reference  to  the  value  of  the  leasehold  rights  of  the  Ship 
Company  ? 

A.  Well,  I  went  over,  with  the  officers  of  the  Con- 
crete [526]  Ship  Company,  the  contract  entered  into  by 
them  with  the  Defense  Plant  Corporation  in  December, 
1941,  and  familiarized  myself  with  the  different  sections 
of  that  contract  and,  also,  made  an  inspection  of  the  prop- 
erty and  the  yard  as  it  is  today. 

Q.     Do  you  have  a  copy  of  the  contract  before  you  ? 

A.     Yes,  sir. 

Q.  You  will  note  that  the  original  lease  from  the  City 
of  National  City  was  obtained  by  the  Tavares  Construc- 
tion Company,  who  assigned  the  lease  to  the  Defense 
Plant  Corporation  at  the  time  of  the  making  of  this  con- 
tract. A.     Yes,  sir. 

0.  Then,  the  Defense  Plant  Corporation  assigned  it 
back  to  the  Tavares  Construction  Company? 

A.     Yes,  sir. 
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Q.  I  want  to  call  your  attention  now  to  one  or  two 
things  that  are  in  this  contract  particularly  because  coun- 
sel for  the  government  has  referred  to  them  in  his  ques- 
tioning of  certain  other  witnesses. 

Mr.  Landrum:  If  tjie  court  please,  the  question  is  ob- 
jected to  or  the  statement  is  objected  to  on  the  ground  it 
is  argumentative. 

The  Court:  It  does  no  harm.  It  may  remain.  Over- 
ruled. 

Q.  By  Mr.  Crouch:  Will  you  turn,  Mr.  Hotchkiss, 
and  [527]  possibly  the  jury  might  want  to  follow  me,  to 
paragraph  12  of  this  contract?  A.     Yes,  sir. 

O.  Pretty  well  up  in  the  commencement  of  the  para- 
graph it  refers  to  the  fact  that  "The  Defense  Plant  Cor- 
poration hereby  agrees  to  sublease  the  site  and  to  lease  the 
facilities  and  machinery  to  be  acquired,  and  does  hereby 
sublease  the  site  and  leases  the  facilities  and  machinery  to 
be  acquired  hereunder  to  lessee — "    Who  is  the  lessee? 

A.     The  Concrete  Ship. 

O.  — "for  a  term  ending  December  31,  1947,  which 
term,  upon  its  expiration,  shall  be  automatically  extended 
for  an  additional  period  ending  December  31,  1949." 

What  do  you  understand  the  word  "automatically"  to 
mean  there? 

A.  I  understand  that  that  means  that  the  lease  is  ex- 
tended until  1949,  without  further  negotiations,  on  the 
same  terms  and  conditions. 

Q.  Then  I  read  you  this  language,  "This  lease  or  any 
extension  thereof  under  this  paragraph  12  may  be  ter- 
minated by  the  i)arties  hereto  in  the  manner  hereinafter 
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set  forth."  Do  you  in  your  business  frequently  have 
occasions  where  either  party  can  terminate  a  lease? 

A.     It  is  rather  unusual. 

Q.  Yes.  Usually  in  leases  who  only  can  do  the  ter- 
[528]  minating? 

A.  Usually  the  lessor,  if  there  is  a  violation  of  the 
terms  of  the  lease. 

Q.  And  in  this  case  the  lessor  was  the  Defense  Plant 
Corporation  or  the  United  States  Government? 

A.     That  is  right. 

Q.  So  that  is  it  your  view  that  this  was  a  rather  un- 
usual lease? 

A.     That  is  an  unusual  clause;  yes,  sir. 

Q.  As  a  real  estate  expert,  can  you  imagine  why  such 
a  clause  would  be  contained  in  this  particular  lease? 

Mr.  Landrum:  If  your  Honor  please,  we  object  to  the 
form  of  the  question. 

The  Court:  Yes;  I  think  so.  We  have  great  respect 
for  the  witness  but  I  don't  think  his  imagination  will  help 
us  any. 

Q.  By  Mr.  Crouch:  Then,  after  the  language  that  I 
read  you,  that  this  lease  or  any  extension  thereof  under 
this  paragraph  12  may  be  terminated  by  the  parties  hereto 
in  the  manner  hereinafter  set  forth,  the  lease  proceeds  to 
provide  for  the  manner  in  which  it  may  be  terminated, 
doesn't  it?  A.     Yes,  sir. 

Q.  And  does  it  provide  a  criterion  or  prescribe  a  set 
of  conditions  under  which  the  Tavares  Construction  Com- 
pany could  have  terminated  it  at  any  time?  [529] 

A.     Yes,  sir. 
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Q.     If  SO;  when? 

A.  They  could  terminate  it  at  any  time  by  giving  a 
certain  notice, 

Q.  That  is,  any  time  when  the  site  was  no  longer 
needed  by  the  government  for  the  construction  of  boats? 
Is  that  not  true? 

A.     Or  a  substantial  portion  of  the  site. 

Q.  At  any  time  when  substantial  use  by  lessee,  that 
is,  the  Ship  Company,  of  the  site,  facilities  and  machinery, 
shall  be  no  longer  required  to  enable  lessee,  the  Ship  Com- 
pany, to  construct  boats  for  the  government,  the  Defense 
Plant  Corporation  can  terminate  it,  can't  it? 

A.     Yes,  sir. 

Q.  Now,  let's  see  when  the  Ship  Company  can  ter- 
minate it.  "The  Defense  Plant  Corporation  may,  with 
the  written  approval  of  the  Maritime  Commission,  give 
written  notice  to  lessee  that  substantial  use  is  no  longer 
required  and  that  Defense  Plant  Corporation,  therefore, 
proposes  the  termination  of  the  lease  or  extension;  and 
the  lessee — "  that  is,  the  Ship  Company — "may  give  simi- 
lar written  notice  to  Defense  Corporation  and  to  the 
Maritime  Commission  stating  that  lessee,  therefore,  pro- 
poses the  termination  of  this  lease  or  an  extension  there- 
of"? A.     Yes,  sir.  [530] 

Q.  Will  you  turn  over  to  paragraph  15?  Tell  the 
jury,  in  ordinary  non-legal  language,  what  the  paragraph 
means. 

A.  This  paragraph  provides  that,  upon  the  expiration 
or  termination  of  this  lease  or  any  extension  thereof,  ac- 
cording to  paragraph  12,  it  is  cancelled  and  that  the  lessee 
has  90  days  after  the  termination  or  cancellation,  the  op- 
tion and  the  right  to  purchase  all,  and  the  language  says. 
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"but  not  part  of  the  site  and  facilities,"  unde*r  certain 
terms  and  conditions.  It  also  provides  that  they  have  the 
right  to  negotiate  after  the  formula  set  out  for  a  part 
of  the  site. 

Q.  I  understood — and  perhaps  you  were  in  court  this 
morning —  A.     Yes,  sir. 

Q.  — when  counsel  for  the  government  was  cross 
examining  a  witness,  that  he  got  from  the  witness  an 
admission  that,  on  December  23,  1944,  which  was  the 
date  of  condemnation,  they  didn't  need  the  plant  any  more 
for  the  construction  of  government  ships;  that  they  had 
them  about  all  constructed  except  two. 

A.     Under  the  present  contract. 

Q.  Then,  if  that  were  so,  the  day  before  this  con- 
demnation case  was  filed,  the  Tavares  Construction  Com- 
pany could  have  bought  the  plant  and  site,  couldn't  they? 

A.     They  could  have  under  that  clause;  yes,  sir. 

O.  You  understand  that  when  a  city  or  the  State  or 
an  [531]  irrigation  district  or  even  the  United  States 
government  wants  to  take  anything  from  anybody,  they 
have  got  to  pay  what  it  is  worth,  don't  they? 

A.     That  is  my  understanding;  yes,  sir. 

Q.  In  fact,  that  is  a  constitutional  guarantee  of  rights 
in  this  land  of  ours,  isn't  it?  A.     Yes,  sir. 

Q.  And  you  have  been  placed  on  the  stand  by  us  to 
tell  this  jury  your  opinion  of  what  the  rights  were  worth 
that  the  government  is  taking  away  from  the  Concrete 
Ship  plant.    Have  you  tried  to  figure  it  out? 

A.     Yes,  sir. 

Q.  What  in  your  opinion  is  the  fair  and  reasonable 
market  value  of  the  leasehold  rights  of  this  shipyard 
plant,  machinery,  tools  and  equipment,  on  the  23rd  day  of 
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December,  1944,  at  the  time  the  government  took  them 
away  from  them? 

Mr.  Landrum :  If  your  Honor  please,  may  I  have  the 
same  general  objection  that  I  made  to  that  question  as  to 
the  other  witnesses,  on  value? 

The  Court:  You  are  not  including  in  the  objection  the 
fact  that  the  witness  has  not  had  placed  before  him  a  true 
definition  of  market  value? 

Mr.  Landrum:  No;  I  am  not  raising  that  point,  your 
Honor. 

The  Court:    The  same  ruling  is  made.  [532] 

Mr.  Landrum :  And  may  the  record  show  an  excep- 
tion, your  Honor? 

The  Court :    So  ordered. 

The  Witness:  Do  you  mean  the  lease  contract,  Mr. 
Crouch  ? 

O.     By  Mr.  Crouch :     The  leasehold  rights. 

A.     $600,000. 

Q.  Now,  tell  the  jury  the  reasons  why  you  think  that 
those  rights  were  worth  $600,000  as  to  all  of  them. 

A.  I  took  into  consideration  the  facts  that  we  have 
been  discussing  here.  I  took  into  consideration  that  this 
contract  that  was  entered  into  by  the  Defense  Plant  Cor- 
poration with  this  Concrete  Ship  carried  several  rights 
with  it,  the  right  to  build  ships  for  the  government  dur- 
ing the  war  and  the  right,  as  we  have  been  discussing  it, 
that,  in  the  event  the  contract  was  cancelled  by  either 
party,  the  Concrete  Ship  would  have  the  right  to  pur- 
chase it  under  certain  terms  and  conditions,  not  only  the 
land  that  was  in  this  contract  originally  but  also  the  land 
that  was  taken  under  this  condemnation  proceeding.  And 
I  took  into  consideration  that  the  Concrete  Ship,  in  exer- 
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cising  some  of  its  rights  thereunder,  would  have  the  right 
to  own  in  fee  simple,  if  an  option  was  exercised  in  the 
contract,  a  piece  of  property  that  bordered  on  the  Bay  of 
San  Diego,  on  the  tidelands  of  National  City,  which 
would  be  a  right  that  no  other  individual  [533]  could 
have  or  has  had  in  this  community  or  on  this  Coast  that 
I  have  been  able  to  find.  I  took  into  consideration  the 
fact  that,  if  this  option  was  exercised,  this  property  would 
have  great  advantage  over  other  similar  properties  on 
tidelands,  inasmuch  as  it  could  be  hypothecated  for  finan- 
cing additional  improvements.  And  I  also  took  into  con- 
sideration that  paragraph  15  of  the  contract  gave  the  Con- 
crete Ship  the  right,  in  the  event  their  90-day  period  ex- 
pired and  they  did  not  purchase  the  property  in  the  90-day 
period,  they  had  the  right  to  look  over  the  other  fellow's 
shoulder  and  put  in  a  bid  at  the  same  price  that  anybody 
else  might  make,  and  that  was,  in  my  opinion,  quite  an 
advantage  in  the  acquisition  of  this  property  provided  the 
contract  or  the  option  was  not  exercised.  I  took  into 
consideration  the  right  that  this  contract  carried  with 
for  it  free  rent  after  certain  conditions  were  complied 
with.  I  also  took  into  consideration  the  very  increased 
cost  of  material  and  equipment  from  the  time  this  con- 
tract was  signed  until  the  condemnation  proceedings  were 
filed  in  December  of  1944.  I  took  into  consideration  the 
further  rapid  growth  of  this  community  from  1942  until 
1944.  I  took  into  consideration  that  great  increase  in 
population  and  the  transition  of  this  community,  National 
City,  together  with  San  Diego  and  Chula  Vista,  from  a 
small  town  to  quite  a  large  city.  Those  are,  Mr.  Crouch, 
some  of  the  conditions  that  I  took  into  consideration  in 
placing  that   [534]   value  on  the  lease  contract. 


804       Tavares  Construction  Company,  Inc.,  et  ah, 

(Testimony  of  H.  G.  Hotchkiss) 

Q.  As  an  appraiser,  I  want  you  to  give  thought  to 
this   question —  A.     Pardon  me? 

Q.  As  an  appraiser,  I  want  you  to  give  a  Httle 
thought  to  this  question.  Something  was  said  this  morn- 
ing by  counsel  for  the  government  about  having  no  right 
to  take  into  consideration  anything  that  occurs  in  the 
future.  Is  it  not  a  fact  that  all  values  of  every  nature  are 
entirely  predicated  on  what  may  happen  in  the  future? 

Mr.  Landrum:  If  the  court  please,  I  agree  with  coun- 
sel in  his  statement,  but  I  want  to  object  to  it,  first,  upon 
the  ground  it  is  a  pure  statement  of  fact;  second,  that 
it  is  argumentative  and  it  doesn't  go  to  the  ruling  of  the 
court,  as  a  matter  of  law,  on  that  question  at  all. 

Mr.  Crouch :  If  you  agree  with  me,  I  take  it  you  won't 
in  your  argument  to  the  jury  talk  about  the  future  any 
more. 

Q.  In  other  words,  if  there  were  no  tomorrow,  this 
court  house  wouldn't  be  worth  10  cents,  would  it? 

A.     I  agree  to  that,  Mr.   Crouch. 

Q.  There  is  another  thing  I  want  to  ask  you  if  you 
took  into  consideration.  I  notice  that  the  legislature  of 
California,  in  1917,  made  the  first  grant  to  the  City  of 
National  City  of  the  tidelands,  of  which  this  site  is  a 
part,  and  it  recites  a  number  of  whereases.  "Whereas, 
since  the  ad- [535]  mission  of  California  into  the  Union, 
all  tidelands  along  the  navigable  waters  of  this  State  and 
all  lands  lying  beneath  the  navigable  waters  of  the  State 
have  been  and  now  are  held  in  trust  by  the  State  for  the 
benefit  of  all  of  the  inhabitants  thereof,  for  the  purpose 
of  navigation,  commerce  and  fisheries. 

"And  whereas — " 
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Mr.  Landrum:  If  the  court  please,  I  don't  like  to  in- 
terrupt but  I  don't  understand  the  question  of  counsel 
here.  They  say  that  the  fee  title  had  been  passed.  I 
don't  see  where  the  materiality  is. 

The  Court:  I  don't  know  what  counsel  has  in  mind 
or  what  he  is  leading  up  to. 

Mr.  Crouch:  It  is  pretty  hard  for  anybody  to  get 
what  you  have  in  your  mind  by  the  preamble.  I  don't 
mind  telling  the  court  what  this  leads  up  to. 

The  Court:     Let's  have  it,  Mr.  Crouch. 

Mr.  Crouch:  The  court,  however,  might  consider 
that  my  answer  would  not  under  the  circumstances  be  a 
proper  thing  for  the  jury  to  hear  at  this  time,  and  I  don't 
want  to  digress  and  infringe  on  the  courtesy  that  the  court 
has  extended  to  me. 

The  Court:     There  is  a  later  act  than  that,  is  there  not? 

Mr.   Landrum :     Yes. 

Mr.  Crouch:  The  later  acts  carried  forward  some  of 
the  [536]  provisions  that  were  in  the  prior  acts;  for  in- 
stance, the  last  act  of  1925  only  amends  certain  sections, 
leaving  certain  other  sections  of  the  1923  act  which  are 
still  the  law. 

The  Court :  I  didn't  think  there  was  any  question  here 
but  what  the  fee  title  vested  in  the  City  of  National  City. 

Mr.  Crouch:     Not  in  the  slightest. 

The  Court:  What  other  question  is  there  involved  in 
our  case? 

Mr.  Crouch:  There  are  fee  titles,  as  the  Supreme 
Court  said  in  the  Long  Beach  case — 

The  Court:  Maybe  I  had  better  give  the  jury  a  re- 
cess now  and  hear  what  counsel  has  to  say  about  it.  La- 
dies and  gentlemen,  we  will  take  a  recess  for  a  few  min- 
utes.    Remember  the  admonition  that  I  have  heretofore 
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given  you  and  keep  it  inviolate.     Please  occupy  the  jury 
room. 

(The  jury  thereupon  retired  from  the  court  room  and 
the  following  proceedings  were  had  outside  the  hearing 
and  the  presence  of  the  jury.)    [537] 

Mr.  Crouch:  I  will  try  to  keep  my  voice  up,  your 
Honor. 

The  Court:  Yes.  I  can  hear  you,  Mr.  Crouch.  When 
the  room  is  filled,  it  seems  the  acoustics  are  affected  a 
little  bit. 

Mr.  Crouch :  There  is  no  question  but  what  the  State 
of  California  held  the  fee  title  to  these  tidelands  before 
the  conveyance  to  the  City  of  National  City,  nor  is  there 
any  question  that  under  the  Act  of  1917  the  City  of 
National  City  had  a  fee  title.  But  there  are  fee  titles, 
and  there  are  fee  titles. 

Now,  in  the  common  acceptation  of  the  words  "fee 
title,"  as  commonly  used  by  real  estate  people  and  laymen, 
they  mean  the  highest  possible  title  under  which  a  man 
may  own  real  property.  As  pointed  out  in  the  Long 
Beach  case  very  clearly,  all  you  need  to  convey  fee  title 
is  to  have  a  grant  of  real  property,  but  there  may  be  a 
grant  of  real  property  and  there  may  be  a  fee  title  to  real 
property  conveyed,  but  it  may  be  conveyed  under  all  sorts 
of  restrictions  that  it  is  possible  for  the  human  mind  to 
imagine.  A  trustee  gets  a  fee  title.  A  fee  title  may  be 
conveyed  subject  to  an  outstanding  lease  for  99  years. 
A  fee  title  may  be  conveyed  with  all  sorts  of  reservations 
as  to  its  use.  A  fee  title  might  be  conveyed  to  a  resi- 
dential block  in  Harlem,  New  York,  which  would  pro- 
vide that  the  property  could  only  be  inhabited  by  whites, 
in  which  event  it  would  not  have  any  [538]  salable  value 
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at  all,  because  no  white  would  live  in  the  neighborhood. 
A  fee  title  is  conveyed,  provided  it  can  be  isolated  or 
sold  as  such  to  somebody,  with  certain  peculiar  qualifica- 
tions that  are  pleasant  to  the  grantor  of  the  conveyance, 
and  a  fee  title  can  be  conveyed  under  a  reservation  which 
provides,  as  this  National  City  reservation  provides,  that 
the  grantee  can  never  sell  it  himself. 

Now,  that  is  enough  to  show  that  there  are  all  sorts 
of  fee  titles,  with  all  sorts  of  values.  An  unrestricted 
fee  title  is  the  highest  possible  title  that  any  person  may 
hold  real  property  under,  where  there  are  no  easements, 
where  there  are  no  restrictions,  and  where  there  are  no 
covenants  against  reconveyance.  But  when  you  come  to 
consider  the  question  of  the  value  of  a  piece  of  real 
estate  in  fee  title,  subject  to  restrictions,  you  have  to 
know  what  those  restrictions  are  before  you  can  value  it, 
because  the  restrictions  raise  or  lower  the  market,  limit 
the  demand  to  that  particular  class  of  the  public  which 
can  make  the  particular  use  specified  in  the  restriction. 

So  I  want  to  show  by  this  witness  that  he  took  into 
consideration  the  fact  that  if  the  tidelands  were  held  by 
the  City  of  National  City  under  an  Act  which  specifically 
provided  that  the  City  could  never  dispose  of  them,  and 
provided  that  the  City  could  only  lease  them  for  a  limited 
number  of  years,  and  could  cancel  the  leases,  but  that 
when  [539]  the  government  of  the  United  States  ac- 
quires that  property,  as  they  are  doing  in  this  law  suit, 
and  have  made  the  State  of  California  a  defendant,  and 
the  State  of  California  has  conceded  its  rights  and  passed 
out  of  the  picture,  that  so  far  as  the  State  of  California 
or  the  constitutional  amendment  we  are  talking  about  is 
concerned,  it  is  out,  and  that  if  this  property  were  to  be 
acquired  under  this  lease  by  the  Tavares  Construction 
Company,  all  of  the  reservations  and  restrictions  that  are 
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contained  in  the  grant  through  the  State  are  wiped  out, 
and  the  Tavares  Constructions  Company  holds  this  title 
in  an  unrestricted  fee,  where  it  can  sell  it,  lease  it,  encum- 
ber it,  and  possibly  do  anything  in  the  world  with  it,  sub- 
ject only  to  the  unascertained  and  undecided  question  of 
whether  or  not  at  the  time  of  the  admission  of  California 
into  the  Union  the  Pueblos  did  not  retain  the  ancient 
Spanish  right  to  have  the  quarters  within  a  pueblo  de- 
voted to  commerce,  navigation  or  fishery.  So  I  want  to 
show  by  this  witness  that  in  making  his  valuation  he  took 
those  things  into  consideration. 

The  Court:  I  suppose  he  would  testify  as  to  what  he 
took  into  consideration.  However,  we  must  have  a  stand- 
ard that  is  applicable,  and  that  is  applicable  in  all  con- 
demnation cases.  We  can't  have  a  variant  that  would 
apply  in  one  proceeding  in  eminent  domain,  and  not  apply 
in  others.  There  are  certain  features  to  this  case  which 
we  have  discussed  at  [540]  the  bench.  You  have  not  been 
present,  I  think,  in  all  of  those  discussions,  Mr.  Crouch, 
but  there  are  certain  features  that  might  constitute  a 
detriment.  I  am  not  saying  they  do,  or  they  do  not, 
because  this  is  not  the  forum  in  which  to  discuss  those 
matters.  The  law  has  fixed  a  dead-line  for  the  trial  of 
this  case,  and  the  jury's  function  is  going  to  be  confined 
within  that  dead-line.  That  is  the  only  way  in  which  it 
can  be  safely  tried,  and  it  is  the  only  way  in  which  the 
rights  of  the  litigants  may  not  be  prejudiced  in  this  case. 
There  may  be  remedies  which  some  of  the  litigants  desire 
to  pursue  further,  after  this  case,  and  we  desire,  so  far 
as  we  can  possibly  do  so,  and  we  have  had  the  co-operation 
of  counsel  and  I  think  all  counsel  have  co-operated  in  try- 
ing to  keep  the  case  within  that  landmark,  to  chart  the 
course  of  this  case  as  a  condemnation  case,  in  which  the 
government  is  seeking  to  acquire  the  res.    The  res  is  fixed, 
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its  status  is  fixed  so  far  as  the  government  of  the  United 
States  is  concerned  on  a  certain  date.  Anything  that 
goes  to  fix  the  value  of  the  leasehold  that  was  taken  at 
that  time  by  the  government  is  a  proper  subject-matter 
of  inquiry,  and  in  the  ascertainment  of  that  prospective 
situations  that  are  reasonably  certain,  not  purely  imagi- 
nary or  speculative  or  suppositious,  and  not  the  salesman's 
talk  as  to  the  future,  not  the  Chamber  of  Commerce  pro- 
nouncement or  the  real  estate  agent's  picture,  but  the 
actualities  that  are  reasonably  [541]  susceptible  of  accom- 
plishment are  proper.  You  may  go  to  that  extent  in  a 
case  of  this  kind,  but  that  is  the  limit.  We  cannot  go 
into  purely  imaginative  aspects.  We  haven't  the  power 
of  divination  and  are  not  possessed  of  any  occult  powers 
that  can  discern.  We  simply  must  employ  our  finite 
faculties.  That  is  all  the  jury  can  do  and  that  is  all 
citizens  can  do.  The  witnesses  have  to  subject  themselves 
to  cross  examination,  of  course.  But  the  status  of  this 
property  is  fixed  as  of  that  time  and  there  cannot  be  any 
uncertainty  about  that.  If  any  damage  or  detriment  may 
have  ensued  afterwards,  this  is  not  the  place  to  litigate 
such  matters.  There  is  a  court  that  is  open  to  the  litigants 
for  the  settlement  of  those  questions.  That  is  not  a  con- 
demnation suit. 

Have  I  given  you  the  court's  view? 

Mr.  Crouch:  I  agree  with  every  word  of  the  court's 
clear  statement  and  subscribe  to  it  fully.  But  that  still 
does  not  eliminate,  in  my  humble  opinion,  this  fact.  I  am 
not  attempting  to  show  by  this  witness  what  will  happen 
to  this  property  after  the  condemnation.  I  am  asking  this 
witness  to  value  this  leasehold  as  it  existed  just  before 
the  condemnation  suit  was  filed,  with  the  rights  contained 
in  the  leasehold,  and  among  those  rights,  set  forth  and 
contained  in  the  leasehold,  was  the  right  to  purchase. 
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Then  if  that  is  true,  why  is  it  not  proper  for  this  [542] 
witness  or  us  to  tell  the  court  and  the  jury  what  he  got, 
whether  or  not  if  the  option  was  to  be  exercised  pursuant 
to  the  lease,  he  would  get  a  higher  title  than  the  City  of 
National  City  had. 

The  Court:  Of  course,  there  is  one  thing  that  none  of 
them  could  get,  and  that  is  the  right  of  the  people  to  the 
fisheries.  It  does  not  exist  in  the  government  at  all.  It 
is  a  right  which  the  people  have.  I  do  not  think  we  will 
discuss  it  academically  any  further,  because  I  think  it  is 
clear  as  to  what  rights  are  concerned.  You  can  pro- 
pound your  question,  and  if  the  government  desires  to 
object  to  it,  we  can  rule  on  it.  But  there  are  certain 
rights  that  even  the  sovereign  does  not  get  in  this  coun- 
try. They  belong  to  the  people  and  not  to  the  govern- 
ment. 

We  will  take  a  recess  at  this  time. 
(A  short  recess  was  taken.) 

(Thereupon  the  proceedings  were  resumed  within  the 
presence  and  hearing  of  the  jury:) 

The  Court:     All  present.     Proceed. 

Q.  By  Mr.  Crouch:  In  arriving,  Mr.  Hotchkiss,  at 
your  figure  of — I  can't  remember  it,  and  I  don't  know 
how  we  can  then  expect  the  jury  to, — how  much  was  it? 

A.     600,000. 

O.     600,000?  A.     Yes.  [543] 

Q.  — did  you  take  into  consideration  the  fact  that 
should  the  Tavares  Construction  Company  acquire  the 
plant  pursuant  to  the  leasehold,  that  it  would  acquire  a 
fee  title  in  the  site?  A.     Yes,  sir. 
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Q.  Will  you  refer,  Mr.  Hotchkiss,  to  the  latter  part 
of  paragraph  15  of  the  lease  contract? 

A.     Yes,  sir,  I  have  it. 

Q.  From  your  knowledge  as  a  real  estate  expert,  tell 
the  jury  in  simple  language  what  the  government  agrees 
to  in  that  paragraph  with  regard  to  selling  it. 

A.  Well,  they  give  the  lessee  here  a  right  to  purchase 
under  certain  conditions,  A  condition  was  that  after  can- 
cellation they  had  90  days  to  buy  it  on  this  formula  that 
was  set  out,  together  with  the  land,  at  what  the  land  cost 
the  government.  If  they  didn't  exercise  their  right  to 
purchase,  they  had  a  further  right  to  make  any  bid  and 
purchase  the  property,  providing  the  government  put  it  up 
for  sale  and  some  other  bidder  made  a  bid,  they  had  a 
right  to  come  in  and  make  that  same  bid  and  take  the 
property.  In  other  words,  they  could  look  at  everybody's 
bid  and  purchase  on  those  terms. 

The  Court:  In  other  words,  there  would  be  no  com- 
petition ? 

The  Witness:     No  competition.    [544] 

The  Court:     They  had  a  preferential  right? 

The  Witness :     A  preferential  right,  yes,  sir. 

Q.  By  Mr.  Crouch :  Now,  I  notice  that  that  option 
right  is  again  referred  to  in  one  of  the  addenda  contracts 
to  this  original  contract.  I  refer  to  what  is  called  amenda- 
tory No.  6,  being  an  amended  agreement  made  on  the 
11th  of  November,  1942,  where  they  add  a  new  paragraph 
which  they  numbered  31.     Do  you  find  it? 

A.     Amendatory  No.  6? 

O.     That  is  right.     Oh,  no,  it  is  amendatory  No.  5. 

^.     I  thought  you  said  6.     Pardon  me. 
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Q.  I  did,  but  I  was  in  error.  It  is  5.  "By  adding 
thereto  the  following  new  paragraph  Thirty-one," — have 
you  found  it?  A.     Yes,  sir. 

Mr.  Crouch:  It  is  the  fifth  page  from  the  last  in  the 
typed  copies,  so  the  jurors  will  understand. 

Q.  ''By  adding  thereto  the  following  new  paragraph 
Thirty-one : 

"Thirty-one:  Lessee  agrees  that  when  Defense 
Corporation  shall  have  acquired  title  to  that  part  of 
the  Site  now  being  condemned  by  the  Government, 
the  Agreement  of  Lease," — 

then  without  taking  the  time  to  read  the  next  several 
lines  you  will  note  a  provision  in  there  that  if  the  Defense 
Plant  Corporation  should  transfer  [545]  its  rights  to 
another  branch  of  the  government,  pursuant  to  para- 
graph 26  thereof,  prior  to  the  acquisition  by  the  Defense 
Corporation  of  title  to  that  part  of  the  site  now  being 
condemned  by  the  government,  lessee,  that  is,  the  Ship 
Company  "will,  if  it  should  thereafter  elect  to  exercise  the 
option  to  purchase  conferred  by  paragraph  Fifteen  of 
said  agreement  of  lease,  as  amended,  pay  to  the  Govern- 
ment the  cost,"  and  so  forth,  on  the  same  basis  as  they 
would  if  the  Defense  Plant  Corporation  had  not  trans- 
ferred its  rights.     Do  you  understand  that? 

A.     I  don't  think  I  followed  you,  Mr.  Crouch. 

Q.  Well,  as  I  interpret  this  clause,  under  paragraph 
15  of  the  original  contract  it  provides  that  the  Defense 
Plant  Corporation  might  have  the  right  to  assign  all  its 
interests  to  another  branch  of  the  government,  like,  we 
will  say,  the  Navy  and  then,  in  order  to  protect  the  govern- 
ment they  have  this  provision  in  this  amendatory  para- 
graph No.  5,  that  in  the  event  the  government,  the  De- 
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fense  Plant  Corporation,  should  transfer  its  rights  to 
another  branch  of  the  government,  and  in  the  event  that 
the  Tavares  Construction  Company  should  elect  to  exer- 
cise its  option  to  purchase,  that  they  would  use  the  same 
basis  for  fixing  the  costs  as  had  been  in  the  prior  agree- 
ment specified.     Do  you  get  it?  A.     Yes,  sir. 

Q.  Then  in  arriving  at  your-  valuation,  did  you  take 
[546]  into  consideration  the  fact  that  these  option  rights 
of  the  Concrete  Ship  Constructors  to  buy  the  land  would 
not  be  terminated  because  the  Defense  Plant  Corporation 
passed  out  of  the  picture  and  some  other  branch  of  the 
government  took  its  place?  A.     Yes,  sir. 

Q.  Now,  you  said  that  you  took  into  consideration  in 
making  your  evaluation  that  there  would  come  a  time,  if 
this  lease  were  not  terminated,  when  the  Ship  Company 
would  thereafter  have  the  free  use  of  the  plant.  That  is 
a  fact,  is  it  not? 

A.     Yes,  sir,  I  took  that  into  consideration. 

Q.  Now,  I  call  your  attention  to  the  last  page  of  the 
last  amendment,  "When  the  total  amount  of  rental — " 

A.     I  haven't  found  it,  Mr.  Crouch,  as  yet. 

Q.     The  last  page  of  the  last  amendment. 

A.     That  is  amendment  No.  6? 

Q.  Yes.  That  is  about  the  middle  of  the  page.  Have 
you  got  it?  A.     How  does  it  start? 

Q.  Right  in  the  middle  of  the  paragraph,  "When  the 
total  amount  of  rental," —  A.     I  have  it. 

Q.  " — which  Lessee  shall  be  required  to  pay  here- 
under shall  equal  the  amount  expended  by  Defense  Cor- 
poration [547]  under  this  agreement  (including  all  direct 
expenses,  without  overhead,  incurred  by  Defense  Cor- 
poration   in    connection    with    the    Site,    Facilities    and 
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Machinery  or  in  connection  with  this  agreement)  plus 
interest  on  each  expenditure  from  the  date  thereof  at  the 
rate  of  Four  per  cent  per  annum  less  an  amount  equal  to 
interest  at  Four  per  cent  on  each  rental  payment  from 
the  date  of  payment  thereof,  Lessee  shall  not  be  required 
to  pay  further  rental." 

How  did  that  affect  the  value  of  this  leasehold? 

A.  I  took  that  into  consideration  as  an  advantage 
that  anyone  acquiring  this  plant  would  have  in  bidding  on 
contracts  over  some  other  company  or  plant  that  might  not 
have  those  same  facilities.  In  other  words,  a  rent  of 
equipment  and  plant  is  a  factor  of  cost,  and  if  this  cor- 
poration was  in  a  position  so  that  it  did  not  have  to  con- 
sider the  rent,  and  some  other  plant  did,  of  course,  it  is 
obvious  that  they  could  make  a  better  bid. 

Q.  Now,  I  believe  you  said  that  you  took  into  con- 
sideration the  increase  in  the  prices  of  machinery,  tools 
and  equipment  between  November  10,  1942  and  Decem- 
ber 23,  1944,  when  the  plant  was  taken  away  from  them, 
a  period  of  two  years,  one  month  and  thirteen  days.  Tell 
the  jury, — go  into  that  a  little  bit  more  in  detail  and  tell 
them  what  you  know  on  that  subject  of  what  happened 
between  those  dates  with  reference  to  the  construction 
industry,  the  availability  [548]  of  materials  and  of  labor, 
and  the  effectiveness  of  labor,  as  between  those  two  dates. 

A.  Well,  as  an  example,  in  the  operation  of  the  prop- 
erty that  we  operate,  we  operate  office  buildings  and 
apartment  houses,  store  buildings,  where  we  are  obliged 
ourselves  to  buy  different  kinds  of  equipment,  machinery, 
compressors,  elevator  equipment,  and  things  like  that,  and 
we  found  that  from  1942  until  1944  things  in  our  line 
had  advanced  approximately  20  per  cent  during  that  time, 
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in  the  purchase  of  equipment.  Real  estate  values  during 
that  time  in  some  classes  of  property  went  up  as  much  as 
eight  and  ten  times.  In  other  classes  of  property  it 
doubled.  In  other  classes  of  property  it  went  up  probably 
three  or  four  times,  depending,  of  course,  upon  the  de- 
mand and  the  scarcity  of  that  particular  commodity,  and 
in  checking  with  other  contractors — or,  I  mean  contrac- 
tors and  not  other  contractors — but  in  checking  with  con- 
tractors the  information  I  received  from  them  was  about 
that  same  percentage  of  increase. 

Q.  You  have  given  us  a  general  statement  about  the 
increase  in  the  value  of  real  properties,  running  all  the 
way,  I  think  you  said,  from  double  to  ten,  or  whatever  it 
was,  times.  What  can  you  tell  the  jury  about  the  increase 
in  value  of  this  particular  type  of  tideland  property  be- 
tween those  two  dates? 

A.  I  would  say  that  this  particular  property  doubled 
[549]  in  value  from  1942  until  1944,  in  December.  I 
think  that  is  conservative,  that  it  doubled  in  value. 

Q.  Now,  will  you  tell  the  jury  what  those  two  dates 
mean,  why  you  pick  them  out? 

Mr.  Landrum:  If  the  court  please,  that  is  a  matter  of 
law  for  this  court. 

The  Court:     The  objection  is  sustained. 

Q.  By  Mr.  Crouch :  As  a  matter  of  fact,  Mr.  Hotch- 
kiss, from  what  you  know  of  the  conditions  of  availability 
of  materials  and  labor  in  December  of  1944,  if  anyone 
wanted  to  buy  that  concrete  ship  plant  or  wanted  to  buy 
a  ship  plant,  and  they  couldn't  come  to  satisfactory  terms, 
could  they  have  built  such  a  plant  at  all? 

A.     In  my  opinion,  they  could  not. 
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Q.  Well,  is  it  your  opinion  as  an  appraiser  than  when 
anybody  has  a  very  useful  thing,  and  nobody  can  duplicate 
it,  that  it  is  of  greater  value  than  if  nobody  else  could 
make  one  like  it? 

Mr.  Landrum:  Just  a  moment.  I  object  to  that.  It 
is  argumentative,  and  the  question  answers  itself. 

Mr.  Crouch:  That  is  all  right,  then.  I  will  not  ask 
for  the  answer. 

The  Court:  Apparently  it  is  an  obvious  matter.  You 
have  to  give  the  jury  some  consideration  in  using  their 
intellectual  processes  in  discerning  obvious  matters.  [550] 
I  don't  believe  we  need  witnesses  to  tell  them  that. 

Mr.  Crouch:  In  other  words,  the  court  thinks  that  I 
should  assume  I  don't  have  to  break  the  glass  out  of  a 
window  before  the  jury  can  see  out. 

Q.  By  Mr.  Crouch:  Now,  when  you  were  hired,  Mr. 
Hotchkiss,  were  you  given  any  other  instructions  by  the 
Concrete  Ship  Constructors,  or  their  attorneys, — 

Mr.  Landrum:  That  is  objected  to.  It  is  immaterial 
what  instructions  they  gave  him. 

The  Court:     Overruled. 

The  Witness:     As  to  what? 

Mr.  Crouch :  — than — and  I  think  that  will  fit  in  where 
I  left  off — to  make  a  very  careful,  thorough  investigation 
of  this  plant,  site,  facilities,  and  all  of  the  conditions  sur- 
rounding it,  which  affected  the  value  of  that  leasehold, 
and  to  appraise  that  leasehold  at  such  an  amount  as,  in 
your  opinion,  was  its  fair  and  reasonable  worth  and  would 
sell  for,  if  it  could  be  sold. 

A.     Yes,  sir,  that  is  what  they  asked  me. 

Q.     On  the  12th  day  of  December,  1923? 

A.     Yes,  sir. 
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The  Court:     You  do  not  mean  that  date,  Mr.  Crouch? 

Q.  By  Mr.  Crouch :  1944.  The  23rd  day  of  Decem- 
ber, 1944?  A.     1944,  yes.   [551] 

The  Court:  You  got  the  "23"  in  the  wrong  place,  I 
think. 

Mr.  Crouch:  Yes.  Now,  Mr.  Hotchkiss,  I  will  turn 
you  over  to  the  tender  mercies  of  the  government's  coun- 
sel. [552] 

Cross  Examination 

By  Mr.  Landrum: 

Q.  Mr.  Hotchkiss,  it  wouldn't  have  made  much  differ- 
ence to  you  what  they  told  you?  That  is  what  you  would 
have  done  anyway?  A.     Yes,  sir. 

Q.  They  are  not  going  to  tell  you  what  you  would  do 
so  far  as  making  an  appraisal  is  concerned,  are  they? 

A.     No,  sir. 

Q.  Mr.  Hotchkiss,  I  want  to  ask  you  whether  or  not 
it  is  your  opinion  that  the  shipyard — and  that  is  what  you 
are  valuing,  isn't  it? 

A.     I  am  valuing  the  contract. 

Q.  But,  in  order  to  do  that,  you  have  to  arrive  at  a 
conclusion  with  relation  to  the  fair  market  value  of  this 
entire  yard  and  all  the  facilities,  don't  you? 

A.     That  is  one  of  the  factors;  yes,  sir. 

Q.  Now,  will  you  be  good  enough  to  tell  this  court 
and  jury  whether  or  not,  in  your  opinion,  a  completed 
shipyard,  doing  business  and  operating  and  building  con- 
crete ships,  would  have  sold  for  more  money,  on  Decem- 
ber 23,  1944,  than  that  same  shipyard  would  have  sold  for 
at  the  beginning  of  its  operations  on  November  10,  1942? 

A.     I  believe  it  would,  sir. 
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Q.  In  arriving  at  this  conclusion,  did  you  take  into 
[553]  consideration  the  fact  that  the  Concrete  Ship  Con- 
structors had  practically  completed  their  last  contract  with 
the  government  for  the  construction  of  ships? 

A.  I  considered  that,  Mr.  Landrum,  and  I  also  con- 
sidered the  fact  that  we  were  in  war  and  no  one  knew 
exactly  how  long  that  war  would  last,  nor  did  I  know  how 
many  more  contracts  might  be  desired  before  that  war 
was  over. 

Q.  I  just  wanted  to  know  if  you  thought  that  we  were 
not  a  good  deal  more  anxious  to  get  these  concrete  ships 
and  shipyards  in  1942  than  in  January,  1945? 

A.  I  couldn't  tell.  I  didn't  know  how  long  that  war 
would  last.  I  was  afraid  it  would  last  five  years  or  more. 
It  was  only  my  opinion,  of  course. 

Q.  Now,  what  you  are  valuing  here  is  a  completed 
going  shipyard,  isn't  it? 

A.     Ready  to  operate;  yes,  sir. 

Q.  Do  you  know  about  when  all  of  this  building  of  all 
these  concrete  barges  actually  stopped,  dropped  and  quit? 

A.  I  know  practically  when  these  contracts  were 
expiring. 

Q.  Mr.  Hotchkiss,  in  arriving  at  your  conclusion  with 
relation  to  the  fair  market  value  of  this  leasehold  interest, 
of  course,  you  had  to  arrive  at  that  conclusion  with  rela- 
tion to  the  fair  market  value  of  the  land  as  separated 
from  the  facilities,  did  you  not?   [554] 

A.  That  is  one  of  the  factors  I  took  into  consideration ; 
yes. 

Q.  And  under  the  contract,  which  we  know  here  as 
Defendant's  Exhibit  W,  I  believe,  Plancor  407,  it  is  pro- 
vided that  the  cost  which  would  have  to  be  paid  under 
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this  subdivision  (b)  of  the  option  clause  would  depend 
upon  the  amount  of  money  that  the  government  of  the 
United  States  would  have  to  pay  for  the  acquisition  of 
the  land?  A.     That  is  correct,  sir. 

Q.  In  the  figure  which  you  have  put  in  for  this  land 
value,  you  have  used  your  own  opinion  of  that,  haven't 
you?  A.     That  I  had  to  do;  yes,  sir. 

Q.  Of  course,  if  we  had  this  jury's  verdict,  that  would 
have  fixed  it  for  us,  wouldn't  it? 

A.     It  would  have  made  it  much  easier  for  me,  sir. 

Q.  Let  me  ask  you  this.  You  had  the  exact  figures 
as  to  what  the  government  had  to  pay  for  some  of  these 
parcels,  didn't  you? 

A.  No;  I  didn't  have  that.  I  heard  that  they  had 
settled  with  the  Santa  Fe  but  I  didn't  know  what  they 
had  settled  for. 

Q.  Parcel  4  must  be  included  in  your  figures,  must  it 
not?  A.     Yes,  sir. 

Q.  Parcel  10  must  be  included  in  your  figures,  must 
it  [555]  not?  A.     Yes, 'sir. 

O.  Parcel  11  must  be  included  in  your  figures,  must 
it  not? 

A.     Yes,  sir;  the  batch  plant.     They  were  all  included. 

Q.  And  you  have  arrived  at  your  figures  by  virtue  of 
your  opinion  of  what  the  government  would  have  to  pay 
for  it?  A.     That  is  right,  sir. 

O.  In  arriving  at  your  opinion  with  relation  to  what 
the  government  would  have  to  pay  for  those  lands,  you 
took  into  consideration  the  sales,  did  you? 

A.  There  is  no  sale  of  tideland,  Mr.  Landrum.  We 
had  nothing  to  go  by  on  that.  But  on  9  and  10  there 
have  been  sales. 
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Q.  Mr.  Hotchkiss,  we  had  the  pleasure  of  asking  you 
with  relation  to  some  sales  here  a  day  or  two  ago,  didn't 
we?  A.     Not  me;  no,  sir. 

Q.  Didn't  you  give  me  a  sale  up  there,  wherein  you 
said  something  about  lots  1  to  8  in  National  City  had 
been  sold  for  a  certain  amount? 

A.  No,  sir.  You  asked  me  if  I  had  the  corporation 
property  in  mind.  Mr.  Anewalt  testified  to  it  and  I  went 
and  got  it. 

Q.  Didn't  you  give  from  the  witness  stand  the  figure 
[556]  at  which  you  understood  this  land  had  been  sold? 

A.  No,  sir;  I  did  not.  Or,  if  I  did,  I  have  forgot- 
ten it. 

Q.  Let  me  ask  you,  are  you  familiar  with  that  parcel 
of  property  there  on  which  a  sale  was  made,  on  the  10th 
day  of  March,  1942,  by  the  San  Diego,  Arizona  &  Eastern 
Railway  Company,  to  William  Henry  Stewart  and  Peter 
Bennett?  A.     No,  sir. 

Q.  Covering  the  property  that  you  gave  me  the  de- 
scription of? 

A.     Only  vaguely.     I  know  that  we  sold  it. 

Q.     You  had  it  listed  in  your  office? 

A.     It  was  sold  by  one  of  our  salesmen. 

Q.     In  1942? 

A.  I  believe  so  but  I  am  not  familiar  enough  with 
that  sale  to  give  you  the  details. 

Q.     Are  you  familiar  with  that  property? 

A.     Vaguely;  yes,  sir. 

Q.     Were  you  familiar  with  it  in  1944? 

A.  Yes,  sir:  I  went  and  looked  at  it  with  one  of  our 
salesmen  in  1944. 
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Q.     Were  there  buildings  on  it? 

A.  There  was  a  building  on  it  at  the  time  I  looked 
at  it. 

Q.     What  kind  of  buildings?  [557] 

A.     It  was  a  factory  type  building. 

Q.  That  was  a  developed  property  and  had  a  factory 
and  buildings  on  it? 

A.     Yes,  sir.    Later  it  burned  down. 

Q.  Did  you  consider  that  property,  with  that  building 
on  it  and  everything,  or  a  number  of  buildings,  to  be 
qualified  to  compare  or  that  it  could  be  compared  with 
this  bare  land?  A.     It  couldn't  be. 

Q.  Now,  I  am  going  to  ask  you  whether  or  not  in 
arriving  at  your  conclusion  with  relation  to  the  fair  market 
value  of  this  property  you  took  into  consideration  the 
amounts  received  as  rental  for  leases  of  tidelands  here  in 
the  city  of  San  Diego. 

A.     I  took  that  into  consideration;  yes,  sir. 

Q.  All  right.  Now  I  want  you  to  follow  me  on  a 
lease  or  two  here.  We  had  the  Harbor  Master  of  the 
City  of  San  Diego  here  to  testify.  Do  you  know  him 
very  well?  A.     Yes,  sir. 

Q.  They  get  out  a  list  or  a  map  of  the  leases  which 
are  made  by  the  City  of  San  Diego  on  these  tidelands, 
do  they  not?  A.     Yes,  sir. 

Q.     And  you  had  available  to  you  such  a  map? 

A.     Yes,  sir.   [558] 

O.  Have  you  got  it  now  so  that,  if  I  give  you  a  num- 
ber, you  can  look  up  a  lease? 

A.     No;  I  haven't  it  with  me. 
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Q.  In  arriving  at  your  conclusion  with  relation  to  the 
fair  market  value  of  this  property, — do  you  have  any 
listings  of  leases  in  1944? 

A.  Just  a  minute;  I  may  have.  No;  I  am  sorry.  I 
had  that  with  me  yesterday  but  I  left  it  in  my  office. 

Q.  I  won't  proceed  further  with  that  at  this  time. 
You  know,  however,  do  you  not,  that,  in  1944,  there 
were  at  least  a  half  a  dozen  or  more  leases  made  here  by 
the  City  of  San  Diego  on  tidelands? 

A.     Yes,  sir.     Just  a  minute.     In  1944? 

Q.  Yes,  sir.  We  are  talking  about  a  1944  valuation 
here. 

A.  In  1944,  there  were  only  six  acres  available,  is  the 
information  I  received  from  the  Harbor  Master. 

Q.  Have  you  got  any  list  of  leases  there  at  all  with 
you? 

A.  No.  I  just  had  the  number  of  leases  available. 
And,  when  I  testified  the  other  day,  that  was  the  number 
of  acres  available. 

Q.  Do  you  know  the  price  at  which  those  leases  were 
made,  in  1944,  for  the  rental  to  be  paid  for  the  first  five 
years  of  that  term?  [559] 

A.  As  a  part  of  the  consideration  of  that  lease,  yes, 
sir;  I  know,  in  money.     It  started  at — 

Q.     For  the  first  five  years — 

Mr.  Crouch:  I  don't  think  counsel  should  interrupt,  if 
your  Honor  please. 

Mr.  Landrum:     I  am  sorry. 

Q.     Isn't  it  a  fact  that  on  those  leases,  every  one  of 
them,  made  by  the  City  of  San  Diego,  in  the  year  1944, 
the  rental  for  the  first  five  years  was  one  cent? 
A.     Plus. 
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Q.     Plus    what?  A.     Plus    other    considerations. 

Q.     What  other  considerations? 

A.  The  City,  as  I  explained  to  the  jury  the  other  day, 
takes  into  consideration  what  a  party  will  do  with  that 
land  before  they  will  lease  it.  In  other  words,  you  can't 
lease  that  land  for  one  cent  nor  can  I  lease  it  for  one 
cent,  but,  if  we  have  a  plant  we  expect  to  put  there,  and  we 
expect  to  put  taxable  property  on  that  land  that  will  pro- 
duce an  income  for  the  city  and  a  payroll  that  will  help 
the  city  and  the  merchants  in  the  city,  that  is  all  taken 
into  consideration  on  the  start,  and  then  it  is  a  graduated 
lease  on  up. 

Q.  Do  you  know  of  any  leases  made  by  the  City  of 
San  Diego  on  tidelands,  in  the  year  1944,  where  thei 
original  rental  at  the  start  of  that  lease,  for  the  first 
five-year  [560]  period,  amounted  to  as  much  as  three 
cents?  A.     When  Mr.   Brennan  testified — 

Q.     I  am  asking  you,  sir. 

A.  I  don't  remember  the  exact  date  but  Roscoe  Haz- 
zard,  of  the  Hazzard  Construction  Company,  rented  a 
piece  of  tideland  and  paid  six  cents  for  it. 

Q.     To  begin  with? 

A.  To  begin  with.  And  the  reason  he  paid  six  cents 
was  because  he  wasn't  putting  anything  on  it  but  some 
automobiles. 

Q.     How  long  ago  has  that  been? 

A.  It  is  within  the  last  couple  of  years.  You  see,  it 
depends  altogether,  Mr.  Landrum,  on  what  it  is  going  to 
produce  for  the  City.  That  was  explained  to  me  by  the 
Harbor  Master,  who  explained  it  to  me  at  a  time  when  I 
went  to  him  to  try  to  get  leases  from  him.  He  wants 
to  know  what  we  are  going  to  do  with  it. 
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Q.  Then,  Mr.  Hotchkiss,  a  comparison  of  the  rental 
values  in  the  City  of  San  Diego  with  these  rentals  paid 
by  these  other  corporations  are  not  proper  for  compari- 
son, are  they? 

A.  It  is  pretty  hard  to  put  your  finger  on  the  amount 
of  that  money  because,  in  one  instance,  like  Consolidated, 
where  they  pay  $600,000  taxes,  in  comparison  with  Ryan, 
who  pay  probably  half  of  it,  it  is  an  impossibility  to  put 
your  finger  on  what  that  consideration  is.   [561] 

Q.  That  is  not  what  we  call  a  free  and  open  deal  on 
the  open  market?  There  are  other  considerations  enter- 
ing into  it? 

A.  It  is  the  same  situation  with  everybody  except  when 
they  rent  a  piece  of  tideland. 

Q.     Now, — 

Mr.  Crouch :  I  object  to  counsel  interrupting  the  wit- 
ness before  he  has  finished  his  answer. 

The  Court:     I  don't  think  he  intentionally  interrupted. 

The  Witness :     I  was  through. 

Q.  By  Mr.  Landrum:  I  am  concerned  with  your 
statement  to  the  effect  that  under  and  by  virtue  of  Ex- 
hibit W,  which  is  Plancor  407,  Concrete  Ship  Construc- 
tors or  the  Tavares  Construction  Company  would  have 
free  rent  after  a  certain  period.     Did  you  say  that? 

A.     Yes ;  the  contract  provides  it. 

Q.  But  they  would  only  have  free  rent  providing  they 
were  building  ships  for  the  government,  wouldn't  they? 

A.     That  is  what  the  contract  says. 

Q.  And,  if  they  were  going  to  engage  in  any  private 
enterprise  there,  that  contract  provides  they  would  have 
to  obtain  the  consent  of  the  Defense  Corporation  and  the 
Maritime  Commission? 

A.     Yes,  sir.    I  understand  they  got  that. 
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Q.     You  understand  they  got  that?    [562] 

A.     I  understand  they  got  that  consent  at  one  time. 

Q.  And  you  understood  they  agreed  to  pay  for  it,  too, 
didn't  you? 

A.     I  am  not  famiHar  enough  with  that  detail  to  say. 

Q.  If  they  were  on  this  shipyard,  they  would  have  to 
pay  taxes,  wouldn't  they?  A.     On  the  equipment. 

Q.     I  beg  your  pardon?  A.     On  the  equipment. 

Q.     Do  you  mean  if  they  owned  it? 

A.     No;  under  that  lease. 

Q.     They  would  have  to  pay  taxes? 

A.     On  the  equipment. 

Q.  And  they  would  have  to  pay  insurance,  wouldn't 
they?  A.     Yes,  sir. 

Q.  And  they  would  have  to  pay  guards  to  guard  the 
plant,  wouldn't  they?  A.     Yes,  sir. 

Q.  And,  if  they  didn't  have  any  contracts  for  the  con- 
struction of  ships,  would  it  be  a  very  profitable  thing? 

A.  It  would  be  profitable  in  making  bids  for  addi- 
tional contracts  for  ships. 

Q.  But  suppose  the  government  of  the  United  States 
didn't  see  fit  to  give  them  any  additional  contracts,  then 
where  would  they  be?   [563] 

A.  I  think,  if  you  can  assume  that,  then  the  free  rent 
wouldn't  be  so  valuable. 

Q.  It  would  be  a  liability,  wouldn't  it,  rather  than 
an  asset? 

A.     I  wouldn't  say  it  was  a  liability. 

Q.  In  any  event,  it  is  true  that,  on  the  23rd  day  of 
December,  1944,  they  only  had  one  contract  left  and  they 
only  had  two  ships  to  build  under  that? 
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A.  I  understand,  as  long  as  they  had  that  contract 
and  were  not  building  ships,  they  could  still  operate  the 
plant  under  the  free  rent,  no  matter  what  they  did. 

Q.     Free  rent  for  what? 

A.  Anything  they  wanted  to  do  that  was  allowed  by 
the  Maritime  Commission. 

Q.  But  that  contract  provides  that  they  could  only  use 
that  plant  for  the  construction  of  ships  for  the  govern- 
ment, doesn't  it? 

A.  Unless  they  got  permission  from  the  Maritime 
Commission.     It  doesn't  show  they  had — 

Q.  I  want  you  to  break  down  your  figures  for  me. 
You  understand  what  I  mean  by  that,  don't  you?  In 
other  words,  let  me  ask  you  this.  How  much  money,  in 
your  opinion,  would  the  Tavares  Construction  Company 
have  had  to  have  paid  for  this  shipyard  had  it  exercised 
its  option? 

A.  Well,  I  can't  tell  you  that  exact  amount  because  I 
[564]  don't  know  what  they  would  have  had  to  pay  for 
the  land. 

Q.  But  can  you  give  us  any  figure  here  if  you  don't 
assume  something  they  would  have  to  pay  for  the  land? 

A.     I  did  assume  what  I  thought  the  land  was  worth. 

Q.     How  much  would  it  have  cost  them? 

A.  I  can't  tell  you  that  until  I  know  when  they  would 
have  exercised  their  option  exactly.  If  you  give  those 
and  you  tell  me  the  amount  they  were  to  pay  and  when 
they  would  exercise  that  option,  that  probably  could  be 
figured  out.     But  I  can't  figure  it  out  here  now. 

Q.  Do  you  mean  to  say,  if  you  can't  tell  us  when  they 
were  going  to  exercise  that  option,  that  you  are  going  to 
tell  us  what  it  was  worth? 
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A.  I  am  giving  the  value  that  I  felt  that  I  could  sell 
that  contract  for  to  a  buyer  who  was  interested  in  going 
into  the  ship  business  and  having  a  plant  ready  to  operate 
and  ready  to  go  into.  In  other  words,  he  would  have  paid 
$600,000  for  it. 

Q.  Are  you  assuming  that  there  is  a  possibility  or  a 
probability  that  they  might  have  waited  to  exercise  their 
option  ? 

A.  If  the  contract  wasn't  cancelled  and  they  had  con- 
tracts to  repair  ships  and  carry  on  their  work,  they 
might  have  done  that. 

Q.  How  much  would  they  have  gotten  for  it  then? 
What  [565]  bonus  could  they  have  gotten  if  they  had 
waited  until  1949  to  sell  it? 

A.  In  working  out  that  formula,  they  would  have  paid 
that  much  less  for  the  equipment.  They  would  have  paid 
the  amount  the  formula  called  for.  The  longer  they 
waited,  the  less  the  equipment  would  be. 

Q.  Do  you  have  an  opinion  as  to  how  much  shipyards 
would  sell  for  in  1949? 

Mr.  Crouch:  That  is  objected  to,  your  Honor,  as  not 
a  proper  question. 

The  Court:     Overruled. 

The  Witness:  I  can't  tell  what  they  would  have  sold 
for  in  1949.  It  depends  altogether  on  conditions  and  how 
much  work  they  might  have. 

Q.  By  Mr.  Landrum:  Mr.  Hotchkiss,  are  you  bas- 
ing your  answer  in  any  manner  on  speculation  or  con- 
jecture? A.     No,  sir. 

Mr.  Landrum:     I  guess  that  is  all,  your  Honor. 

The  Court:  We  have  a  little  more  time.  You  might 
call  another  witness. 

Mr.  Crouch:     We  will  call  Mn  An^walt. 


828       Tavares  Construction  Company,  Inc.,  et  al., 

PHILIP  H.  ANEWALT, 
recalled  as  a  witness,  having  been  previously  duly  sworn, 
was  examined  and  testified  further  as  follows: 

The  Court:  Mr.  Anewalt,  you  have  been  sworn  be- 
fore?   [566] 

The  Witness:     Yes,  sir. 

Direct  Examination 
By  Mr.  Crouch: 

Q.  Mr.  Anewalt,  you  were  employed  by  the  Concrete 
Ship  Constructors  in  October  of  last  year,  were  you  not? 

A.  No,  sir ;  I  was  not.  I  think  you  have  me  mixed  up 
with  Mr.  Hotchkiss.     I  was  employed  some  time  later. 

Q.     About  when  was  it? 

A.     About  three  weeks  ago. 

Q.     What  was  the  nature  of  your  employment? 

A.  To  ascertain  the  fair  market  value  of  the  lease- 
hold estate  created  under  a  certain  contract  between  the 
Tavares  Construction  Company  and  the  United  States 
Government,  represented  by  D.   P.   C. 

Q.  And  you  told  us  the  other  day  when  you  were 
on  the  stand  as  a  witness  for  the  City  of  National  City 
what  your  qualifications  were.  I  will  ask  counsel  if  they 
are  willing  to  stipulate  to  the  qualifications. 

Mr.  Landrum:  I  am  very  happy  to  stipulate  to  his 
general  qualifications  in  so  far  as  they  went  the  other 
day,  your  Honor,  but  I  believe  he  is  now  going  to  be  asked 
to  value  something  a  lot  different,  and  I  believe  we  should 
have  his  qualifications  for  that  purpose. 

Mr.  Crouch :  In  the  interests  of  economy  of  time,  will 
you  stipulate  that  with  respect  to  his  qualifications  to 
[567]  testify  as  a  witness  for  the  Concrete  Ship  Con- 
structors the  same  questions  were  asked  and  the  same 
answers  were  given  by  him  as  he  testified  to  when  he  was 
a  witness  for  the  City  of  National  City? 
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Mr.  Landrum :  I  will  be  very  glad  to  so  stipulate,  your 
Honor. 

The  Court:     So  understood,  ladies  and  gentlemen. 

Q.  By  Mr.  Crouch:  Now,  Mr.  Anewalt,  will  you  tell 
the  court  and  jury  just  what  investigations  you  made 
with  respect  to  ascertaining  what,  in  your  opinion,  would 
be  the  fair  value  of  the  leasehold  estate  of  the  Concrete 
Ship  Constructors  in  the  National  City  plant? 

A.  In  addition  to  those  investigations  that  I  made  and 
that  I  testified  to  in  connection  with  the  testimony  on 
National  City,  I  consulted  a  number  of  contractors  who 
were  doing  large  work  for  the  government  in  1942  and 
1944.  I  checked  with  material  houses  and  subcontractors 
and  checked  OPA  ceiling  prices  to  get  some  idea,  a  de- 
finite idea  as  well  as  I  could,  as  to  the  value  or  change 
in  value  of  material  and  machinery,  equipment  and  build- 
ings, and  viewed  our  own  records  on  construction  and 
purchase  in  our  own  office.  I  believe  that  the  other  things 
that  I  did  for  National  City  cover  all  of  the  other  aspects. 

The  Court:  I  think  we  will  take  a  recess  now  until 
tomorrow  morning.  Tomorrow  morning  at  9:30  o'clock, 
ladies  and  [568]  gentlemen.  Remember  the  admonition 
heretofore  given  you  and  keep  its  terms  inviolate. 

Mr.  Landrum:  Your  Honor,  I  have  the  requested  in- 
structions with  me.  Shall  I  leave  them  here  or  bring 
them  into  your  chambers? 

The  Court:  Just  leave  them  with  the  clerk.  And  I 
want  the  defendants'  also. 

Mr.  Monroe:  We  will  have  ours  tomorrow  morning. 
We  had  to  rewrite  part  of  them  today. 

(Thereupon,  an  adjournment  was  taken  until  9:30 
o'clock  a.  m.,  Friday,  February  21,  1947.)    [569] 
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San  Diego,  California,  Friday,  February  21,   1947. 
9:30  A.  M. 

The   Court:     All   present.      Proceed. 

HENRY  PHILLIP  ANEWALT, 

called  as  a  witness  called  on  behalf  of  the  defendants 
Tavares  Construction  Company,  et  al.,  having  been  pre- 
viously sworn,  testified  further  as  follows: 

Direct  Examination    (Continued) 

By  Mr.  Crouch: 

Q.  Have  you,  Mr.  Anewalt,  related  all  of  the  things 
which  you  did  in  preparation  for  arriving  at  your  value  of 
this  leasehold,  which  were  not  testified  to  by  you  when  you 
were  on  the  stand  as  a  witness  for  the  City  of  National 
City? 

A.  I  don't  believe  that  I  mentioned,  Mr.  Crouch,  that 
I  had  made  a  study  of  the  Tavares  D.  P.  C.  contract  of 
December,  1941,  which  I  did.  I  made  a  very  thorough 
study  of  it  and  also  checked  the  cost  statements  as  to  the 
construction  work  that  was  done,  and  discussed  them  with 
the  officials  of  the  Tavares  Construction  Company. 

Q.  As  a  result  of  everything  which  you  did,  did  you 
arrive  at  an  opinion  of  the  fair  and  reasonable  market 
value  of  the  leasehold  estate  of  the  Tavares  Construction 
Company,  Inc.  on  the  23rd  day  of  December,   1944? 

A.     I  did. 

Q.  What,  in  your  opinion,  was  that  market  value  on 
[571]  that  date? 

Mr.  Landrum:  If  the  court  please,  that  is  objected 
to  on  the  grounds  of  my  general  objection,  which  I  have 
heretofore  stated,  and  if  I  may  have  it  again  without  re- 
peating it,  your  Honor. 
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The  Court:     Yes,  sir.     The  objection  is  overruled. 

The  Witness:  I  beg  your  pardon.  You  asked  me 
what  my  opinion  was  as  to  the  value,  Mr.  Crouch? 

Q.     By  Mr.  Crouch:     Yes,  sir.  A.     $500,000. 

Q.  Now,  Mr.  Anewalt,  I  want  you  to  forget  that  you 
are  on  the  witness  stand  as  a  witness  in  every  respect 
except  that  you  are  under  oath.  I  want  you  to  imagine 
that  you  are  in  the  homes  of  these  jurors,  and  that  they 
asked  you  the  question  I  am  going  to  ask  you,  and  you 
answer  it  as  though  it  was  their  question,  and  the  ques- 
tion is: 

What  are  the  reasons,  Mr.  Anewalt,  for  you  being  of 
the  opinion  on  that  date  that  the  leasehold  rights  of  the 
Tavares  Construction  Company,  Inc.  were  worth  $600,- 
000  or  more,  or,  I  should  say,  $500,000  or  more? 

Mr.  Landrum:  That  is  objected  to,  if  the  court  please, 
first  upon  the  ground  and  for  the  reason  that  it  calls  for 
an  imaginary  statement;  second,  it  calls  for  a  situation 
which  cannot  possibly  exist;  third,  it  calls  for  the  presen- 
tation of  an  argumentative  statement  to  this  jury  rather 
than    [572]    proceeding  by  question  and  answer. 

The  Court:  I  think  it  may  be  stripped  of  its  surplus- 
age, and  I  presume  that  the  witness  would  answer  the  same 
with  the  additional  solemnity  that  he  is  under  oath  here, 
although  I  don't  know  if  he  would  or  not,  if  he  had  the 
privilege  of  going  to  the  homes  of  the  jurors.  I  do  not 
think  those  things  are  of  much  materiality.  I  think  Mr, 
Anewalt  knows  that  he  is  under  oath  here,  and  will  give 
his  views  accordingly,  whether  being  in  the  privacy  of 
a  home  or  not.  This  is  in  open  court.  He  has  a  right  to 
state  his  reasons  for  his  answer.    That  is  really  what  the 
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question  means.    As  so  understood,  Mr.  Anewalt,  the  ob- 
jection is  overruled,  and  you  may  answer.    [573] 

A.  I  took  into  consideration  in  arriving  at  that  figure 
the  fact  that  we  were  at  war  in  1944,  and  particularly 
around  that  time  I  had  reason  to  know  that  we  were  in 
very  great  need  of  repair  facilities. 

We  had  ships  in  there,  transports,  that  we  were  trying 
to  get  out  in  a  hurry,  and  we  had  often  to  get  the  gangs 
for  repairs  out  of  town.     Those  of  us  that  were  there 
had  very  litle  idea  when  this  war  was  going  to  be  over, 
and,  in  1944,  we  were  not  just  at  all  sure  as  to  how  much 
we  were  going  to   require.     They   were   very   strenuous 
times  and  we  were  carrying  the   war   overseas   and   we 
needed  ships  and  we  needed  ships  repaired  and  we  needed 
them  repaired  in  a  hurry,  and  we  were  working  at  night 
to  get  them  out.     I  took  into  consideration  the  fact  of  the 
various  elements  that  were  involved  in  this  contract  that 
were  quite  unique,  each  one  depending  upon  future  cir- 
cumstances, such  as  the  duration  of  the  war,  the  condi- 
tions of  the  operation  of  the  plant,  that  could  be  worth, 
in  my  opinion,  the  $500,000.     One  of  the  elements  under 
this  contract  that  is  unique  is  the  so-called  free  rent  pe- 
riod.   That  period,  as  you  heard,  applies  after  the  amorti- 
zation of  the  cost  to  the  government  while  they  are  con- 
structing  or    working    on    Navy   vessels    or    government 
vessels.     That  period  could  have  been  a  minimum  of,  we 
will  say,  90  days  until  the  period  of  termination  of  the 
contract,  or  it  could  have  been  until  1949.     Nobody  could 
well  tell  for   [574]   sure  how  long  that  would  be.     They 
paid  in  the  equivalent  of  rental  a  rate  figured  out  on  a 
monthly  basis  of  around  $90,000  a  month.     On  the  mini- 
mum basis,  it  would  be  $270,000  at  that  rate.    If,  on  the 
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other  hand,  you  would  apply  a  different  rental  schedule 
there,  say  as  we  usually  work  out  in  these  rentals,  an 
amortization  of  the  improvements  plus  an  interest  rate  on 
them  and  a  return  on  the  land,  it  would  probably  reflect 
somewhere  in  the  neighborhood  of  $30,000  or  $35,000  a 
month,  which  would  have  been  half  what  they  had  been 
paying  or  less.  The  very  unique  position  that  I  feel  that 
they  felt  they  were  in  was  that  they  had  the  option  not 
only  to  buy  all  but  not  part  of  the  property  when,  as  and 
if  this  contract  should  be  terminated,  and  they  would  have 
the  ability  to  negotiate  for  part  of  it  if  they  saw  fit.  But 
there  is  one  small  thing  beyond  that  that,  in  its  turn, 
could  amount  to  a  sizeable  amount  of  money  and  that  is 
that,  if  they  should  get  into  any  negotiation  feature  and 
it  should  go  out  to  the  equivalent  of  bidding  by  competi- 
tors, all  they  had  to  do  was  to  meet  the  highest  bid,  and  I 
know  that  in  our  business,  where  bidding  takes  place  and 
where,  in  normal  circumstances,  you  have  to  outbid  your 
competition,  when  you  can  sit  back  and  relax  and  wait 
to  see  what  your  highest  competitor  is  going  to  bid  and 
then  get  it  for  that  price,  you  have  got  an  advantage. 
The  element  of  the  improvement  in  values  or  increase  in 
values  of  the  equipment,  machinery  and  buildings,  from 
1942  to  what- [575]  ever  date  might  be  established  as  the 
time  that  the  option  might  be  exercised,  in  my  opinion, 
the  acceleration  of  depreciation,  the  increase  in  deprecia- 
tion, by  the  formula,  was  far  greater,  which  would  reflect 
in  the  option  to  purchase,  than  the  physical  depreciation 
and  the  lack  of  value  in  the  equipment.  In  other  words, 
because  of  the  scarcity  of  commodities  and  because  of  the 
difficulty  in  getting  them  and  because  of  increased  costs, 
those  things,  in  my  opinion,  would  more  than  wipe  out  the 
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accelerated  depreciation  factor  in  the  formulas  they  had, 
that   they   would    have    the    opportunity    of    buying-   that 
under.     I  also  believe  that  the  increase  in  value  in  that 
land  between  1942  and  1944  was  a  material  matter.  There 
is  no  question  in  my  mind,  from  analyzing  the  trend  of 
sales,  that  there  was  a  very  material  increase  in  the  value 
of  the  land.     The  ability  to  sit  there  in  this,  again,  very 
unusual  and  unique  position  of  owning-  a  parcel  of  land 
in  San  Diego  Harbor  that  no  individual  has  owned  and 
I  doubt  will  again  have  that  same  opportunity  to  own  in 
fee,  their  own  deep  water  in  front  of  the  channel,  the  ship 
channel  there,  where  they  can  make  their  own  equivalent 
of  a  little  harbor,  where  they  can  have  facilities  of  rail 
and  water,  up  adjacent  to  within  a  matter  of  a  block  each 
way  of  a  very  big  and  adequate  highway,  right  in  the  area 
where  industrial  development  is  growing,  and  the  zoning 
very  favorable — if  any  of  you  are  familiar  with  the  prob- 
lems of  changing  zones  in   [576]   these  communities  for 
specialized  use,  you  know  it  is  very  difficult  to  get  zone 
variations  when  you  are  dealing  in  heavy  industry — and 
the  peculiar  configuration  of  this  community,  that  is,  both 
National  City  and  Chula  Vista  and  San  Diego,  that  the 
M-1   and  M-2  zone  areas,  where  they  can  be  served  by 
rail   and  by  water  are  very  limited,  and  when  you  are 
served  by  water,  it  idoesn't  mean  it  is  just  water  in  front 
of  it.     It  means  that  there  is  navigable  water,  because  it 
is  a  problem  and  a  big  expense  when  you  get  to  dredging 
a  ship's  channel,  and,  though  you  may  find  water  at  depths 
where  it  might  be  equivalent  to  a  channel,  you  have  con- 
siderable unevenness,  and,  when  you  handle  ships  there, 
unless  it  is  very  well  buoyed,  unless  you  hit  it  at  the  right 
time  at  high  tide,  you  are  liable  to  go  aground  and  you 
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are  not  going  to  get  ships  through  there  without  diffi- 
culty.  [577] 

I  took  into  consideration  the  various  costs  of  these  ele- 
ments, and  I  couldn't  make  any  fixed  differentiation  on 
any  one  of  these  particular  ones  because  this  contract  is 
peculiar,  in  that  unless  you  know  what  the  government  is 
going  to  pay  on  a  fixed  date  for  the  land,  you  can't  arrive 
at  a  fixed  value  of  that  land. 

As  to  the  value  of  the  improvements,  until  you  deter- 
mine for  a  fact  the  day  that  you  are  going  to  exercise  the 
option,  taking  that  feature  of  it,  why,  you  can't  tell  what 
you  are  going  to  have  to  pay  for  that  because  the  depre- 
ciation keeps  on  accelerating. 

Now,  one  thing  further  in  the  contract  that  I  don't  be- 
lieve has  been  mentioned  to  you  is  that  there  is  a  limita- 
tion, and,  as  I  understand  it,  that  they  have  the  option  of 
this  formula  A  and  formula  B,  but  at  no  time  should  it 
be  less  than  15  per  cent  of  the  amortized  cost — I  mean  of 
the  gross  cost.  The  formula  that  would  be  applicable 
would  be  the  one  that  is  greater  for  the  government,  and 
that  is  why  primarily  we  are  all  considering  the  operation 
under  formula  B,  because  under  formula  A,  to  all  intents 
and  purposes  there  would  be  no  value,  because  they  had 
already  amortized  under  that  formula  and  paid  back  in 
rent  the  amount  that  the  government  had  expended. 

I  took  into  consideration  the  records  that  we  had  that 
indicated  an  increase  in  rental  values.  I  took  into  [578] 
consideration  the  conditions  that  prevailed  on  other  tide- 
lands,  but,  in  my  opinion  and  from  my  experience  in  mak- 
ing leases   through   there   and   sales,    where   competition 
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would  be  comparable,  and  after  taking  those  things  all 
into  consideration  I  felt  definitely  that  I  could  have,  know- 
ing these  things  and  knowing  what  this  ship  repair  and 
building  picture  was,  could  have  sold  that  contract  for  at 
least  $500,000. 

Q.  You  say  ''at  least."  Do  you  think  you  could  sell 
it  for  more?  A.     It  is  quite — 

Mr.  Landrum:  If  the  court  please,  I  object  to  the 
witness  giving  his  opinion.  The  question  is  argumenta- 
tive. 

The  Court :  I  don't  know  if  the  witness  was  giving  his 
opinion  as  to  the  fair  market  value  or  not,  in  view  of  that 
answer. 

The  Witness:     Yes,  sir. 

The  Court:     I  understood  you  to  say  $500,000. 

The  Witness:     Yes,  sir. 

The  Court:     If  that  is  what  you  mean — 

The  Witness:     That  is  my  opinion,  yes,  sir. 

The  Court:  All  right.  There  is  no  more  or  no  less 
in  that  figure.  That  is  the  figure  given  as  an  opinion  of 
the  value.     Objection  sustained. 

Q.  By  Mr.  Crouch:  Did  you  take  into  consideration 
the  fact  of  the  difference  in  rights  that  the  Tavares  Con- 
strue-[5  79]  tion  Company  would  have  over  this  land  that 
it  would  not  have  had  if  it  had  leased  them  from  the  City 
of  National  City? 

Mr.  Landrum:  If  the  court  please,  that  is  objected  to. 
It  is  repetition.  The  witness  has  already  stated  his  posi- 
tion on  that. 

The  Court:  I  think  that  is  a  leading  question.  Sus- 
tained. 
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Q.  By  Mr.  Crouch:  Something-  was  said  about  there 
being  an  immense  amount  of  lands  like  this  farther  on 
down  the  Coast  that  were  available.  Can  you  answer  that 
statement  ? 

A.  Well,  do  you  mean,  sir,  by  on  the  Coast  the  coastal 
shoreline,  or  do  you  mean  in  San  Diego  "Bay? 

Q.     Well,  I  mean  farther  south. 

A.     In  San  Diego  Bay? 

Q.  I  am  not  sure  that  I  know  exactly  what  the  man 
that  made  the  statement  had  in  mind,  but  I  took  it — 

The  Court:  I  don't  suppose  we  are  concerned,  are  we, 
with  the  ocean  frontage?  We  are  concerned  with  the  Bay 
frontage,  I  think,  where  it  runs  down  around  Otay  and 
National  City  and  Chula  Vista,  in  through  there. 

Mr.  Crouch:  I  think  that  is  correct.  I  don't  think 
counsel  had  in  mind  other  than  that,  but  I  mean  in  San 
Diego  Bay  farther  south. 

The  Witness:     I  am  familiar  with  that  area,  sir.  [580] 

Q.     By  Mr.  Crouch:     I  beg  your  pardon? 

A.     I  am  familiar  with  that  area. 

Q.     Well,  what  do  you  know  about  it? 

A.  Well,  it  is  shallow  water,  more  or  less,  from  this 
parcel  down,  as  far  as  channel  water  is  concerned,  and 
there  are  quite  varying  depths  the  farther  south  you  go. 
It  shoals  out  very  rapidly,  and  there  are  extensive,  what 
we  call  mud  flats  down  by  Paradise  Cove  and  down — and 
I  am  talking  now  of  1942  and  '4^1 — off  the  Sweetwater, 
and  down  by  Chula  Vista.  I  happen  to  have  sold  the  fee 
lands  to  the  Santa  Fe  Railroad  that  cover  practically  all 
that  area,  practically  adjoining  inside  of  the  tidelands  and 
except  for  a  little  channel  where  the  old  Hercules  powder 
plaht  was,  it  is  pretty  shallow  water  as  a  whole.     And 
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farther  south  you  get  down  to  where  they  had  the  salt 
works.  Of  course,  they  have  used  the  tidelands  to  ad- 
vantage there,  but  it  isn't  used  in  connection  with  ship- 
ping or  getting  the  maximum  use  from  a  general  or  utility 
use  of  it.  I  don't  know  of  any  other  lands  down  there 
that  I  could  say  in  any  way  were  comparable  with  these, 
so  far  as  their  ready  utility  is  concerned. 

Mr.  Crouch:  Do  I  understand,  Mr.  Landrum,  that 
all  of  the  statements  which  the  witness  made  when  he  was 
on  the  stand  for  National  City  or  deemed  to  be  available 
for  the  Tavares  Construction  Company,  without  repeating 
it  on  the  [581]  part  of  the  witness? 

Mr.  Landrum:  We  are  perfectly  willing  to  stipulate, 
your  Honor,  that  any  testimony  this  witness  or  any  other 
witness  has  given  in  this  case  may  be  used  and  taken  by 
the  jury  and  taken  into  consideration  not  only  for  the 
claim  of  National  City  but  for  the  Tavares  Construction 
Company. 

The  Court:     So  understood. 

Mr.  Crouch:     Thank  you.     You  may  cross-examine. 

Cross-Examination 

By  Mr.  Landrum: 

Q.  Mr.  Anewalt,  when  did  you  first  begin  your  prep- 
aration and  study  that  you  made  to  qualify  yourself  to 
give  an  opinion  with  relation  to  the  fair  market  value  of 
this  property? 

A.  Intensely  I  would  say  about  two  weeks  ago.  Gen- 
erally some  time  before  that  when  my  partner  was  inter- 
ested in  it. 

Q.  Prior  to  the  time  that  you  reached  your  conclu- 
sion with  relation  to  what  your  testimony  might  be  here. 
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do  I  understand  you  to  say  that  you  had  made  a  very 
thorough  study  of  the  terms  of  the  exhibit  which  is  in 
this  case,  known  as  Exhibit  W  or  Plancor  407? 

A.     Yes,  sir. 

Q.  Now,  there  are  just  a  few  matters  that  I  think  I 
would  like  to  explore  with  you.  I  take  it  that  you  con- 
sulted [582]  very  thoroughly  with  the  officials  of  the 
Tavares  Construction  Company,  and  that  they  made  avail- 
able to  you  all  of  the  information  which  they  had  and 
all  of  the  files  which  they  had,  did  they  not? 

A.     In  so  far  as  I  know,  they  did,  yes,  sir. 

Mr.  Landrum:     May  I  have  the  two  letters? 

(The  documents  were  handed  to  counsel.) 

Q.  By  Mr.  Landrum:  I  will  ask  you,  Mr.  Anewalt, 
if  they  made  available  to  you,  sir,  and  you  had  an  oppor- 
tunity to  know  that  they  had  written  the  two  letters  which 
are  in  evidence  in  this  case  as  Plaintiff's  Exhibit  2  and 
Plaintiff's  Exhibit  3?  Did  you  know  of  them,  or,  isn't  it 
a  fact  that  you  never  learned  of  them  until  you  came 
into  this  court  room? 

A.  I  haven't  read  them  yet,  sir,  if  you  will  give  me 
a  chance. 

Q.     All  right. 

A.  I  had  not  seen  these  letters.  I  was  informed  that 
an  offer  had  been  made,  and  its  general — the  general  cir- 
cumstances surrounding  it. 

Q.  You  have  answered  the  question,  please,  sir.  You 
never  knew  that  they  had  written  two  letters  like  this,  did 
you? 

A.  I  understood  they  had  written  one.  I  did  not 
know. 
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Q.  Now,  I  want  to  ask  you  this  question:  did  you 
[583]  obtain  from  them,  or  did  you  know  the  number  ot 
man-hours,  direct  man-hours  that  they  had  used  on  these 
facilities  in  the  year  1942  in  the  repair  or  in  work  for  pri- 
vate individuals  at  this  shipyard,  not  government  contracts 
at  all? 

A.  No,  I  did  not  obtain  the  actual  man-hours.  I  be- 
lieve it  was  discussed.  I  think  there  was  one  particular 
repair  job  that  they  made  that  was  discussed,  but  so  far 
as  literally  having  known  of  those  man-hours  and  analyz- 
ing them,  I  didn't  do  that,  sir.  They  would  have  been 
available,  I  am  sure,  but  I  didn't  get  them. 

Q.  Now,  did  they  disclose  to  you  the  number  of  direct 
man-hours  that  they  had  used  these  facilities  in  the  year 
of  1943  in  private  enterprise,  for  which  they  paid  rental 
to  the  government  of  the  United  States? 

A.  They  did  not — I  did  not  obtain  the  actual  man- 
hours  in  1943  that  they  used  in'  private  construction.  I 
understood  they  had  done  some,  however. 

Q.  Yes.  Now,  did  they  disclose  to  you  the  actual 
number  of  man-hours  that  they  had  used  these  facilities 
which  were  bought  and  paid  for  by  the  government  of  the 
United  States  in  private  enterprise  in  the  year  1944,  prior 
to  December  23rd? 

A.  The  same  answer  applies,  sir.  I  didn't  ask  for 
those  figures  and  I  did  not  study  them. 

Q.  In  arriving  at  your  conclusion  as  to  the  reasonable 
[584]  and  fair  market  value  of  this  property,  do  you  not 
feel  that  it  was  necessary  for  you  to  know  what  might  be 
required  as  payment  as  rental  if  they  maintained  this 
lease,  prior  to  December  23,  1944,  and  used  these  facili- 
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ties  for  anything  other  than  the  construction  of  boats  for 
the  government. 

A.  I  ascertained  about  the  value,  about  the  price  they 
would  pay  in  using  the  facilities  for  other  than  govern- 
ment work — 

Q.     All  right. 

A.  — but  I  did  not  go  into  all  of  the  exact  man-hours 
sir. 

Q.  Let  me  ask  you,  how  much  rental  did  they  pay  to 
the  government  of  the  United  States  for  the  use  of  these 
facilities  up  until  the  5th  day  of  October,  1944? 

A.     As  I  understand  it,  it  was  two  million — 

Q.  No,  how  much  they  had  paid — how  much  had  been 
deducted  from  what  they  got  from  the  ships,  as  rental? 

A.  A  total  of  $2,700,000  some  odd.  I  will  get  it  here 
in  a  minute. 

Mr.  John  M.  Martin:  If  the  court  please,  I  object  to 
the  question  as  to  how  much  had  been  deducted  from  the 
payment  of  the  ships,  because  the  testimony  was  that  not 
anything  was  deducted.  Mr.  Tavares  testified  that  they 
were  paid  in  full  by  the  government  and  that  the  Concrete 
Ship  Constructors  paid  it  to  the  Defense  Plant  Corpora- 
tion.    I  think  [585]  it  is  contrary  to  what  the  question  is. 

Q.  By  Mr.  Landrum:  All  right.  How  much  money 
was  it  that  the  Tavares  Construction  Company  paid  to 
the  Defense  Plant  Corporation  for  rentals  during  that 
period  ? 

Mr.  John  M.  Martin:  For  government  work  or  for 
private  work? 

Mr.  Landrum:  For  government  work.  I  propose  to 
show  the  private  work. 
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The  Witness:  From  the  figures  I  have  it  was  $2,775,- 
807.01. 

Q.  By  Mr.  Landrum :  In  arriving  at  your  conclusion 
with  relation  to  the  fair  market  value  of  this  property, 
did  you  not  have  to  take  into  consideration  the  amount  of 
rent  that  would  be  paid  on  this  leasehold  interest  after 
December  23rd?  In  other  words,  fair  market  value  of 
leasehold  interest,  is  it  not,  is  the  bonus  or  the  amount 
that  would  be  paid  for  it,  less  the  rental  reserve? 

A.     That  is  one  of  the  considerations. 

Q.  All  right.  Now,  assuming  that  they  would  use 
these  facilities  in  the  same  proportion  that  they  used  them 
prior  to  this  taking,  they  having  paid  $2,700,000  for  ap- 
proximately three  years'  use,  how  much  rent  would  they 
have  had  to  pay  if  they  had  made  the  use  of  it  for  private 
enterprise?  How  much  a  year,  assuming  it  was  three 
years  ? 

A.  I  didn't  figure  the  number  of  hours.  If  you  are 
going  on  500  man-hours,  how  many  men  are  you  going 
to  work?  [586] 

Q.  No,  I  am  not  doing  that,  sir.  They  paid  as  rental 
$2,700,000  for  approximately  three  years;  is  that  cor- 
rect? A.     That  is  correct,  sir. 

Q.  All  right.  Then  assuming  they  did  not  have  any 
more  government  contracts  and  they  put  this  yard  to  the 
same  use  for  private  enterprise,  how  much  rent  would 
they  have  had  to  pay  per  year  on  that  same  basis? 

A.     How  many  man-hours  are  you  going  to  use? 

Q.     No  sir.    $2,700,000  divided  by  3  is  how  much? 

A.     Oh,  that  would  be — by  3? 

Q.     Three  years.  A.     Something  over  $900,000. 


vs.  United  States  of  America  843 

(Testimony  of  Henry  Phillip  Anewalt) 

Q.  Then  on  that  same  basis,  had  they  not  had  any 
more  government  contracts  and  kept  the  lease  and  used 
it  for  construction  of  boats  not  for  the  government,  they 
would  have  paid  $900,000  a  year  rent? 

A.  They  would  have  paid  a  little  more  than  that  on 
that  basis.  Oh,  they  wouldn't  have  paid  it  because  they 
were  rent-free.  You  mean  if  they  were  going  on  the 
basis  of  purely  outside  and  no  government  work? 

Q.  Well,  you  are  predicating  your  whole  theory  on  the 
basis  that  they  were  going  to  have  continuous  and  per- 
petual operation  of  this  yard  with  contracts  for  the  gov- 
ernment, weren't  you? 

A.  I  was  predicating  it  on  my  knowledge  of  the  [587] 
necessity,  sir,  for  the  Navy  work  that  I  was  in,  needing 
repairs  not  forever,  but  for  quite  a  while.  Now,  I  would 
have  assumed,  in  my  opinion,  that  when  this  government 
work  stopped  that  either  the  one  or  the  other  would  have 
terminated  the  contract,  and  by  reason  of  that  would  have 
owned  the  facilities,  exercised  their  option,  and  had  the 
use  of  them  under  their  own  ownership.  [588] 

Q.  By  Mr.  Landrum:  Well,  then,  did  you  include 
anything  or  allocate  anything  in  your  figure  which  you 
have  given  us,  as  the  fair  market  value  to  their  leasehold 
rights  alone,  for  getting  the  option? 

A.  Yes.  There  is  nothing  allocated  to  any  one  thing, 
sir.  If  you  go  on  the  basis  of  assuming,  we  have  to  assume 
in  each  one  of  these  cases,  as  I  understand  it,  that  they 
are  going  to  continue  the  government  work,  then,  which 
has  free  rent.  If  they  don't  continue  government  work, 
then  they  have  the  option  to  continue  it  themselves. 

Q.  Then,  it  is  your  opinion  that,  once  they  were  en- 
gaged in  the  contracts  for  the  construction  of  ships  for  the 
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government  of  the  United  States,  they  wouldn't  have  kept 
this  yard  and  wouldn't  have  kept  their  lease,  would  they? 
A.  It  is  possible  but,  also,  they  could  have  gone  ahead 
and  operated  on  this  formula  that  I  believe  they  had  of 
so  much  per  hour  of  labor  that  they  used. 

Q.     That  is  what  I  am  getting  at. 
Mr.    Crouch:     Pardon   me;   you   are   interrupting   the 
witness. 

The  Witness :  On  the  basis  of  a  repair  job  it  wouldn't 
have  been  on  the  basis  of  the  number  of  man  hours  they 
had  been  using  in  the  past.  You  can't  establish  a  basis 
on  that  until  you  know  what  the  picture  is  going  to  be. 
If  it  was  going  to  be  a  heavy  picture  of  outside  work  and 
practically  no  government  work,  then  I  would  assume  it 
would  be  perfectly  [589]  reasonable  with  the  government 
if  the  Tavares  Construction  Company  would  have  exer- 
cised the  option. 

Q.  Basing  it  upon  the  same  rental  that  they  had  when 
they  were  constructing  ships  for  the  government,  and 
assuming  that  they  had  completed  their  contract  with  the 
government  and  would  have  used  the  entire  facilities  of 
this  yard  as  they  used  them  in  the  construction  of  boats 
for  the  government,  it  is  a  fact  that,  to  base  it  upon  that 
same  rental,  they  would  have  had  to  pay  a  rental  of  over 
$900,000  a  year,  isn't  it? 

A.  If  you  want  to  use  that  figure  but  I  didn't  do  that 
and  I  don't  think  it  would  apply  in  that  way. 

Q.  Did  you  inquire  of  them  how  much  use  they  had 
made  of  this  yard  for  private  enterprise  in  1942  and  the 
rate  of  rental  which  they  had  to  actually  pay  to  the  De- 
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fense  Plant  Corporation  for  the  use  of  it  for  that  enter- 
prise ? 

A.     I  asked  them  as  to  the  rate  of  the  yard;  yes,  sir. 

Q.     And  what  did  they  tell  you? 

A.     10  cents  an  hour. 

Q.     10  cents  a  manhour?  A.     Yes,  sir. 

Q.  Now,  can  you  tell  us,  if  they  used  the  entire  facili- 
ties of  this  yard,  assuming  they  had  no  more  government 
contracts  and  they  used  the  entire  facilities  of  this  yard 
in  private  enterprise,  as  they  did  in  1943  in  construction 
of  ships  for  the  government, — do  you  know  how  much 
rent  [590]  that  would  have  figured  out  at  10  cents  per 
manhour  ? 

A.  I  could  do  some  figuring.  I  haven't  figured  it  out, 
sir.  If  they  were  going  to  get  into  that  type  of  extensive 
work,  one  or  the  other  side  would  have  terminated  and 
they  would  be  there  in  fee  ownership  because  it  says  in 
there,  if  they  are  not  needed  for  the  repair  of  government 
ships,  this  other  phase  comes  in. 

Q.     And,  therefore,  your  lease  goes  out,  doesn't  it? 

A.     Yes. 

Q.  Therefore,  you  didn't  have  both  the  lease  and  the 
option,  did  you? 

A.     Well,  here  is  the  thing — I  am  sorry — 

Q.  Go  right  ahead,  sir.  With  his  Honor's  permission, 
you  go  right  ahead. 

The  Court:  He  has  opened  up  the  inquiry  and  you 
may  reply  to  it. 

A.  The  basic  principle  is  this,  that  they  are  going 
to  continue  and  use  that  for  government  use,  which,  in 
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my  opinion,  would  have  happened  because  I  am  experi- 
enced in  the  Navy,  knowing  what  we  needed  and  how 
badly  we  needed  it.  So  I  figure  very  definitely  on  the 
basis  that  there  would  be  a  period  of  probably  a  year — I 
couldn't  tell  you  exactly  and  couldn't  tell  in  1944  particu- 
larly just  how  long  that  would  be,  but  I  think  that  reas- 
onable inquiries  would  have  shown  the  necessity  for  that 
kind  of  work  for  the  War  Shipping  Adminis-[591]  tra- 
tion  and  for  other  interests,  the  Army  Transport  crowd, 
who  had  no  facilities  here  at  that  time  for  repair  work — 
we  had  to  look  out  for  them — and  it  was  my  opinion  they 
would  continue  for  at  least  a  year  operating  for  the  gov- 
ernment's benefit,  and  under  those  circumstances  they 
would  have  had  this  so-called  free  rent. 

Q.  Mr.  Anewalt,  in  our  lives  the  best  way  to  judge  the 
future  is  by  the  past,  isn't  it? 

A.  It  is  an  indication  of  it  but  I  wouldn't  say  it  is 
always  the  best. 

Q.  Don't  you  think  that  it  is  better  than  to  project 
yourself  over  into  the  future?  Isn't  it  safer  to  know 
what  is  happening  than  to  try  to  determine  what  is  go- 
ing to  happen? 

A.  On  that  basis,  in  the  last  war,  and  I  am  talking 
about  the  1917  one,  what  we  were  up  against  there  when 
I  came  out  of  that  and  went  into  the  steamship  business — 
that  is  one  of  the  things  to  base  it  on  because  then  we 
needed  these  selfsame  things. 
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Q.  Both  of  us  who  were  in  that  war  know  what  hap- 
pened, don't  we?  A.     We  do. 

Q.  When  you  made  your  inquiry  in  order  to  come  be- 
fore this  jury  and  give  your  opinion  with  relation  to  the 
fair  market  value  of  this  property,  did  you  know  of  or  did 
they  [592]  give  you  or  did  you  know  of  the  existence  of 
that  instrument  which  I  have  just  handed  you? 

Mr.  John  M.  Martin:  Pardon  me.  Has  that  been  re- 
ceived in  evidence? 

Mr.  Landrum:     No,  sir. 

The  Court:     Show  it  to  counsel. 

Mr.  Landrum:     Here  is  a  copy. 

The  Court:     Is  that  in  evidence  now? 

Mr.   Landrum:     No;   it  hasn't  been  offered. 

The  Court:  Then,  it  had  better  be  marked  for  identi- 
fication. 

The  Clerk:  Plaintiff's  Exhibit  No.  4  for  identifica- 
tion. 

(The  document  referred  to  was  marked  as  Plaintiff's 
Exhibit  No.  4  for  identification.) 

Mr.  John  M.  Martin:  I  have  no  objection  to  the  letter 
being  received  in  evidence. 

Mr.  Landrum:  We  will  be  very  happy  to  have  it  go 
in,  your  Honor. 

The  Court:  It  may  be  received  and  marked  Plaintiff's 
Exhibit  No.  4.  While  it  is  fresh  in  the  minds  of  the  jury, 
you  had  better  read  it  to  them. 

Mr.  Landrum:  Yes,  your  Honor.  Ladies  and  gentle- 
men, I  now  read  to  you  Plaintiff's  Exhibit  No.  4.   [593] 
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"CONCRETE  SHIP  CONSTRUCTORS 

"National  City,  California 
"Post  Office  Box  D  Phone  Greeley  7-4163 

"December  12,  1944 

"Mr.   Byron  Howells 
"Defense  Plant  Corporation 
"316  Pacific  Mutual  Building 
"Los  Angeles,   California 

"Dear  Mr.  Howells: 

"In  furtherance  of  the  enclosed,  and  in  response 
to  your  telephone  call  of  even  date,  this  Company  has 
entered  into  Master  Repair  Contracts  with  both  the 
U.  S.  Army  and  Navy.  The  billing  rate,  as  provided 
for  by  these  contracts,  does  not  include  an  amount 
for  the  rental  of  the  facilties  as  they  are  Govern- 
ment-owned. In  accordance  with  the  enclosed,  we 
requested  permission  for  the  use  of  these  facilities  in 
this   connection   without   charge. 

"In  addition  to  this  work,  we  are  occasionally 
called  upon  to  repair  vessels  other  than  Government- 
owned.  For  the  purpose  of  payment  to  the  Govern- 
ment for  the  use  of  these  Government-owned  facili- 
ties, we  have,  in  the  past,  accrued  an  amount  of  10 
cents  per  direct  man  hour  worked.  To  date,  these 
accruals  have  amounted  to  $2,806.86.  The  determi- 
nation of  the  10  cents  per  hour  to  be  charged  was 
made  after  reviewing  direct  man  hours  consumed  in 
connection  with  the   shipbuilding  program. 

"The  yard  was  constructed  to  employ  4,000  work- 
ers. During  the  [594]  year  1943,  7,283,000  direct 
"  man  hours  were  used  in  connection  with  the  construc- 
tion of  the  concrete  vessels.     This  year  represented, 
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more  nearly  than  any  other  year,  the  normal  expected 
employment  for  the  yard  if  sufficient  business  was  at 
hand.  Facilities  cost  the  Government  approximately 
$2,750,000,  including  interest,  and  this  amount  de- 
preciated on  a  fifteen-year  basis  for  the  year  of  1943 
would  amount  to  0.025  cents  per  direct  man  hour 
worked.  With  this  in  mind,  10  cents  per  direct  man 
hour  appeared  to  be  adequate  compensation  for  the 
use  of  the  facilities  for  other  than  Government  work. 
"The  following  tabulation  sets  forth  man  hours 
and  depreciation  per  direct  man  hour,  by  years,  for 
the  years  1942,  1943  and  1944,  and  the  average  de- 
preciation for  the  three-year  period: 

"Total  Direct  Hrs.  15-Year 

1942  1,534,000  0.120 

1943  7,283,000  0.025 

1944  (Estimated)  2,742,000  0.069 
Average  0.071 
"You  will  note  that  this  average  amount  is  only  7 

cents,  well  beneath  the  10  cents  allowed. 

"In  view  of  the  foregoing,  we  request  that  permis- 
sion be  granted  to  continue  the  practice  of  accruing 
10  cents  per  direct  man  hour  worked  for  repair  work 
other  than  Government  or  Governmental  agencies, 
for  payment  to  the  Government  as  [595]  rental  of 
facilities. 

"Very  truly  yours, 
"Concrete   Ship   Constructors 
(signed)  "T.   W.    Eisenman 

"T.  W.   Eisenman, 
"Asst.   to   Managing  Partners 
"TWE/mel 
"Enclosure"    [596] 
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Q.  By  Mr.  Landrum:  Did  you  know  of  that  letter 
when  you  arrived  at  your  conclusion? 

A.  I  didn't  know  of  that  letter  but  that  would  have 
strengthened  my  opinion  as  to  the  value. 

Q.  Now,  you  have  made  the  statement  that  you  based 
your  conclusion  upon  the  fact  that  the  Navy  was  in  great 
necessity  for  the  repair  of  ships? 

A.     I  said  that  that  was  one  of  my  considerations. 

O.  And  that  whoever  had  this  shipyard  would  get 
that  work? 

A.     Yes,  sir;  if  they  should  get  that  work. 

Q.     Well,  did  they  get  it? 

A.  They  got  some  of  this  work.  I  know  that  we  tried 
to  get  the  local  yards  to  use  it  here.  And  this  rental 
would  make  the  land  worth  even  more  than  I  was  figur- 
ing it  was  worth.     They  would  make  a  profit  on  that. 

Q.  What  did  it  make  the  lease  worth,  this  lease  that 
you  are  valuing? 

A.     I  think  it  made  it  more  valuable. 

Q.  Assuming  that  they  had  used  those  facilities  in  the 
year  1945  to  the  same  extent  that  they  used  them  in  the 
year  1943,  as  disclosed  by  their  own  letter,  how  much  rent 
would  they  have  had  to  pay  the  government  of  the  United 
States  for  the  use  of  it? 

A.     Using  the  1944  figure?  [597] 

Q.     No,  sir.    He  said  1943  was  a  peak  year. 

A.  Total  direct  hours — do  you  mean  the  7,000,000 
hours? 

Q.     Yes.     Please  give  us  1943. 

Mr.  John  M.  Martin :  If  the  court  please,  I  don't  think 
the  question  is  intelligible.  I  think  it  should  be  framed 
so  that  counsel  can  understand  the  question.  • 
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Mr.  Landrum:     I  will  frame  it  again. 

Q.  Is  it  not  true  that  they  could  only  use  these  facili- 
ties rent  free  when  they  were  constructing  boats  for  the 
government?  A.     Yes,  sir. 

Q.  What  did  you  mean  when  you  said  repair  con- 
tracts ? 

A.  Repair  contracts  on  the  outside.  I  am  talking 
about  if  they  used  construction  work  for  that  purpose. 

Q.  Assuming  that  they  used  this  thing  in  1945;  that 
they  had  that  lease  and  they  were  going  to  do  the  same 
work  that  they  did  in  1943,  for  private  individuals.  How 
much  would  they  have  had  to  pay  to  the  government  of  the 
United   States  ? 

A.  Well,  I  can  figure  it  out.  Based  on  the  1943  figure 
of  7,000,000  hours,  and  I  am  using  round  figures,  the  to- 
tal direct  hours  of  seven  million  odd  hours  would  be  10 
cents  on  that  or  $700,000. 

Q.  Is  it  your  opinion  that  a  lease  for  which  they  had 
[598]  to  pay  that  could  be  sold  for  $700,000? 

A.  Yes,  sir,  because  that  paid  $1,000,000  a  year  under 
the  other  contract,  when  they  were  building  the  boats. 

Q.     The  profit  that  was  made  on  what? 

A.     Repairing   or    building. 

Q.  Do  you  mean  the  profit  they  made  out  of  the  gov- 
ernment of  the  United  States  in  this  shipyard? 

A.  I  mean  the  profit  they  made  in  the  general  opera- 
tion, like  everybody  else  makes  a  profit. 

Q.  In  arriving  at  your  conclusion  with  relation  to  the 
reasonable  and  fair  market  value  of  this  leasehold,  of 
course,  you  took  it  by  its  four  corners  and  included  within 
your  figure  the  entire  instrument?  A.     Yes,  sir. 
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Q.  What  does  paragraph  5  of  that  instrument  pro- 
vide?    Well,  that  is  wrong.     It  is  paragraph  9. 

A,     Do  you  want  me  to  read  it,  sir? 

Q.     Yes;  I  want  you  to  read  paragraph  9. 

A.  "Paragraph  9.  No  salaries  of  Lessee's  executive 
officers,  no  fees  of  its  attorneys,  no  part  of  the  expense 
incurred  in  conducting  Lessee's  offices  and  no  overhead 
expenses  of  any  kind  shall  be  included  in  the  cost  of  leas- 
ing the  Site  or  of  the  Programs,  except  that  direct  ex- 
penses of  Lessee's  Officers  or  employees  and  fees  of  at- 
torneys retained  or  employed  by  Lessee  in  connection  with 
the  Programs  may  be  so  included  to  the  extent  approved 
by  Defense  Corporation.   [599] 

Q.  In  arriving  at  your  conclusion  with  relation  to  the 
reasonable  and  fair  market  value  of  this  property,  did  you 
know  that,  notwithstanding  the  provisions  of  paragraph 
9,  the  salaries  of  the  executive  officers  of  Concrete  Ship 
Constructors  had  been  paid  out  of  the  money  that  the 
government  put  up  here? 

Mr.  John  M.  Martin :  To  which  we  object  as  assuming 
a  fact  not  in  evidence  and  contrary  to  the  evidence  thus 
far  given.  The  testimony  thus  far  by  Mr.  Tavares  was 
that  every  item  was  approved  by  government  audit,  and 
counsel  is  assuming  the  contrary  in  his  question. 

The  Court:  Oh,  no;  that  wouldn't  vitiate  the  question, 
as  to  whether  it  was  audited  or  not.     Overruled. 

Q.     By   Mr.   Landrum:     Mr.   Anewalt — 

The  Court:     Do  you  want  the  question  answered? 

Mr.  Landrum:     Yes,  sir. 

The  Witness:     May  I  hear  it  again? 

Q.  By  Mr.  Landrum:  In  arriving  at  your  conclusion 
with  relation  to  the  reasonable  and  fair  market  value  of 
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this  property,  did  you  know  that,  notwithstanding  the 
provisions  of  paragraph  9,  the  salaries  of  Tavares,  Sea- 
brook  and  other  executive  officers  of  the  Concrete  Ship 
Constructors  had  been  paid  out  of  the  money  which  the 
government  put  up  to  build  this  shipyard? 

A.  I  did  not  know  that,  sir.  And  I  would  like  to 
ex- [600]  plain  that  answer.     May  I? 

The  Court :     If  it  needs  explanation,  you  may  go  ahead. 

The  Witness:  Because  I  believe  that  only  parts  of 
their  salaries  were  included  in  there  as  approved  and  ap- 
plied under  the  contract.     He  asked  me  whether  I  knew — 

The  Court:  He  asked  you  whether  you  knew  it  had 
been  paid. 

The  Witness :     Only  part  have  been  paid. 

The  Court:  In  other  words,  your  answer  is  that  you 
now  know  that  some  portion  of  the  salaries  had  been  paid  ? 

The  Witness:  Yes,  sir;  in  accordance  with  this  de- 
scription here. 

The  Court:     Provision  9? 

The  Witness:     Yes,  sir. 

Q.     By  Mr.  Landrum:     In  accordance  with  Section  9? 

A.     Yes,  sir. 

Q.  I  understood  you  to  say  you  had  made  a  thorough 
study  of  this  instrument.  A.     Yes,  sir. 

Q,  Does  Section  9  say  they  can  pay  the  salary  of 
Tavares  ? 

A.  Yes,  sir;  "except  that  direct  expense  of  lessee's 
officers  or  employees — " 

Q.     Direct  expense  upon  salaries,  are  they? 

Mr.  Crouch:     Pardon  me;  I  think  he  ought  to  let  the 
wit- [601]   ness  finish. 
:  The  Court :     Yes ;  don't  interrupt. 
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The  Witness:  "except  that  direct  expenses  of  lessee's 
officers  or  employees  and  fees  of  attorneys  retained  or 
employed  by  lessee  in  connection  with  the  Programs  may 
be  so  included  to  the  extent  approved  by  Defense  Corpora- 
tion." Now,  when  they  have  approved  it,  as  far  as  I  was 
concerned  in  checking  those  figures,  I  would  assume  they 
were  approved  and  were  right.  I  knew  that  some  of  their 
salaries  were  in  there. 

Q.  By  Mr.  Landrum:  Did  you  construe  that  para- 
graph 9  to  mean  that  they  could  pay  the  salaries  of  Mr. 
Tavares  and  Mr.  Seabrook,  or  any  part  of  them,  out  of 
money  put  up  by  the  government? 

A.     I  would  interpret  it  that  way;  yes,  sir. 

Q.     Tell  us  why  that  is  your  interpretation. 

A.  I  am  not  a  lawyer,  Mr.  Landrum,  but,  as  a  layman, 
I  would  say  that  would  be  included. 

Q.     What  does  the  word  "except"  mean  to  a  layman? 

A.  That  it  is  restricted — wait  a  minute  until  I  get  a 
better  synonym.     It  means  withheld  or — 

Q.  Doesn't  it,  to  put  in  the  language  of  the  street, 
to  you  and  I  mean  that  you  can't  pay  any  salaries  of  the 
executive  officers  of  the  Concrete  Ship  Constructors  or 
anything  except  their  direct  expenses?    [602] 

A.     Direct;  yes,  sir. 

Q.  Now,  had  you  known  that,  notwithstanding  the  fact 
that  Exhibit  W  contained  that  provision,  they  had  paid 
salaries,  would  that  have  affected  your  opinion? 

A.  Well,  as  a  matter  of  fact,  Mr.  Landrum,  in  the 
estimates  I  made,  because  I  couldn't  get  down  to  any  fix- 
ing of  dates  for  values,  in  any  cost  estimating  I  would 
have  done,  I  would  have  taken  the  direct  costs  of  the  labor 
and  material.     I  wouldn't  have  recognized  these  service 
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costs  so-called,  but  I  would  have  taken,  what  usually 
works  in  the  field,  of  around  10  per  cent  on  the  job  for 
what  it  says  in  here  as  service  costs.  That  is  general 
overhead  expense  that  should  run  on  one  of  those  jobs, 
about  9  to  11  per  cent.  So  I  say  it  wouldn't  have  made 
any  difference  to  me  whether  they  were  in  or  out  because 
I  wasn't  using"  their  so-called  service  costs. 

Q.     It  has  been  rather  difficult,  hasn't  it,  to  figure  that? 

A.  It  has  been  a  difficult  thing  to  ascertain  because 
there  are  problems  in  it. 

Q.  Do  you  think  that  very  fact  might  enter  into  the 
mind  of  a  man  or  the  consciousness  of  a  man  who  was 
going  to  buy  that  contract  ? 

A.     Certainly,   he  would   investigate  thoroughly. 

Q.  And  he  would  find  out  it  contained  paragraph 
9?    [603]  A.     Oh,  yes. 

Q.  And  he  would  find  out  they  had  paid  salaries  con- 
trary thereto,  wouldn't  he? 

A.     If  that  would  be  the  interpretation;  yes,  sir. 

Q.  And  then  he  would  know  that  the  government  and 
the  Defense  Plant  Corporation  could  immediately  cancel 
this  contract  for  that  very  reason,  wouldn't  he? 

A.  He  probably  would  have  checked  with  the  Defense 
Plant  Corporation  to  ascertain  whether  it  could  have  been. 

Q.  Now,  do  you  think  he  would  want  to  buy  a  law- 
suit with  the  government  of  the  United  States  ? 

A.  Not  if  the  Defense  Plant  Corporation  would  tell 
them  that  was  approved  and  was  acceptable.  There  would 
be  no  lawsuit  involved. 
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Q.  What  clause  do  you  consider  to  be  the  clause  by 
virtue  of  which  the  lessee  under  here  gets  an  option? 
Which  one  is  it  that  you  talk  about  as  your  option  clause? 

A.     I  don't  quite  recall  talking  about  it  as  that,  sir. 

Q.  You  have  made  a  complete  study  of  this  instru- 
ment, have  you  not?  A,     Yes,  sir. 

Q.  There  are  options  in  here,  in  paragraph  15,  I  be- 
lieve, that  you  are  referring  to.  Paragraph  15  provides 
only  two  methods  or  means  under  which  you  could  ever 
get  an  option,  doesn't  it?  [604] 

A.     I  don't  quite  interpret  it  that  way. 

Q.  It  provides,  "Upon  the  expiration  or  termination 
of  this  lease  or  extension  thereof  pursuant  to  paragraph 
12  hereof,  or  upon  cancellation  of  this  lease  or  extension 
thereof  pursuant  to  clause  (a)  of  paragraph  14  hereof," 
he  may  have  an  option?  A.     That  is  right. 

Q.  Now,  that,  then,  takes  us  back  to  paragraph  12. 
Calling  your  attention  to  that  portion  of  paragraph  12 
which  begins,  in  the  second  paragraph  of  it,  "At  any  time 
when  substantial  use  by  lessee  of  the  site,  facilities,  and 
machinery  shall  be  no  longer  required  to  enable  lessee  to 
construct  boats  for  the  government,  Defense  Corporation 
may,  with  the  written  approval  of  the  Maritime  Commis- 
sion," it  can  be  cancelled?  A.     Yes,  sir. 

Q.  That  is  one  of  the  clauses,  is  it  not,  under  which 
they  would  have  their  option?  A.     Yes,  sir. 

Q.  The  other  one  and  the  only  other  one  is  clause  (a) 
of  paragraph  14,  under  which  they  could  get  an  option. 
Now,  let's  go  to  that.  Paragraph  (a)  14  says  that  all, 
or  substantially  all,  of  lessee's  contracts  with  the  govern- 
ment at  any  time  outstanding  for  the  construction  of  con- 
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Crete  barges  and  other  boats  shall  be  terminated  or  can- 
celled prior  to  com- [605]  pletion.    Are  you  following  me? 

A.     Yes,  sir. 

Q.  It  is  true,  is  it  not,  that  those  two  that  I  have  just 
read  to  you  are  the  only  clauses  in  this  contract  under 
which  they  could  get  an  option? 

A.     Those  are  the  two  that  are  provided. 

Q.  Now,  there  is  another  clause  and  another  ground 
upon  which  this  Exhibit  W,  Plancor  407,  could  be  can- 
celled and  terminated?  A.     Yes,  sir, 

Q.     And  that  is  clause  (b)  of  paragraph  14,  is  it  not? 

A.     Yes,  sir. 

Q.  Now,  your  construction  of  this  instrument  is  that, 
if  it  is  terminated  or  if  clause  (b)  takes  place,  they  are 
not  entitled  to  an  option,  are  they? 

A.     If  they  are  in  default  under  these  other  clauses. 

Q.  No.  Suppose  they  are  not  in  default  under  those 
others  at  all  and  suppose  the  government  seeks  to  invoke 
its  rights  under  clause  (b).  They  wouldn't  have  an  op- 
tion, would  they? 

The  Court:     Clause  (b)  refers  to  the  priority  clause? 

Mr.  Landrum:  Yes,  sir,  it  reading  this  way,  "the  gov- 
ernment shall  request  priority  for  itself  or  others  with  re- 
spect to  the  use  of  the  facilities  to  be  provided  hereunder, 
and  lessee  shall  fail  or  refuse  to  give  such  priority."  [606] 

The  Witness:  Yes,  sir;  if  they  should  fail  or  refuse 
to  give  it. 

Q.     By     Mr.     Landrum:     Now,     if     the    government 

should  request  priority  for  the  United  States  Navy  for 

the  use  of  those  facilities,  and  the  entire  facilities,  these 

people  would  have  had  to  give  it  to  them,  wouldn't  they? 

...A. ;  r  For  a  period  of  time  possibly. 
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Q.     What  period  of  time?  A.     Indeterminable. 

Q.     Forever,  it  might  be,  might  it  not? 

A.     I  wouldn't  quite  believe  that  but  it  could  be  maybe. 

Q.  Well,  if  they  did  want  to  take  this  thing  and  say, 
"We,  the  United  States  Navy  and  Maritime  Commission, 
through  the  Defense  Plant  Corporation — Mr.  Tavares, 
the  United  States  Navy  has  a  lot  of  ships  that  need  repair. 
So  we  want  to  take  this  over  for  another  branch  of  the 
government."  They  wouldn't  have  had  any  option,  would 
they? 

A.  Not  if  they  had  but  at  that  time  we  were  operat- 
ing, we  were  very  glad  to  have  any  help  we  could  get  from 
outside  people. 

Q.     You  were  in  the  Navy?  A.     Yes,  sir. 

Q.     And  you  knew  all  about  what  the  Navy  was  doing? 

A.     No,  sir. 

Q.  You  didn't  know  that,  by  virtue  of  these  two 
instru-[607]  ments  which  came  out  and  were  addressed 
to  your  Naval  District  right  here — 

A.     That  is  right;  to  Captain  Conger,  I  believe. 

Q.     Do  you  know  Captain  Conger?  A.     Yes,  sir. 

Q.     What  is  the  date  of  those  letters? 

A.  This  one  is  November  28,  1944,  and  the  second  one 
is  November  21,  1944. 

Q.  Let  me  ask  you  whether  or  not  this  buyer,  under 
the  conception  we  have  of  fair  market  value,  being  a 
buyer  who  was  willing  but  not  compelled  to  buy,  in  pos- 
session of  full  information  or  such  information  as  a  reas- 
onably prudent  buyer  would  have, — if  he  had  had  those 
two  letters  from  the  Navy  of  the  United  States,  asking 
the  Tavares  Construction  Company  what  they  proposed 
to  do,  don't  you  think  he  would  have  figured  that  the 
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Navy  was  going  to  take  it  over  and  he  may  not  have  any 
option  ? 

A.     These  letters  aren't  from  the  Navy. 

Q.     Who  are  they  addressed  to? 

A.     They  are  addressed  to  the  Navy. 

Q.     I  am  sorry.     I  have  got  the  cart  before  the  horse. 

Mr.  John  M.  Martin:  Those  are  what  exhibits,  Mr. 
Landrum  ? 

Q.  By  Mr.  Landrum :  Don't  you  think  that  the  buyer 
would  have  talked  to  Captain  Conger  after  he  saw  those 
letters?  [608]  A.     Yes,  sir. 

Q.     Do  you  think  he  would  have  paid  $500,000,  then? 

The  Court:  I  think  you  ought  to  give  counsel  the  ex- 
hibit numbers  he  asked  for. 

Mr.  Landrum:     Yes,  sir;  Plaintiff's  Exhibits  2  and  3. 

Q.  Now,  Plaintiff's  Exhibit  2  starts  off,  "With  refer- 
ence to  our  recent  telephone  conversation,  regarding  our 
disposition  of  the  option  given  us  by  the  Defense  Plant 
Corporation  for  and  in  consideration  of  the  construction 
of  the  facilities  under  Plancor  407,  please  be  advised  as 
follows,"  and  it  is  addressed  to  the  Eleventh  Naval  Dis- 
trict, San  Diego,  California,  attention.  Captain  Conger. 
Now,  if  a  buyer  had  that  letter,  do  you  think  he  wouldn't 
have  said  to  the  seller,  "Mr.  Seller,  the  Navy  is  going  to 
take  it  and  you  haven't  got  any  option"? 

A.  He  would  have  talked  to  Captain  Conger  and  I 
didn't  know  of  any  reply  that  Captain  Conger  made  as  to 
whether  they  were  going  to  take  it  or  not. 

Q.     What  is  the  date  of  those  letters? 

A.  I  think  one  was  the  21st  of  November,  1924,  and 
one  was  the  23rd  of  NdVember,  1924. 


860       Tavares  Construction  Company,  Inc.,  et  al., 

(Testimony  of  Henry  Phillip  Anewalt) 

Q.  And  what  is  the  date  under  which  you  are  testify- 
ing to  the  fair  market  value? 

A.     December  23,    1944. 

Q.  As  a  matter  of  fact,  within  about  six  weeks  of 
the  [609]  date  of  those  letters,  the  Tavares  Construction 
Company  option  and  lease  was  brought  into  this  condem- 
nation case,  wasn't  it? 

Mr.  Crouch:  I  didn't  hear  that  question.  May  I  have 
it  read? 

The  Court:     Yes,  sir. 

(Question  read  by  the  reporter.) 

Mr.  Crouch:     No  objection. 

The  Witness:     Yes. 

Mr.  Landrum:     I  guess  that  is  all. 

The  Court:     Is  that  all,  gentlemen? 

Mr.  Crouch:     No,  your  Honor. 

Redirect  Examination 

By  Mr.  Crouch: 

Q.  Your  attention  was  called,  Mr.  Anewalt,  to  the 
very  small  amount  of  private  work  which  the  shipyard 
did  in  1944— 

Mr.  Landrum:  Just  a  moment.  If  the  court  please, 
I  don't  know  where  counsel  gets  the  question.  It  is  ob- 
jected to  upon  the  ground  it  is  absolutely  contrary  to  the 
evidence  in  this  case  under  that  exhibit. 

The  Court:  I  am  not  going  to  say  whether  it  is  small 
or  great,  but  it  is  characterizing  testimony  which  has  not 
been  given  on  the  witness  stand.  And  it  is  a  leading  ques- 
tion. I  think  you  should  leave  out  these  adjective  terms 
which  place  emphasis  on  testimony  of  witnesses,  which  is 
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not  in  the  record.  If  you  want  to  testify,  you  had  better 
take  the  stand.     Proceed.   [610] 

Q.  By  Mr.  Crouch:  Your  attention,  Mr.  Anewalt, 
was  called  to  the  amount  of  work  which  the  shipyard  did 
for  private  individuals.     I  think  it  was  1944. 

A.     Either  1942,  '3  or  '4. 

Q.  Can  you  imagine  any  reason  why  that  amount  was 
not  larger  than  it  was — 

Mr.  Landrum:     That  is  objected  to — 

Q.     By  Mr.  Crouch:     — during  those  years?  [611] 

Mr.  Landrum:  That  is  objected  to,  if  the  court  please, 
first,  upon  the  ground  and  for  the  reason  that  it  is  con- 
trary to  the  actual  evidence  in  this  case.  I  would  like  to 
call  the  court's  attention  to  that  exhibit  which  shows  what 
the  situation  was. 

The  Court:  I  think  probably  counsel  has  his  years  a 
little  confused,  that  is  all.  Read  the  question,  Mr.  Re- 
porter, 

(The  question  was  read.) 

The  Court:  I  do  not  understand  the  question.  Sus- 
tained. 

Mr.  Landrum:     Did  your  Honor  sustain  the  objection? 

The  Court:     I  do  not  understand  the  question. 

Mr.  Landrum:     I  am  going  to  object  to  the  question. 

The  Court:  I  have  sustained  the  objection  to  it.  I 
can't  understand  the  inquiry. 

Q.  By  Mr.  Crouch:  Your  attention  was  called,  Mr. 
Anewalt,  to  a  letter  which  is  in  evidence  as  Plaintiff's 
Exhibit  No.  4,  which  is  dated  December  12,  1944,  the  let- 
ter being  one  written  by  the  Concrete  Ship  Constructors 
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to  the  Defense  Plant  Corporation,  in  which  the  statement 

is  made  as  follows: 

"In  addition  to  this  work,  we  are  occasionally 
called  upon  to  repair  vessels  other  than  government- 
owned.  For  the  purpose  of  payment  to  the  govern- 
ment for  the  use  of  these  government-owned  [612] 
facilities,  we  have,  in  the  past,  accrued  an  amount 
of  10  cents  per  direct  man-hour  worked.  To  date 
these  accruals  have  amounted  to  $2,806.86." 

Can  you  give  any  explanation  of  why  during  those 
years  this  ship  plant  did  such  a  small  amount  of  non- 
government work? 

A.  Well,  unless  I  knew  the  gross  amount  of  man- 
hours  in  ratio,  Mr.  Crouch,  I  would  have  a  difficult  time 
to  establish  any  ratio  there. 

Q.  As  a  matter  of  fact,  during  those  years  this  na- 
tion was  at  war,  was  it  not?  A.     That's  right. 

Q.  Practically  every  large  industry  in  the  country 
that  had  facilities  which  could  manufacture  materials  of 
war  was  prohibited  from  doing  anything  except  making 
munitions  of  war;  isn't  that  true? 

Mr.  Landrum:  If  the  court  please,  that  is  objected 
to  as  contrary  to  the  evidence,  contrary  to  their  own  evi- 
dence in  this  case,  and  argumentative. 

The  Court:  I  do  not  think  it  is  contrary  to  any  evi- 
dence. It  contains  assumptions  which  I  think  are  com- 
mon knowledge.  I  don't  know  whether  that  is  something 
the  witness  took  into  consideration  in  giving  his  estimate 
of  the  market  value  of  the  leasehold  that  was  acquired  by 
the  government.   [613] 
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Mr.  Crouch:  I  think  that  will  answer  the  question 
without  the  witness  making  any  answer. 

Q.  By  Mr.  Crouch:  Now,  Mr.  Anewalt,  you  have 
considerable  familiarity  with  various  kinds  of  leases,  do 
you   not?  A.     Yes,   sir. 

Q.  This  lease  you  said  was  unique.  One  of  these 
unique  features  of  it  is,  is  it  not,  that  after  the  govern- 
ment had  been  repaid  the  cost  of  these  facilities,  there- 
after the  lessee  had  free  rent?  Isn't  that  rather  an  un- 
usual clause  to  be  contained  in  a  lease? 

Mr.  Landrum:  That  is  objected  to,  first,  upon  the 
ground  and  for  the  reason  it  is  not  proper  redirect;  sec- 
ond, that  it  is  repetition;  third,  that  it  is  assuming  as  a 
fact  something  which  is  not  true  as  a  matter  of  law  in 
the  construction  of  that  contract. 

The  Court:  I  think  that  is  repetition.  You  explored 
that  pretty  thoroughly.  In  your  examination  in  chief  in 
extenso  you  went  into  the  reasons  for  his  giving  his  val- 
uation of  $500,000  as  the  market  value  of  the  leasehold. 
I  think  he  mentioned  that  specific  feature.  The  objection 
is  sustained  on  the  ground  it  is  repetition. 

Q.  By  Mr.  Crouch:  You  were  questioned  by  coun- 
sel for  the  government  on  cross  examination.  You 
brought  out  that  during  the  period  of  approximately  three 
years  the  Tavares  [614]  Construction  Company  paid  to 
the  government  of  the  United  States  rent  for  this  plant 
and  facilities  in  the  approximate  amount  of  $2,775,000 
over  a  period  of  approximately  three  years,  and  you  were 
asked  by  counsel  to  divide  that  amount  by  three  in  order 
to  get  the  yearly  rate  of  rental,  which  would  be  approxi- 
mately $900,000  a  year.  As  a  real  estate  expert  familiar 
with  the  ordinary  run  of  leases,  and  where  you  have  a 
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lease  which  provides  that  when  the  lessor  has  gotten  back 
the  entire  cost  of  what  he  rents,  that  thereafter  the  lessee 
has  the  free  use  of  it,  what  do  you  conclude,  if  anything? 

A.     It  would  be  an  advantageous  lease  for  the  lessee. 

Q.  Don't  you  conclude  also  that  the  lessor  was  trying 
to  get  his  money  back  as  quickly  as  possible  for  the  entire 
cost  of  the  thing  leased,  and  that  because  of  the  provis- 
ion that  after  he  had  gotten  the  entire  cost  of  the  thing 
back,  that  the  lessee  would  have  the  free  use  of  it  from 
that  time  on,  that  maybe  the  rent  was  high? 

A.  Well,  under  those  conditions  that  you  give  me,  it 
would  be  a  logical  conclusion. 

Q.  Now,  then  if  you  had  a  lease  that  ran  from  1941 
until  1949,  a  period  of  eight  years,  and  the  lease  provid- 
ed that  the  total  cost  of  the  rental  for  the  eight-year  peri- 
od was  $2,775,000,  and  provided  that  when  the  lessor  got 
back  the  entire  cost  of  the  property  leased,  thereafter  the 
lessee  [615]  should  have  free  rent,  don't  you  think  it 
would  be  more  fair  to  divide  that  $2,775,000  by  8  instead 
of  3,  to  get  the  yearly  rate  throughout  the  term? 

Mr.  Landrum :  If  the  court  please,  I  don't  like  to  in- 
terrupt, but  I  certainly  object  to  the  question  as  leading 
and  argumentative. 

The  Court:  Yes,  it  is  argument.  It  is  something  that 
counsel  can  go  into  at  the  conclusion  of  the  case  and  ask 
the  jury  whether  that  is  not  a  fair  statement,  but  I  be- 
lieve we  had  better  confine  ourselves  to  testimony  and  not 
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to  argument.     The  objection  is  sustained.     We  haven't 

heard  the  other  side  of  it  yet. 

Q.  By  Mr.  Crouch:  Now,  Mr.  Anewalt,  there  was 
one  letter  that  counsel  for  the  government  called  your  at- 
tention to  on  cross  examination,  which  you  said  confirmed 
your  estimate  of  value.  Counsel  did  not  ask  you  why,  and 
I  will  ask  you  what  letter  and  what  there  is  in  it  that  you 
had  in  mind  when  you  made  that  statement. 

A.  Well,  in  establishing  the  capacities  to  pay,  there 
are  two  things  that  are  involved  in  rents.  One  of  them  is 
the  rental  value  on  a  competitive  basis,  and  another  is  the 
capacity  to  pay.  For  instance,  in  percentage  leases  the 
capacity  of  the  people  to  pay  might  be  considered  to  be 
greater  in  extent  to  what  competitive  rental  or  so-called 
flat  rental  might  be,  and  if  a  going  plant  or  concern  can 
and  [616]  does  pay  a  high  rental,  as  I  would  say  that 
that  might  reflect,  that  it  would  establish  a  high  rental 
rate  and  would  establish,  in  my  mind,  a  future  and  higher 
use  value  and  rental  value  of  the  property  if  owned  in  fee. 

The  Court:  Mr.  Crouch,  I  think  if  there  is  going  to 
be  more  of  the  redirect,  we  will  take  our  recess  now,  and 
you  can  conclude  after  the  recess. 

Ladies  and  gentlemen,  we  will  take  a  recess  for  a  few 
minutes.      Remember    the    admonition. 

(A  short  recess  was  taken.) 

The  Court :  All  present.  Proceed,  Mr.  Crouch,  and 
I  hope  that  we  can  make  a  little  better  time  from  now  on 
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than  we  have  so  far  this  morning.     I  believe  we  have 

been  a  little  dilatory  here. 

Mr.  Crouch:     That  is  all,  Mr.  Anewalt.     Thank  you. 

Mr.  Landrum:  Just  one  question,  if  your  Honor 
please,  if  I  may. 

Redirect  Examination 
By  Mr.  Landrum: 

Q.  Mr.  Anewalt,  counsel  has  asked  you  questions  with 
relation  to  the  increase  or  decrease  in  the  actual  use  of 
the  facilities  of  this  yard,  according  to  the  years  set  forth 
in  this  exhibit.  Will  you  tell  the  court  and  jury  whether 
or  not  those  facilities  were  used  more  in  1944  than  they 
were  in  1943,  or  less?  [617] 

A.  It  shows  in  1943  7,000,000  man-hours.  I  haven't 
read  all  the  letter  through,  but  this  is  the  digest.  And  it 
shows  in  1944  2,742,000  man-hours. 

Q.  State  whether  or  not  that  doesn't  indicate  that 
almost  two-thirds  of  the  possible  use  of  that  yard  was  not 
being  used  in  1944. 

A.  I  couldn't  say,  sir,  unless  I  knew  about  the  gross 
man-hours  all  the  way  through  what  ratio  this  is. 

Q.  I  know,  but  the  man-hours  shown  there  for  1944 
are  2,000,000  something?  A.     Yes,  sir. 

Q.  And  the  man-hours  shown  for  1943  are  7,000,000 
something?  A.     Yes,  sir. 

Mr.  Landrum :     That  is  all,  your  Honor,  that  I  have. 

(Witness  excused.) 
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ROY  F.  BLEIFUSS, 

called  as  a  witness  by  and  on  behalf  of  the  Defendant 
Concrete  Ship  Constructors,  having  been  first  duly  sworn, 
was  examined  and  testified  as  follows: 

Direct  Examination 

The  Clerk:     Will  you  state  your  name,  please? 
The  Witness:     Roy  F.  Bleifuss. 
The  Clerk:     Will  you  spell  that? 
Tie  Witness:     B-1-e-i-f-u-s-s.    [618] 

By  Mr.  Crouch: 

Q.     Where  do  you  reside,  Mr.  Bleifuss? 

A.     San   Diego. 

Q.     How  long  have  you  lived  in  San  Diego? 

A.     It  will  be  40  years  in  June. 

Q.     What  is  your  occupation  or  profession? 

A.  Real  estate,  insurance,  loans,  and  property  manage- 
ment. 

Q.  How  many  years  have  you  pursued  that  profes- 
sion ? 

A.  I  will  have  been  in  the  business  39  years  next 
September. 

Q.     Where?  A.     All  in  San  Diego. 

Q.  Have  you  been  connected  with  any  other  organiza- 
tions? A.     In  the  real  estate  business? 

Q.  Have  you  been  connected  with  any  other  person, 
firm  or  corporation  in  the  conduct  of  your  business 
throughout  that  period?  A.     Yes,  sir. 

Q.     Who? 

A.  I  started  working  in  September,  1914,  with  the 
Park,  Grable  Investment  Company. 
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Q.  Pick  it  up  from  there  without  questioning,  and  tell 
your  experience. 

A.  I  worked  for  that  company  until  1919  when  we 
formed  [619]  the  firm  of  Grable,  Francisco  &  Bleifuss. 
I  continued  with  them  until  1932,  at  which  time  I  went 
in  business  for  myself. 

Q.  What  is  the  general  character  of  the  real  estate 
business  conducted  by  you? 

A.  From  1919  to  1932  we  did  a  general  real  estate 
business,   but   specialized   in   subdivisions. 

Q.  Have  you  ever  had  any  experience  as  an  appraiser, 
and,   if  so,  what? 

A.  I  am  constantly  appraising  properties  for  loans. 
I  have  been  called  upon  to  make  appraisals  in  court  at 
different  times.  The  biggest  appraisal  which  I  did  was 
the  appraising  of  the  Theosophical  Institute  on  Point 
Loma.  We  are  constantly  appraising  properties  for  sale, 
listings,  loans,  and  so  forth. 

Mr.  Crouch:  Counsel,  will  you  admit  his  general 
qualifications,  to  save  time? 

Mr.  Landrum:     I  will  be  very  happy  to,  your  Honor. 

Mr.  Crouch :     Thank  you. 

Q.  By  Mr.  Crouch:  You  were  employed  by  the 
Tavares  Construction  Company  along  in  October  of  this 
last  year?  A.     Yes,  sir. 

Q.     For  what  purpose? 

A.  For  appraising  the  value  of  the  leasehold  of  the 
Tavares  Construction  Company.    [620] 

Q.     What  did  you  do  in  that  regard? 

A.  I  went  over  the  property,  the  site,  from  one  corner 
to  the  other,  examined  the  records  of  the  company,  the 
cost  statements  they  had  furnished  us,  and  made  a  general 
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preparation   and   study   of   the    whole   setup,   the   leases, 
agreements,  and  so  forth. 

Q,  From  that  investigation,  without  going  into  great- 
er detail,  did  you  arrive  at  an  opinion  as  to  the  fair  and 
reasonable  market  value  of  the  leasehold  estate  of  the 
Tavares  Construction  Company,  Inc.,  in  the  properties  be- 
ing condemned  in  this  action,  as  such  value,  in  your  opin- 
ion, was  on  the  23rd  day  of  December,  1944? 

A.     I  did. 

Q.     What  was  your  opinion  as  to  the  amount? 
Mr.  Landrum:     If  the  court  please,  may  I  have  the  same 
general  objection  to  that  question  as   I  have  heretofore 
had? 

The  Court:  It  may  be  so  understood  and  that  the 
same  ruling  is  made.     Overruled. 

The  Witness:     $573,000. 

Q.     By  Mr.   Crouch:     Five  hundred  and  what? 

A.     And  seventy-three  thousand  dollars. 

Q.  Now,  will  you  tell  the  jury  the  reasons  that  caused 
you  to  reach  that  opinion? 

A.  I  estimated  that  that  would  be  the  amount  that  a 
willing  buyer  would  pay  to  a  willing  seller  in  money,  after 
[621]  taking  in  all  the  considerations,  and  within  a  reason- 
able length  of  time.  If  I  were  buying  the  property  as  of 
that  date,  I  would  take  into  consideration,  first,  the  loca- 
tion of  the  site  as  regards  the  nation  as  a  whole.  I  would 
take  into  consideration  the  tremendous  swing  of  popula- 
tion from  the  East  to  the  West  Coast.  In  that  connection 
I  read  an  article  in  the  Saturday  Evening — 

Mr.  Landrum:  Just  a  minute.  If  the  court  please,  I 
don't  believe  some  article  he  may  have  read  in  some  news- 
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paper,  or  something,  is  admissible  as  going  to  his  special 
qualifications  to  determine  the  value  of  this  property. 

The  Court:  No,  I  think  not.  We  might  get  into  an 
exploration  then  as  to  the  basis  of  that  article,  which 
would  extend  this  trial  inordinately.  I  think  the  court 
has  a  right  to  consider  and  to  take  judicial  knowledge  of 
the  history  of  the  times,  that  there  has  been  an  inordinate 
exodus  of  people  from  the  East  to  the  West  Coast  and 
that  this  region  here  has  been  the  recipient  of  the  great- 
est number  of  people,  I  think  that  goes  without  saying, 
and  we  will  not  have  to  have  much  evidence  on  that.  I 
think  that  is  a  factor  that  the  jury  would  have  a  right  to 
consider  when  it  comes  to  make  up  its  verdict  as  to  just 
compensation.  So  we  will  have  to  eliminate  any  of  these 
articles  that  the  witness  has  read. 

The  Witness:  I  would  take  into  consideration  the 
lease  [622]  agreement,  and  all  the  advantages  that  that 
oifers  to  the  purchaser,  including  the  right  to  purchase 
at  a  depreciated  value,  as  set  up  in  the  formula,  and  the 
negotiation  rights  that  the  buyer  would  have  during  the 
option  period,  the  value  of  the  free  rental  clause  in  the 
lease,  the  right  to  meet  in  the  90  days  following  the  op- 
tion period  the  best  offer  at  an  equal  figure  which  had 
been  submitted  by  any  other  purchaser  with  the  privilege 
of  taking  30  days  to  consider  such  ofifer. 

I  would  take  into  consideration  the  benefits  of  acquir- 
ing the  fee  title  to  the  property  and  its  unrestricted  use. 
I  would  consider  the  shipyard  as  of  1944,  December  23rd, 
as  a  shipyard  that  was  efficient,  as  had  been  proved  by 
the  fact  that  it  had  turned  out  47  boats  for  the  govern- 
ment with  two  at  that  time  under  construction.  I  would 
consider  what  it  would  have  cost  to  replace  the  facilities, 
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and  in  taking  that  into  consideration  I  would  have  ques- 
tioned whether  I  would  have  been  able  to  obtain  those 
facilities  at  that  time. 

I  think  we  can  assume  that  the  government  would  have 
given  them  the  necessary  priorities,  which  would  have 
helped  a  great  deal,  but  after  they  had  bought  the  facili- 
ties, how  long  would  it  take  to  get  them  here?  Freight 
was  tied  up.  Ship  bottoms  were  being  used  for  other  pur- 
poses. Then  I  would  have  considered  whether  or  not  I 
would  have  been  able  to  obtain  the  labor  at  that  time  to 
put  these  facilities  up.  [623]  We  all  know  that  labor  was 
very  short.  We  all  know  that  some  of  us  even  had  to 
cut  our  own  lawns,  for  if  we  hired  a  man  we  would  have 
to  pay  him  $1.00  an  hour,  and  he  would  work  three  hours. 
I  would  have  considered  all  of  these  things,  and  I  would 
have  estimated  that  at  that  time  the  value  of  this  lease 
agreement  was  worth  that  sum  of  money. 

Mr.  Crouch:     Take  the  witness. 

Cross  Examination 

By  Mr.  Landrum: 

Q.  Mr.  Bleifuss,  when  did  you  first  begin  your  studies 
in  order  that  you  might  come  before  us  and  give  us  your 
opinion  with  relation  to  the  fair  market  value  of  the 
Exhibit  W  which  is  in  this  case? 

A.  I  was  employed  in  October  and  got  down  actively 
to  work  at  it,  I  would  say,  about  three  weeks  ago. 

Q.  When  did  you  first  receive  a  copy,  or,  when  did 
you  first  begin  your  studies  of  this  contract  between  the 
Defense  Plant  Corporation  of  the  United  States  and 
Tavares   Construction   Company  ? 

A.     About  three  weeks  ago.    . 
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Q.     You  made  a  very  thorough  study  of  it? 
A.     Yes,   I  did. 

Q.     And  used  that  in  connection  with  your  work  to 
come  in  and  tell  us  what  you  thought? 
A.     Yes,  sir.    [624] 

Q.  All  right.  Now,  of  course,  after  you  had  re- 
ceived your  copy  of  that  contract,  you  went  upon  the 
ground  and  examined  it?  A.     Yes,  sir. 

Q.  When  did  you  first  go  actually,  physically  upon 
these  premises  to  examine  it? 

A.  Oh,  I  would  say  about  the  second  or  third  day 
after  I  received  the  contract. 

Q.  All  right.  Now,  could  you  give  us  just  about  a 
date  for  that? 

A.     About  the  second  day  of  February. 

Q.     The  second  day  of  February,  1947? 

A.     That  is  right. 

Q.  Who  was  in  occupancy  of  these  premises  when 
you  went  there  for  the  first  time  to  visualize  them,  so 
you  could  see  what  they  were? 

Mr.  John  M.  Martin:  Objected  to  as  immaterial  and 
not  in  issue  in  this  case. 

The  Court:     Overruled. 

The  Witness :  The  Navy  were  in  possession  of  practi- 
cally all  of  the  property,  although  the  Tavares  Construc- 
tion Company  were  retaining  some  buildings  there  for 
their  own  use. 

Q.  By  Mr.  Landrum:  Yes,  sir.  From  that  actual 
visualization  of  this  shipyard,  you  were  able  to  tell  us  what, 
in  your  opinion,  as  a  bonus  would  be  paid  for  Exhibit 
W?  [625]  A.     No,  sir. 
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Q.  As  a  matter  of  fact,  there  wasn't  any  of  this  there 
for  you  to  see,  was  there? 

A.     There  was  a  part  of  it. 

Q.     Very  Httle?     That  is  true,  isn't  it? 

A.  The  four  docks  were  there,  and  some  of  the  build- 
ings, some  of  the  tracks,  the  electric  conduits. 

Q.  As  a  matter  of  fact,  this  shipyard  had  been  prac- 
tically dismantled  before  you  ever  saw  it;  isn't  that  cor- 
rect? 

A.  Most  of  the  buildings  had  been  dismantled  and  the 
part  of  the  warehouse  that  was  near  the  old  pier. 

Q.     Yes.     Were  these  wet  docks  there  then, — 

A.     Yes,  sir. 

Q.  — all  of  them.  Would  you  tell  us  just  exactly 
what  was  there,  when  you  went  there,  out  of  this,  if  you 
can? 

A.     You  mean  to  step  up  to  that  (indicating  model)  ? 

Q.  No,  just  tell  us.  I  don't  want  to  take  much  time 
on  it. 

A.  Well,  the  wet  docks  were  there.  There  were  some 
buildings  that  were  used  by  the  Tavares  Construction 
Company.  There  were  the  racks  there  for  storing  their 
reinforcing  steel,  and  other  miscellaneous  facilities  were 
there. 

Q.  In  arriving  at  your  conclusion  with  relation  to  the 
fair  market  value  of  these  premises,  in  order  that  you 
might  [626]  deduct  what  it  would  cost  Tavares  and  what 
he  could  get  for  it,  did  you  consult  with  Anewalt  and  the 
other  gentlemen  who  have  been  here? 

A.     Did  I  talk  the  matter  over  with  them? 

Q.     Yes.  A.     Yes,  sir. 
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Q.  Did  they  tell  you  what  was  there,  or  did  you  ascer- 
tain it  for  yourself? 

A.     I  ascertained  it  for  myself. 

Q.     Did  you  ever  see  it? 

A.     No,  sir.     I  saw  photographs. 

Q.  Is  it  proper  appraisal  practice  to  evaluate  a  ship- 
yard from  a  photograph  of  it?  A.     I  think  so. 

Q.  All  right.  Now,  do  you  know  from  the  reading 
of  Exhibit  W,  which  we  sometimes  refer  to  as  Plancor 
407,  what  it  was  that  Tavares  Construction  Company 
actually  started  out  upon  this  venture  with? 

A.     Will  you  repeat  that  question? 

Q.  Do  you  know  from  your  understanding  and  read- 
ing of  Exhibit  W,  which  we  know  in  this  case  as  Plancor 
407,  what  it  was  that  the  Tavares  Construction  Company 
actually  started  out  with  here?  A.     Yes,  sir. 

Mr.  Crouch:  That  is  objected  to  as  not  proper  cross 
[627]    examination,   irrelevant   and   immaterial. 

The  Court:     Overruled. 

Q.     By  Mr.  Landrum:     What  was  it? 

A.  It  was  tidelands  that  had  been  filled.  There  was 
a  mole  out  there  with  a — 

Q.  Now,  just  a  moment.  I  am  sure  that  you  misun- 
derstood my  question.  The  question  that  I  put  to  you 
was:  What  was  it  that  Tavares  Construction  Company 
actually  had  when  they  entered  into  this  agreement,  Plan- 
cor 407,  Exhibit  W,  with  the  government  of  the  United 
States  ? 

Mr.  Crouch :  I  renew  the  objection,  for  the  same 
reasons. 

The  Court:  What  they  had?  You  mean  what  they 
had  with  respect  to  this  project? 
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Mr.  Landrum:  Yes,  sir,  and  it  is  in  this  Exhibit  W. 
He  says  he  has  studied  it. 

The  Court:  I  want  to  know  what  you  mean.  It 
doesn't  make  any  difference  what  the  Tavares  Construc- 
tion Company  had  outside  of  this  project. 

Mr.  Landrum:     No,  sir,  within  the  project. 

The  Court:     You  did  not  say  that. 

Mr.  Crouch:  With  the  question  so  amended,  I  with- 
draw the  objection. 

Mr.  Landrum:     That  is  what  I  meant. 

Q.  By  Mr.  Landrum:  What  was  it  that  the  Tavares 
Construction  Company  actually  started  out  with  in  the 
[628]  establishment  of  this  project? 

A.     Shall  I  answer? 

The  Court:     Yes. 

The  Witness:  They  had  a  lease  from  the  City  of  Na- 
tional City. 

Q.  By  Mr.  Landrum:  Did  they  get  it  from  the  City 
of  National  City? 

A.     They  got  it  from  the  Allied  Engineers,  I  believe. 

Q.  That  is  right.  Now,  how  many  acres  did  they 
have  under  that  lease?  A.     18  acres. 

Q.  Will  you  be  good  enough  to  examine  the  instru- 
ment with  me.     You  studied  it  carefully? 

A.     Yes,  sir. 

Q.  Will  you  go  with  me  to  the  first  page  of  this  one 
I  have,  to  the  third  "Whereas"  and  tell  this  jury  how 
many  acres  were  within  that  lease,  according  to  the  terms 
of  the  agreement  upon  which  you  base  your  valuation? 

A.     This   gives   approximately   6  acres. 

Q.     That  is  correct,  is  it  not  ?  A.     Yes,  sir. 
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Q.     The  contract  says  6  acres  and  not  18? 

A.     Approximately   6. 

Q.     Where  was  the  6  acres? 

A.     The  6  acres  was  a  part  of  the  18.  [629] 

Q.     Where  was  the  18? 

A.     The  18  acres  was  a  part  of  the  tidelands. 

Q.  What  part  of  the  tidelands,  parcel  1,  parcel  7,  par- 
cel 9,  parcel  A,  or  what?  A.     Parcel  1. 

Q.  All  right,  sir,  parcel  1.  Now,  did  that  lease  of 
the  6  acres  in  parcel  1  continue,  or  did  they  enter  into 
some  other  arrangement  by  virtue  of  which  they  acquired 
other  leases? 

A.  Other  leases  were  added  to  from  time  to  time  by 
the  government. 

Q.     By  the  government?  A.     Yes,  sir. 

Q.  So  it  is  your  testimony,  as  I  understand  it,  that 
Tavares  Construction  Company  had  a  lease  of  approxi- 
mately 6  acres  in  parcel  1,  and  thereafter  other  leases 
were  entered  into  by  the  government  to  acquire  additional 
parcels  for  this  project?  A.     Yes,  sir. 

Q.  Did  you  get  that  from  your  study  of  the  exhibit  or 
from  the  study  of  the  records  in  your  Recorder's  Office, 
or  where? 

A.     I  got  that  from  the  study  of  the  leases. 

Q.  Do  you  have  a  lease  from  the  City  of  National 
City  running  to  the  Defense  Plant  Corporation,  dated 
February  1,   [630]    1942? 

A.     From  the  City  of  National  City? 
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Q.     Yes.  A.     No,  sir.  [631] 

Q.     By  Mr.  Landrum:     Yes,   sir. 

A.     No;  I  don't  have  it. 

Q.  As  a  matter  of  fact,  those  leases  were  taken  by 
Tavares  and  assigned  to  the  government,  wern't  they? 

A.     That  is  right. 

Q.  Now,  is  it  proper  appraisal  practice  and  did  you 
in  arriving  at  your  conclusion  with  relation  to  the  fair 
market  value  of  this  leasehold  interest  just  take  a  lump 
sum  or  did  you  start  out  and  figure  the  different  items 
entering  into  your  final  conclusion? 

A.  I  took  different  items  into  consideration  in  arriv- 
ing at  my  lump  sum. 

Q.  You  had  to  put  down  a  figure  for  each  item,  did 
you  not? 

A.     I  considered  each  item.    I  didn't  put  down  a  figure. 

Q.     Didn't  you  put  down  a  figure? 

A.     I  considered  that  in  my  lump  sum. 

Q.  In  order  to  consider  it,  didn't  you  put  down  a 
figure  for  it? 

A.  I  put  down  their  approximate  relationship  as  to 
the  value  of  the  whole. 

Q.  By  that  do  you  mean  that  you  did  put  down  a 
figure? 

A.  I  didn't  appraise  each  favorable  feature  of  the 
lease  agreement  but  I  made  an  appraisal  of  the  composite 
as  a  whole.  [632] 
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Q.  Let  me  ask  you  this.  Maybe  you  will  get  it 
straight.  Did  you  or  did  you  not  in  your  studies  of  this 
matter  break  it  down  into  its  component  parts  and  give 
a  valuation  to  each  of  those  parts? 

A.     I  considered  the  value  of  each  of  the  parts. 

Q.     Is  your  answer  yes,  sir? 

A.  I  considered  the  value  of  each  of  the  parts  to  the 
whole. 

Q.  What  did  you  consider  as  the  value  of  the  land 
exclusive  of  the  facilities? 

Mr.  Crouch:     At  what  time? 

Mr.  Landrum:     On  December  23,  1944. 

The  Witness:  I  don't  know  as  I  have  any  figures.  I 
considered  the  value  of  the  land  as  a  part  of  the  whole 
price. 

Q.  By  Mr.  Landrum :  You  are  familiar  with  Exhibit 
W,  are  you  not? 

A.     Exhibit  W  is  which  one,  please? 

Q.  That  is  the  contract  that  brings  us  into  this  court 
room,  Plancor  407.  A.     Yes,  sir. 

Q.  That  exhibit  provides  that  the  amount  which  Mr. 
Tavares  should  pay  for  his  option  would  be,  first,  the 
amount  of  money  which  the  government  of  the  United 
States  would  have  to  pay  for  the  land,  does  it  not?  [633] 

A.     Yes,  sir. 

Q.  How  much  did  you  consider  that  the  government 
of  the  United  States  would  have  to  pay  for  the  land? 

A.  I  wouldn't  have  any  idea  as  to  how  much  they 
would  have  to  p^y  for  it. 
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Q.  Then,  how  did  you  get  an  idea  on  something  you 
didn't  know  about? 

A.  I  merely  accepted  the  land  as  of  December  23,  1944, 
what  they  would  have  paid  for  the  land. 

Q.  Will  you  go  with  me  to  amendatory  No.  5  of  that 
contract  and  I  want  you  to  tell  me  if  that  doesn't  provide 
that,  if  he  exercises  this  option,  he  must  include  within 
the  price  that  he  is  to  pay  the  cost  of  this  site  to  the  gov- 
ernment? A.     Yes,  sir;  that  is  right. 

Q.  Now,  if  you  could  not  know  the  cost  of  this  site, 
how  could  you  figure  the  fair  market  value  of  the  whole? 

A.  The  cost  of  the  site  under  the  condemnation  pro- 
ceedings as  of  1942,  under  the  acquisition  program  as  of 
1942,  would  not  have  any  bearing  on  my  valuation  of  the 
land  as  of  December  23,  1944.  They  are  two  different 
dates. 

Q.  Yes,  sir,  but  I  again  ask  you  isn't  it  true  that,  if 
Mr.  Tavares  had  exercised  this  option,  that,  by  the  very 
terms  of  the  option  itself,  he  would  have  had  to  pay  the 
cost  of  this  land  to  the  government?  [634] 

A.     Yes,  sir. 

Q.  In  arriving  at  your  conclusion  with  relation  to  this 
market  value  and  the  cost  of  the  land  to  the  government, 
did  you  consider  the  fact  that  they  would  have  to  acquire 
it  by  condemnation?  A.     Yes,  sir. 

Q.  And  that  you  and  these  other  gentlemen  who  have 
appeared  here  would  testify  to?  A.     Yes,  sir. 

Mr.  Landrum:     That  is  all. 

Mr.  Crouch :     That  is  all.     I  will  call  Mr.  Mueller. 
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EDWIN  A.  MUELLER, 
recalled  as  a  witness  by  and  on  behalf  of  the  defendants 
Tavares  Construction  Company,  et  al.,  having  been  pre- 
viously duly  sworn,   resumed   the   stand   and   testified   as 
follows : 

Direct  Examination 

The  Court :  You  have  been  sworn  in  this  case  already, 
have  you  not? 

The  Witness :     Yes,  sir ;  I  have,  your  Honor. 

Mr.  Crouch :  Will  you  stipulate  to  Mr.  Mueller's  gen- 
eral qualifications,  Mr.  Landrum? 

Mr.  Landrum:     I  am  very  happy  to,  your  Honor. 

The  Court:     So  understand,  ladies  and  gentlemen. 

Mr.  Crouch :  Will  you  stipulate  that,  if  he  were  asked 
the  same  questions  as  a  witness  for  the  Tavares  Construc- 
tion [635]  Company,  Inc.,  that  he  was  asked  when  he 
was  on  the  stand  for  the  City  of  National  City,  he  would 
give  the  same  answers? 

Mr.  Landrum:  I  will  be  glad  to  so  stipulate,  your 
Honor. 

Mr.  Crouch :     Thank  you. 

The  Court:     So  understand. 

Q.  By  Mr.  Crouch :  Mr.  Mueller,  without  going  into 
detail  or  into  a  lengthy  narration  of  everything  that  you 
did,  is  it  true  that  you  were  asked  by  me,  in  behalf  of  the 
Tavares  Construction  Company,  Inc.,  to  prepare  yourself 
to  be  able  to  form  an  opinion  as  to  the  fair  and  reason- 
able market  value  of  the  leasehold  estate  of  the  Tavares 
Construction  Company,  Inc.,  on  the  23rd  of  December, 
1944,  and  did  you  make  such  an  investigation  and  prepara- 
tion and  reach  an  opinion?  A.     Yes. 

Q.  Will  you  tell  the  jury  what,  in  your  opinion,  that 
value  was  on  that  date? 
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Mr.  Landrum:  May  I  have  the  same  general  objection 
that  I  have  heretofore  had  with  relation  to  that  question, 
your  Honor? 

The  Court:  It  is  so  understood.  You  are  not  question- 
ing the  fact  that  the  witness  hasn't  been  asked  if  he  knows 
and  has  in  mind  the  definition  of  fair  market  value? 

Mr.  Landrum:     No,  your  Honor.  [6Z6^^ 

The  Court:  With  that  understanding,  the  objection  is 
overruled. 

The  Witness:  The  question  is  not  quite  clear,  Mr. 
Crouch. 

(Question  read  by  reporter.) 

The  Witness :  I  have  an  opinion  of  the  fair  market 
value  of  a  certain  lease,  coupled  with  an  option,  as  between 
the  Tavares  Construction  Company  and  the  United  States 
Government,  and  that  is,  to-wit,  the  matter  to  which — 

Q.  By  Mr.  Crouch :  That  is  what  I  intended  to  have 
you  understand. 

A.     In  my  opinion,  the  value  was  $500,000. 

Q.  Now,  I  want  you  to  tell  the  jury  the  reasons  which 
cause  you  to  arrive  at  that  opinion,  and  in  that  respect 
will  you  not  feel  yourself  bound  to  not  repeat  anything 
which  you  have  previously  said  with  respect  to  the  value 
of  the  lands  in  the  city  of  National  City?  In  other  words, 
I  want  you  to  tell  the  jury  fully,  for  the  record  in  our  case, 
all  the  reasons  upon  which  you  predicate  your  estimate  of 
value,  even  though  you  may,  of  necessity,  have  to  repeat 
a  number  of  things  which  you  have  previously  testified  to 
when  you  were  on  the  stand. 

A.  I  have  heretofore  covered  the  factors  which  I  took 
into  consideration  in  arriving  at  the  value  of  the  lands 
taken  under  the  condemnation  proceeding  by  the  govern- 
ment from  the  [637]  City  of  National  City;  the  fact  that 
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the  lands  were  industrial  in  character;  that  they  had  rail 
facilities   as   well   as   water    frontage;   the    fact   that,    by 
1942,  when  all  of  the  lands  taken  from  National  City, 
with    the    exception    of    Area    A,    were    condemned;    the 
existence  of  lands  for  industrial  purposes  in  the  San  Diego 
area,   having   water    frontage,   had   become   a   minimum; 
that  the  impact  of  the  industrial  development  upon   the 
City  of  San  Diego  was  not  felt  fully  until  1944.     I  made 
an  investigation  of  those  factors  in  trying  to  determine 
not  only  the  value  of  the  lands  but  also  their  necessity 
and   the   possibility   of   their   being  put   to   use.      I   have 
statistics  here,  which  I  don't  think  the  court  would  want 
me  to  take  the  time  to  present,  which  indicate  that  San 
Diego  grew  more  industrially  and  developed  more  indus- 
trially in  the  period  from  1940  to  1944  than  it  did  in  its 
entire  history  of  80  years,  from  the  time  it  was  a  pueblo 
until  it  became  a  city,  and  that  is  the  important  factor 
to  me  going  to   the  question   of   the   necessity   of   these 
lands  for  industrial  purposes.     San  Diego  has  a  minimum 
of  industrial  lands  touching  on  the  waterfront  and  my 
investigation  of  the  records  of  the  Harbor   Department 
indicated  that  the  lands  of  the  City  of   San   Diego  had 
all  either  been  leased  or  promised  or  spoken  for  by  1942, 
and  that,  consequently,  industry  had  to  go  farther  south, 
and  the  next  natural  place  was  National  City  for  the  rea- 
son that  there  was  a  deep  water  channel  dredged  to  the 
[638]  outer  edge  of  the  subject  property  and  the  property 
was  available  for  development.    With  particular  reference 
to  the  problem  of  the  Tavares  Construction  Company,  I 
read  and  studied  and  analyzed,  to  the  best  of  my  ability, 
the  contract  entered  into  between  the  Tavares  Construc- 
tion Company  and  the  Defense  Plant  Corporation,  known 
in  this  case  as  Plancor  407,   and   I   found  that  certain 
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agreements  had  been  reached  there.  First  of  all,  Plancor 
407  states  that  the  lessee  has  leased,  or  proposes  to  lease, 
and,  when  I  say  lessee,  I  now  refer  to  the  Tavares  Con- 
struction Company.  I  may  have  referred  to  the  lessee  as 
the  Concrete  Ship  Constructors  but  they  are  interchange- 
able; they  are  partners.  In  this  case  the  lessee  has  leased, 
or  proposes  to  lease,  a  site  at  National  City,  California, 
consisting  of  approximately  6  acres  of  land  suitable  for 
the  location  of  such  additional  facilities,  hereinafter  called 
the  site,  and  whereas,  and  so  forth.  What  I  just  read  is 
a  quotation  from  the  top  of  page  2  of  the  agreement  or 
lease  known  as  Plancor  No.  407,  made  and  entered  into  on 
the  27th  day  of  December,  1941.  Now,  the  lease  which  is 
referred  to  there  was  entered  into  on  the  first  day  of 
January,  1942,  subsequent  to  the  signing  of  Plancor  No. 
407  or  the  making  of  this  agreement.  So,  consequently, 
it  is  fair  to  assume  that  they  didn't  know  how  much  acre- 
age was  involved.  And  that  is  further  emphasized  by 
the  fact  that  the  lease  which  was  actually  transferred  to 
the  Defense  Plant  Corpora-  [639]  tion  comprised  18 
acres,  not  six  acres.  And  it  is  the  subject  of  this  lease 
and  its  ramifications  that  we  are  concerned  with  here  and 
which  I  took  into  consideration.  I  made  a  study,  to  the 
best  of  my  ability,  and  analyzed  this  lease  and  found  that 
it  provided  a  number  of  things. 

The  Court:  We  will  continue  with  your  testimony  at 
2 :00  o'clock  this  afternoon. 

Ladies  and  gentlemen,  we  will  take  a  recess  until  2:00 
o'clock  this  afternoon.  Remember  the  admonition  hereto- 
fore given  you. 

(Thereupon,  a  recess  was  taken  until  2:00  o'clock 
p.  m.)  [640] 
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The  Court:     All  present.    Proceed. 

EDWIN  A.  MUELLER, 

called  as  a  witness  on  behalf  of  the  Defendant  Concrete 
Ship  Constructors,  having  been  previously  sworn,  re- 
sumed the  stand  and  testified  further  as  follows: 

Direct  Examination  (Continued) 

By  Mr.  Crouch : 

Q.     Continue  with  your  reasons. 

A.     Does  the  reporter  have  my  last  statement,  please? 

(The  portion  of  the  record  referred  to  was  read.) 

A.  It  provided  at  the  beginning  that  the  Tavares  Con- 
struction Company,  as  I  have  already  stated,  had  or  was 
about  to  secure  a  lease  from  the  City  of  National  City 
covering  a  parcel  of  land,  and  that  the  Tavares  Con- 
struction Company  agreed  to  assign  this  lease  to  the  De- 
fense Plant  Corporation,  and  to  build  a  shipyard  for  the 
Defense  Plant  Corporation.  It  provided  that  certain  sums 
of  money  should  be  furnished  by  the  Defense  Plant  Cor- 
poration for  the  purpose  of  building  this  shipyard.  I 
think  the  original  amount  was  $404,500,  and  that  this 
sum  of  money  should  be  returned  to  the  government  in 
the  form  of  rent,  or  so-called  rent,  upon  the  completion 
of  each  ship.  Originally  the  rent  on  the  first  group  of 
ships  was  a  comparatively  modest  sum,  because  [641]  it 
was  apparent  that  it  didn't  require  so  much  money  to 
amortize  the  $400,000  as  it  did  to  amortize  the  larger 
sum  which  was  used  later  on.  By  various  amendments, 
I  believe  there  were  six  in  all,  as  the  Concrete  Ship  Con- 
structors developed  their  business,  and  as  the  need   for 
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more  ships,  ship  production,  became  apparent,  the  govern- 
ment advanced  more  money  to  the  Concrete  Ship  Con- 
structors, and  in  each  case  then  they  required  a  larger 
payment  upon  the  completion  of  each  ship,  so  that  as  they 
reached  each  stage  of  advancement  the  amount  of  the 
payment  upon  the  completion  of  each  ship  was  sufficient 
to  amortize  or  pay  off  the  whole  sum  advanced. 

That  was  the  first  agreement,  as  far  as  advancing 
money  is  concerned,  and  as  far  as  the  repayment  of  money 
was  concerned.  The  ultimate  amount  advanced  was  some- 
thing in  excess  of  $2,700,000. 

Just  skipping  briefly  through  the  lease,  as  a  part  of 
his  duties  Mr.  Tavares  agreed  to  prepare  and  submit  plans 
for  the  construction  of  facilities  and  to  construct  them 
when  they  were  approved  by  the  Defense  Plant  Corpora- 
tion. Mr.  Tavares  had  the  right  to  employ  subcontractors 
and  to  enter  into  contracts,  with  the  approval  of.  the  De- 
fense Plant  Corporation.  The  Defense  Plant  Corporation 
was  to  pay  all  costs  of  the  construction,  as  the  work 
progressed  and  when  they  approved  it.  Mr.  Tavares,  or 
the  Concrete  Ship  [642]  Constructors,  had  the  right  to 
purchase  items  of  machinery,  provided  the  Defense  Plant 
Corporation  didn't  object  in  writing  within  three  days 
after  they  were  notified  that  they  proposed  to  purchase 
the  machinery,  [643] 

The  Concrete  Ship  Constructors  agreed  to  submit  all 
bills  for  machinery  to  the  Defense  Plant  Corporation  and 
that  they  were  to  be  certified  by  them.  They  were  to  mark 
each  item  of  machinery  or  each  facility,  in  so  far  as 
possible,  to  show  that  it  was  owned  by  the  Defense  Plant 
Corporation.  And  then  the  usual  agreements,  that  the 
Concrete  Ship   Constructors  would   abide  by  all   federal 
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laws  and  not  discriminate  against  any  worker  because  of 
race  or  religion  and  so  forth;  that  the  title  of  the  facili- 
ties and  Mr.  Tavares'  interest  in  the  lease  should  vest  in 
the    Defense    Plant    Corporation,    or    those    to    whom    it 
assigned  the  lease.     The  Defense  Plant  Corporation,   in 
turn,    subleased    the    site    and    leased    the    machinery    to 
Tavares  and  Tavares  accepted  this  lease  for  the  date  of 
the  term  ending  December  31,   1947,  and  this  term  was 
automatically  extended  to  December  31,  1949.     And  then 
we  come  to  the  termination  agreement,   which   provided 
that,  when  substantial  use  of  the  site  was  no  longer  re- 
quired to  construct  ships  for  the  government  by  Tavares, 
the   Defense   Plant    Corporation   could,    in    writing,    give 
written  notice  of   termination   and   the   lease   would   ter- 
minate in  10  days,  or  that  Mr.  Tavares  could  give  similar 
written  notice  and  the  lease  would   terminate.     And,   if 
either  party  questioned  the  right  of  the  other,  if  a  dispute 
arose  as  to  the  right  of  one  party  or  the  other  to  give 
this  written  notice  of  termination,  it  provides  a  very  simple 
machinery  there  for  arbitrating  that   [644]   one  question. 
Then  it  provided  the  additional  reasons  why  the  Defense 
Plant  Corporation  could  terminate  the  lease  or  cancel  the 
lease,  in  addition  to  the  one  reason,  the  mam  reason,  set 
forth  before,   that,   when   the  necessity   for   constructing 
ships   was  over,   in  addition  to  that,   the   Defense   Plant 
Corporation   could   cancel   the   lease    (a)    if   all,   or    sub- 
stantially all  of  Tavares'  contracts  with  the  government 
were  cancelled  prior  to  completion;  second,  if  the  govern- 
ment  were  denied  priority   to   the   use   of   the   facilities; 
third,  if  Mr.  Tavares  or  the  Concrete  Ship  Constructors 
should  go  into  receivership  or  bankruptcy;  and,  finally,  if 
Tavares   violated   any   of   the   terms   of   the   lease.      The 
option,  which  has  been  discussed  so  frequently  here,  pro- 
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vided  that,  upon  the  termination  notice  which  I  mentioned 
before,  the  10-day  notice,  then  the  Concrete  Ship  Con- 
structors should  have  90  days  to  decide  whether  or  not 
they  cared  to  buy  the  plant  and  its  facilities,  based  upon 
a  certain  formula,  and  that  formula  or  that  price  upon 
which  they  would  be  permitted  to  buy  it  was  that  they 
were  to  pay  the  Defense  Plant  Corporation  or  the  govern- 
ment of  the  United  States,  first,  the  cost  of  the  land  at 
the  price  which  it  cost  the  United  States  government; 
and,  secondly,  that  they  were  to  acquire  these  facilities, 
that  is,  the  machinery,  buildings,  and  so  forth,  according 
to  a  certain  formula  which  is  spelled  out  in  the  lease,  that 
formula  having  to  do  with  certain  degrees  of  obsolescence, 
[645]  and  that  certain  of  the  facilities  were  depreciated 
at  a  certain  rate,  others  at  a  greater  rate  and  others  at 
still  a  greater  rate.  And  there  was  an  additional  stipula- 
tion in  the  contract  that  the  Concrete  Ship  Constructors 
would  have  a  right  to  negotiate  for  the  purchase  of  only 
part  of  it.  The  option  itself  states  specifically  that  they 
must  buy  all  and  not  part  of  it.  But,  in  addition  to 
that,  according  to  the  contract,  if  Mr.  Tavares  decided 
not  to  exercise  his  option  and  wanted  to  negotiate  for 
part  of  the  plant  only,  it  is  provided  for  in  the  agreement 
that  the  government  will  negotiate.  It  further  provides 
that  the  Concrete  Ship,  in  the  event  that  they  did  not 
exercise  their  option  and  the  plant  were  to  be  sold  to 
someone  else,  not  a  department  of  the  United  States  gov- 
ernment, would  have  the  right  to  pay  the  same  price  as 
the  best  offer  which  the  government  would  receive  for 
the  land.  In  other  words,  to  illustrate  that,  if  the  gov- 
ernment received  an  offer  of  $1,000  from  some  foreign 
corpdration  for  that  plant  and  decided  it  would  accept 
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the  $1,000,  the  Concrete  Ship  Constructors  could  step  in 
there  and  say,  "Gentlemen,  we  will  give  you  $1,000  for 
the  plant."  Understand,  I  am  just  using  figures.  There 
are  other  customary  provisions  in  the  contract,  which 
relate  to  carrying  insurance  and  so  forth,  that  I  don't  think 
it  is  necessary  for  me  to  take  the  time  of  this  court  to 
mention.  Those,  I  believe,  are  the  main  features.  Now, 
in  arriving  at  my  value  of  the  [646]  lease  and  of  the 
option,  I  took  all  of  these  things  into  consideration,  the 
fact  that  the  Concrete  Ship  Constructors  had  the  right 
to  purchase  this  plant  at  a  depreciated  figure.  I  took  into 
consideration  the  fact  that  they  had  the  right  to  purchase 
the  land  at  exactly  the  same  cost  that  it  was  to  the  gov- 
ernment and  that  the  government  had  proceeded  to  con- 
demn this  land  in  1942  from  the  city  of  National  City, 
and  that  consequently  whatever  price  the  government 
would  pay  would  be  the  price  applicable  in  1942.   [647] 

Now,  it  is  true  that  under  the  terms  of  the  option  we 
could  not  then  determine,  nor  can  I  now  determine,  what 
the  price  is  that  the  government  will  have  to  pay  for  that 
rent.  That  subject  is  now  in  the  hands  of  this  court  and 
this  jury. 

However,  it  appears  to  me  that  a  buyer,  contemplating 
the  purchase  of  this  lease  and  this  option,  if  he  did  not 
have  information  of  what  the  actual  figures  were  going 
to  be,  would  have  to  use  his  best  judgment  as  to  what  a 
fair  price  for  that  land  would  be  as  of  the  date  of  taking 
in  1942,  and  as  for  area  A  as  at  the  date  of  taking  in  1944. 

In  other  words,  that  buyer  would  have  to  assume  that 
the  ladies  and  gentlemen  of  the  jury  of  this  court  would 
give  National  City  a  fair  price,  and  he  would  have  to 
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estimate  that  fair  price  to  the  best  of  his  ability;  at  least, 

that  is  the  way  I  proceeded. 

I  took  into  consideration  that  under  the  terms  of  this 
agreement  after  the  Concrete  Ship  Constructors  had  re- 
paid to  the  government  of  the  United  States  all  of  the 
funds  it  had  advanced  in  the  form  of  rent,  that  from  there 
on,  under  the  terms  of  the  agreement,  the  Concrete  Ship 
Constructors  were  to  have  the  free  use  of  that  plant  and 
its  facilities  in  the  construction  of  ships  for  the  United 
States  Government. 

I  think  one  very,  very  important  feature  of  this  whole 
situation  is  thiS;  and  I  gave  it  consideration,  although  I 
[648]  know  no  way  to  translate  it  into  dollars  and  cents, 
and  haven't  attempted  to,  and  that  is  the  fact  that  in  1944, 
as  has  been  said  so  often,  we  were  in  a  state  of  war,  in  a 
very  serious  state  of  war.  I  don't  believe  anybody  could 
predict  the  outcome,  nor  do  I  know  of  anybody  or  did  I 
know  of  anybody  at  that  time  who  could  predict  the  length 
of  the  war.  Now,  these  ships  were  necessary,  and  here 
was  a  plant  functioning,  producing  ships,  efficiently  con- 
structed apparently,  because  it  won  the  award  for  efficiency 
from  the  United  States  government  for  turning  out  ships. 
Here  was  a  plant,  a  going  concern,  a  tool  ready  to  use 
to  produce  ships,  and  I  think  that  a  purchaser  of  this 
contract  and  this  lease  and  option  would  certainly  have 
given  that  consideration,  that  he  could  step  in  and  buy  this 
plant  and  proceed  to  operate  without  delay.  There 
wouldn't  be  any  costly  delay  of  a  year,  at  least,  to  build 
the  plant,  where  he  would  have  his  money  invested,  and 
it  would  be  costing  him  interest,  and  so  forth,  but  here  was 
a  plant  producing  ships. 
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Mr.  Landrum:  Just  a  moment.  Your  Honor,  I  feel  I 
should  interrupt.  The  witness  is  making  a  plain  argument 
now  to  the  jury;  with  gestures. 

The  Court:  Did  you  want  to  say  something,  Mr. 
Crouch  ? 

Mr.  Crouch :  No,  I  don't  want  to  violate  the  rule  of 
the  court  that  we  should  not  argue  objections  unless 
special  permission  is  given.   [649] 

The  Court:  We  have  to  make  some  allowance  for  the 
fervency  of  individuals,  and  I  suppose  the  jury  will  con- 
sider all  those  factors  when  it  comes  to  weigh  the  evi- 
dence. Some  people  express  themselves  differently  than 
others.  It  is  what  they  say,  and  not  the  way  that  they 
say  it  that  is  the  evidence.  We  cannot  control  attitudes 
and  temperamental  aspects  of  people.  No  two  people  are 
alike.  They  talk  differently  and  explain  a  matter  differ- 
ently. But  it  is  what  they  say  and  not  the  manner  of 
saying  it  or  the  inflection  of  the  voice,  or  the  gestures,  or 
anything  of  that  kind,  ladies  and  gentlemen.  It  is  the 
effect  of  what  they  say  that  is  to  control  you  in  this  case. 

Now,  have  you  completed  your  statement,  Mr.  Mueller? 

The  Witness:     Yes,  your  Honor. 

The  Court:     Proceed. 

O.     By  Mr.  Crouch :     Have  you  finished  ? 

A.     Yes. 

Q.  Were  you  in  court  this  morning  when  counsel  for 
the  government  examined  a  witness  concerning  the  pay- 
ment of  some  $7,000  in  salaries,  which  he  claimed  or 
assumed  were  paid  to  the  officers  of  the  Tavares  Con- 
struction Company  in  violation  of  the  terms  of  this  lease? 

A.     Yes. 
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Mr.  Crouch :  I  will  ask  government  counsel  if  they  will 
stipulate  that  at  the  time  of  the  payment  of  the  salaries 
[650]  Mr.  Rex  Seabrook  and  Mr.  Gregory  Smith  were 
not  officers  of  the  corporation.    Will  you? 

Mr.  Landrum:     Certainly. 

Mr.  Crouch:     Thank  you. 

Mr.  Landrum:  If  you  say  they  were  not,  they  were 
not.  I  don't  know.  The  record  shows  it  was  paid,  that 
Mr.  Tavares'  salary  was  paid  and  Mr.  Seabrook's  salary 
was  paid. 

Mr.  Crouch:  Mr.  Seabrook  was  not  an  officer  at  that 
time,  if  you  will  take  my  statement  for  it,  and  we  will 
take  up  Mr.  Tavares  later. 

Q.  By  Mr.  Crouch:  Mr.  Mueller,  the  witness  who 
was  on  the  stand  at  the  time  that  matter  was  brought 
up,  was  asked  the  question:  How  could  you  expect  any- 
body to  buy  this  leasehold  knowing  that  the  lease  was  in 
default  because  of  this  quoted  violation?  Do  you  find 
any  provision  in  the  contract  regarding  what  happens  in 
the  event  of  any  claimed  default? 

A.     Why,  yes,  the  contract  provides  that. 

Q.     What  page,  please? 

A.  Let  me  look  it  up.  I  didn't  know  you  were  going 
to  ask  me  this. 

Q.  Well,  I  may  ask  you  other  questions  you  don't 
know  I  am  going  to  ask  you.  Paragraph  14.  What  hap- 
pens under  that  in  case  somebody  claims  there  is  a  de- 
fault?   What  does  the  contract  provide?  [651] 

A.  I  can  only  handle  one  question  at  a  time,  Mr. 
Crouch.  In  the  event  of  a  default,  this  is  the  language  of 
the  contract.  I  don't  want  to  read  an  excerpt  here  out  of 
the  contract.     I  want  to  be  fair  about  it. 

Shall  I  read  the  whole  section,  your  Honor? 
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The  Court:  I  don't  know  if  that  is  necessary.  Of 
course,  the  jury  have  the  contract  before  them. 

Q.  By  Mr.  Crouch:  Yes,  there  is  a  lot  of  it  that 
isn't  apropos.  You  may  read  it,  if  you  wish,  but  if  you 
can  shorten  it  down  by  just  reading  the  portion  that  has 
to  do  with  my  question,  please. 

A.  Well,  it  cites  the  reasons  for  cancellation  of  the 
contract,  and  the  last  one  refers  to  adjudicating  the  lessee 
a  bankrupt.  Then  I  will  read  on  from  there,  "or  for  the 
reorganization  of  Lessee,  or  for  the  purpose  of  effecting 
a  composition  or  arrangement  with  Lessee's  creditors, 
and  any  such  petition  filed  against  Lessee  is  not  dismissed 
within  sixty  days,  or  (d)  of  any  violation  of  any  of  the 
terms,  conditions  or  covenants  of  this  lease  or  extension 
thereof  by  Lessee  and  the  failure  of  Lessee  to  cure  such 
violation  within  thirty  days  from  the  giving  of  written 
notice  thereof  by  Defense  Corporation  to  Lessee." 

Q.  Thank  you.  Then  you  conclude  from  that,  do  you, 
that  before  the  government  could  cancel  this  lease  they 
must  give  the  Tavares  Construction  Company  a  30-day 
notice,  [652]  and  then  the  Tavares  Construction  Company 
would  have  the  right  to  cure  the  default? 

A.     That  is  what  the  lease  says. 

O.  Now,  then,  applying  that  particular  paragraph  to 
the  situation  brought  out  by  counsel,  and  assuming — 
assuming — that  some  of  the  officers  got  some  salary  that 
they  weren't  entitled  to  get  under  the  lease,  what  would 
be  the  procedure  under  the  lease  then? 

A.  The  Defense  Corporation  would  notify  the  Con- 
crete Ship  Constructors  that  they  considered  that  a  breach 
of  the  contract,  and  then  the  Concrete  Ship  Constructors 
would  have  30  days  to  cure  that  breach. 
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Q.  Now,  when  you  were  on  the  stand  for  the  City  of 
National  City,  you  said  that  one  of  the  factors  which  it 
took  into  consideration  was  the  existence  of  other  leases 
in  the  San  Diego  area.  What  can  you  tell  the  jury  re- 
garding that? 

A.  I  repeat  what  I  said  before, — that  I  took  into  con- 
sideration leases  on  tidelands  similar  to  the  subject  prop- 
erty and  made  a  comparison  of  the  properties  with  the 
subject  property,  and  used  those  leases  as  a  check  of  my 
value. 

Q.  In  your  statement  made  about  10  minutes  ago  to 
the  jury,  you  used  the  expression,  ''so-called  rent."  What 
did  you  mean  by  that  phrase?  [653] 

A.  The  sum  of  money  collected  from  the  Concrete 
Ship  Constructors  upon  the  completion  of  each  ship,  which 
is  designated  as  rent  in  the  contract,  but  which  is  an 
amount  which  will  retire  the  principal  amount  advanced 
to  the  Concrete  Ship  Constructors  for  the  construction  of 
facilities.    [654] 

It  is  called  rent  but  it  might  also  be  called  an  amortiza- 
tion fund. 

Q.  By  Mr.  Crouch:  I  believe,  when  you  were  on  the 
stand  for  the  City  of  National  City,  you  said  that  you 
were  the  author  of — that  you  were  a  member  of  the  Cali- 
fornia Legislature  and  were  the  author  of  various  grants 
of  these  tidelands  to  the  City  of  National  City,  is  that 
right  ? 

A.     I  was  the  author  of  the  1923  and  the  1925  grants. 

Q.  And  I  think  that  you  have  testified  that  one  of  the 
things  which  you  took  into  consideration  in  arriving  at 
your  opinion  of  the  value  of  this  leasehold  was  the  fact 
that,  if  under  this  lease  the  Tavares  Construction  Com- 
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pany  could  purchase  this  property  from  the  government, 
it  would  get  a  fee  title.  Will  you  tell  the  court  and  the 
jury  why  you  made  that  statement? 

A.  The  original  grants  to  the  City  of  National  City, 
and  we  can  disregard  the  1925  grant  because  all  it  did 
was  to  enlarge  the  leasing  period  from  25  to  50  years — 
the  original  grant  to  the  City  of  National  City,  however, 
under  the  1923  grant,  provided  that  the  lands  were  trans- 
ferred to  the  City  of  National  City  but  it  limited  their  use, 
or  their  use  is  limited,  under  the  constitution,  for  the 
purposes  of  commerce,  navigation  and  fisheries.  And  it 
provided  further  that  the  lands  could  never  be  conveyed 
away  by  the  City  of  National  City.  When  I  said  that  the 
Concrete  Ship  Con-  [655]  structors  under  their  contract 
were  to  receive  the  fee  title,  I  meant  that  they  were  to 
receive  a  title  from  the  United  States  Government  which 
did  not  contain  that  restriction  against  conveyance.  It 
did  not  contain  any  restriction  as  to  leasing  the  lands. 
As  I  understand  it,  however,  the  court  has  instructed  us 
that  we  are  to  consider  the  same  features  in  valuing  the 
land  for  National  City  for  the  purposes  of  this  suit,  that 
there  is  no  restriction  to  the  title. 

Q.  How  did  that  aifect  the  Tavares  Construction  Com- 
pany or  the  value  of  its  leasehold  under  this  contract? 

A.  The  Tavares  Construction  Company,  had  the  con- 
tract been  completed  and  had  the  government  conveyed 
this  land  to  them  in  fee  simple,  or  the  Concrete  Ship 
Constructors,  would  have  been  the  only  private  owners 
who  held  property  on  the  shores  of  San  Diego  Bay. 
They  would  have  been  the  only  ones  who  had  property 
fronting  on  the  waters  of  San  Diego  Bay,  who  had  no 
restriction  as  to  the  length  of  a  lease  tliey  could  execute, 
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who  had  no  restriction  as  to  the  alienation  of  the  title 
to  their  property,  and  that  is  a  very  valuable  right  from 
a  business  standpoint  because  very  frequently,  in  fact  I 
think  usually,  a  corporation  does  not  have  sufficient  funds 
to  finance  all  buildings  and  improvements  and  all  of  its 
property  and  has  to  borrow.  And,  as  far  as  I  know, 
banks  will  not  loan  money  to  people  for  the  purpose  of 
constructing  improvements  on  tideland  leases  in  the  vicin- 
ity of  San  Diego  Bay.  [656] 

Mr.  Crouch:     You  may  cross  examine. 

Cross  Examination 
By  Mr.  Landrum: 

Q.  I  am  intrigued  by  the  word  "borrow."  What  do 
you  mean  by  the  word  "borrow,"  to  "borrow  money"? 

A.  I  mean  that  an  organization  that  wants  to  build 
buildings  on  a  piece  of  property  and  does  not  have  suffi- 
cient money  to  do  so  usually  goes  to  a  bank  or  to  a  lend- 
ing institution  and  borrows  money  and  gives  security  in 
the  form  of  a  mortgage  on  this  property. 

Q.  In  arriving  at  your  conclusion  with  relation  to  the 
fair  market  value  of  the  interests  of  Tavares  by  virtue  of 
this  leasehold,  which  is  in  evidence  in  this  case  as  Exhibit 
W,  you  assumed,  did  you  not,  that  the  man  who  was 
going  to  buy  it  was  going  to  make  a  success  of  it? 

A.     Yes;  I  assumed  he  was  a  good  business  man. 

Q.  Do  you  think  he  would  have  had  to  borrow  money, 
then,  if  he  had  a  deal  like  you  say  here? 

A.  I  don't  think  it  is  any  reflection  on  any  man's  busi- 
ness ability,  the  fact  that  he  has  to  borrow  money.  Even 
the  government  of  the  United  States  borrows  money. 
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Q.  As  a  matter  of  fact,  they  do  borrow  money  down 
here  in  the  City  of  San  Diego  when  they  only  have  a 
lease,  do  they  not? 

A.     I  have  no  record  of  any  such  transaction.   [657] 

Q.     Did  you  look  into  that? 

A.     I  inquired  very  carefully  from  Mr.  Brennan. 

Q.  Now,  I  want  you  to  go  back  to  this  legislation 
which  you  say  you  introduced  in  the  legislature,  both  the 
1923  act  and  the  1925  act.  The  original  act  of  grant  to 
the  City  of  National  City  provided,  did  it  not,  that  the 
City  of  National  City  should  issue  bonds  in  the  sum  of 
$100,000?     Do  you  remember  that? 

Mr.  Crouch:  I  object  to  that  as  irrelevant  and  im- 
material for  the  reason  that  no  part  of  the  original  act 
is  now  the  law  of  this  State. 

The  Court:  It  may  be  that,  in  consideration  of  the 
evolution  of  title,  that  would  be  relevant.  I  can't  see  how 
it  would.  However,  the  act  is  here.  Counsel  has  the 
statutes  here.  We  had  better  bind  ourselves  to  what  was 
said  there  rather  than  to  a  memory  of  what  was  said.  I 
don't  recall  the  exact  amount  of  the  bonded  indebtedness 
which  was  authorized.     I  think  it  was  in  the  act  of  1918. 

Mr.  Landrum:     1917  or  1918,  your  Honor. 

Mr.  Crouch:  Here  it  is  in  the  1923  act.  And  here 
is  the  1925  act. 

The  Court:  I  think  all  that  the  1925  act  did  was  to 
enlarge  the  period,  as  I  recall. 

Q.  By  Mr.  Landrum :  The  original  act,  which  is 
Chapter  28,  Session  Laws  of  California  for  1917,  in  Sec- 
tion 6  thereof,  [658]  provides,  does  it  not,  that  the  City 
of   National   City   shall   expend  not   less   than   $100,000 
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within  five  years  from  the  approval  of  the  act?  Do  you 
remember  that? 

A.  Just  dimly.  As  a  matter  of  fact,  I  haven't  read 
the  1917  act  lately. 

Q.     You  are  the  author  of  the  1923  act,  are  you  not? 

A.     Yes,  sir. 

Q.  That  provision  was  left  out  of  the  1923  act  of 
which  you  were  the  author,  was  it  not?  A.     Yes. 

Q.     Why? 

Mr.  Crouch:  I  object  to  that  as  immaterial.  When 
the  legislature  made  the  regrant  of  these  tidelands  to  the 
City  of  National  City  in  1923,  the  1917  act  and  all  of  its 
provisions  became  obsolete.  I  would  like  to  pass  the  acts 
up  to  your  Honor. 

The  Court:  I  read  them  at  one  time  but  I  will  read 
them  again.  I  don't  believe  it  all  became  obsolete;  that 
there  were  certain  features  that  were  corrected  by  that 
act.  Just  hand  them  to  the  clerk  and  he  will  hand  them 
to  the  court. 

Mr.  Landrum:     I  will  hand  them  all  up. 

The  Witness:     What  was  that  question,  please? 

Q.  By  Mr.  Landrum:  The  question  that  I  asked  was 
that  provision  was  not  renewed  in  the  1923  act  of  which 
you  were  the  author.    Why?  [659] 

The  Court:     The  objection  is  overruled. 

The  Witness:     Frankly,  I  don't  remember. 

Q.  By  Mr.  Landrum:  Did  I  understand  you  to  say 
that  you  were  the  sponsor  of  the  1923  act  of  the  State  of 
California? 

A.     Yes,  sir.     But  that  was  24  years  ago. 
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Q.  And  the  original  act  provided  that  the  City  of 
National  City  should  float  a  bond  issue  of  $100,000  and 
spend  it  on  this  land,  didn't  it? 

A.  I  told  you  I  hadn't  referred  to  the  1917  act  lately. 
So,  consequently,  I  cannot  give  you  an  intelligent  answer. 

I  will  be  glad  to  read  it  and,  if  the  act  says  so,  that 
must  be  true. 

Q.  Can  you  tell  me  whether  the  City  of  National  City 
did  comply  with  the  provisions  of  the  1917  act  and  float 
a  bond  issue  of  $100,000  and  spend  it  in  the  improvement 
of  this  land? 

Mr.  Crouch :  That  is  objected  to  as  incompetent,  ir- 
relevant and  immaterial. 

The  Court:     Overruled. 

The  Witness:     No,  I  can't  tell  you  that. 

O.  By  Mr.  Landrum :  Your  original  act  provided  that 
the  City  of  National  City  couldn't  enter  into  a  lease  for  a 
period  of  longer  than  25  years,  did  it  not? 

A.     That  is  right.  [660] 

Q.     And  you  amended  that  provision,  did  you  not? 

A.     I  did. 

Q.     Why? 

A.  Frankly,  I  can't  tell  you  why,  what  were  the  reas- 
ons given,  but  it  is  obvious  the  25-year  period  wasn't  long 
enough. 

Q.     Why  wasn't  it  long  enough? 

A.  A  person  wouldn't  go  in  on  a  25-year  lease  and 
make  the  same  investment  that  he  would  on  a  50-year 
lease.  I  found  that  to  be  the  case  when  Consolidated 
moved  in  here.  They  very  nearly  didn't  come  in  here  be- 
cause they  were  limited  to  25  years. 
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Q.  I  understood  you  to  say  you  had  made  a  very  care- 
ful study  of  the  leases  entered  into  by  the  City  of  San 
Diego,  did  you  not?  A.     I  did. 

Q.     What  is  your  knowledge  of  those  leases? 

A.     They  vary. 

Q.  They  have  got  some  25-year  leases  there,  haven't 
they?  A.     They  have. 

Q.     And  some  for  50  years? 

A.  The  City  of  San  Diego  has  a  right  to  make  50- 
year  leases. 

Q.  Do  you  know  of  any  of  those  leases  you  investigat- 
ed [661]  in  the  City  of  San  Diego  that  were  50-year 
leases?  A.     Yes,  sir. 

Q.     Were  you  the  author  of  the  1925  act? 

A.     Yes,  sir. 

Q.     On  behalf  of  National  City?  A.     Yes,  sir, 

Q.  The  1925  act  provides  that  as  to  unimproved  lands 
they  may  enter  into  a  lease  for  50  years,  together  with  an 
extension  thereof  for  another  50  years,  does  it  not? 

A.  I  don't  believe  the  extension  clause  is  in  there. 
I  don't  think  so. 

The  Court:  I  will  hand  that  statue  to  you  and  you 
may  examine  it. 

The  Witness:  I  was  mistaken.  This  is  the  language: 
"When  wharves,  docks  or  piers  have  not  actually  been 
constructed,  provided  that,  where  any  of  said  lands  are 
now  leased  for  a  period  of  less  than  50  years,  the  City  of 
National  City  may  extend  or  renew  the  same,  or  make 
new  leases  thereon,  except  that  the  term  of  such  exten- 
sion or  renewal  or  new  lease  shall  not  exceed  50  years 
from  the  date  of  such  extension  or  new  lease," 
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Q.  By  Mr.  Landrum:  At  the  time  you  made  your 
appraisal  or  at  the  time  you  prepared  yourself  to  testify 
in  this  case,  you  knew  of  the  existence  of  a  lease  to  the 
San  Francisco  Bridge  Company,  did  you  not?   [662] 

A.     Yes;  I  did. 

Q.  The  San  Francisco  Bridge  Company  is  a  party  to 
this  action,  for  whom  you  appeared  when  you  testified 
here  in  this  court  room  before?     That  is  right,  isn't  it? 

A.     I  am  sorry;  I  don't  understand  you. 

Q.  The  San  Francisco  Bridge  Company  is  a  party  to 
this  action  and  they  were  a  party  and  in  this  case  when 
you  appeared  here  and  testified  the  other  day? 

A.     That  is  correct;  yes,  sir. 

Q.  Now,  you  also  were  aware  of  the  fact  that  the 
Tavares  Construction  Company  had  received  from  the 
City  of  National  City  a  lease  which  it  took  in  the  place 
of  the  lease  of  the  Allied  Construction  Company  lease  it 
had,  which  was  dated  January  1,  1942,  didn't  you? 

A.     Yes. 

Q.  You  knew  that  that  lease  had  been  assigned  by 
the  Tavares  Construction  Company,  under  and  by  virtue 
of  Plancor  407,  which  is  in  as  Exhibit  W,  to  the  Defense 
Plant  Corporation,  did  you  not?  A.     I  did. 

Q.  And,  therefore,  that  the  government  of  the  United 
States  was  the  owner  of  the  lease  on  this  property  cov- 
ering that  18  acres,  didn't  you?  A.     The  assignee, 

Q.  Now,  in  your  figure  here  that  you  have  put  up 
both  [663]  before  and  now,  did  you  consider  that  that 
lease  had  any  value  to  the  government  of  the  United 
States?  A.     No;  I  did  not. 

Q,  If  that  lease  had  no  value  to  the  government  of 
the  United  States,  then  how  can  this  other  lease  that  you 
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are  talking  about  have  a  value  as  against  the  government? 
That  lease  was  somthing  that  the  government  owned, 
wasn't  it? 

A.  Let  me  understand  your  question,  please.  What 
do  you  mean  by  ''this  other  lease"  ?  Do  you  mean  the  San 
Francisco  Bridge   Company  lease? 

Q.  The  San  Francisco  Bridge  Company,  on  this  one 
right  now  that  you  are  talking  about,  Plancor  407. 

A.  First  of  all,  I  have  never  expressed  an  opinion  as 
to  the  San  Francisco  Bridge  Company  lease  having  any 
value.  Now,  as  to  Plancor  407,  the  elements  of  value 
which  I  find  in  that  contract,  which  is  a  lease  and  an  op- 
tion, do  not  include  any  bonus  value  for  the  lease  itself. 

Mr.  Landrum:     May  I  have  this  marked,  please? 

The  Clerk:     Plaintiff's  Exhibit  5   for  identification. 

Q.  By  Mr.  Landrum:  In  other  words,  as  I  under- 
sand  it,  you  feel  that  the  fact  that  the  government  has 
a  lease  here  which  runs  for  20  years,  I  believe,  on  18  acres 
in  Parcel  1,  and  that  that  belongs  to  the  government,  that 
the  government  shouldn't  claim  any  value  for  it?  Is  that 
what  you   [664]   say? 

A.  I  said  that  I  ascribe  no  bonus  value  to  that  phase 
of  the  contract  between  the  government  and  the  Concrete 
Ship  Constructors. 

Mr.  Crouch:  May  I  inquire  what  this  is  that  counsel 
is  showing  the  witness? 

The  Court :  I  haven't  any  idea.  It  hasn't  been  offered. 
It  should  be  shown  to  counsel  before  it  is  offered. 

Mr.  Landrum:  At  this  time,  if  the  court  please,  I 
offer  in  evidence  a  copy — I  don't  have  the  original — of  a 
lease  which  I  have  been  referring  to  as  the  lease  of  the 
City  of  National  City  to  Tavares,  for  the  18  acres,  which 
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was  assigned  to  the  Defense  Plant  Corporation,  and  I  ask 
counsel  to  stipulate  with  me  it  may  go  in  evidence. 

Mr.  Crouch:     No  objection.   [665] 

Mr.  Monroe :  The  City  of  National  City  will  be  bound 
by  this  testimony,  but  we  will  object  to  it  as  no  sufficient 
foundation  laid,  there  being  no  showing  of  any  ordinance 
for  the  assignment  which  is  required  by  the  statute. 

The  Court :  If  you  are  objecting  as  to  the  authenticity 
of  the  proffer,  I  will  have  to  sustain  the  objection.  What 
do  you  mean  by  that,  Mr.  Monroe?  Do  you  mean  the 
instrument  which  counsel  produces  and  which  he  states  is 
a  correct  copy,  do  you  mean  it  has  not  been  certified? 

Mr.  Monroe :  No,  I  make  no  objection  as  to  that,  your 
Honor,  but  I  do  object  to  any  evidence  as  to  an  assign- 
ment without  showing  the  authority  to  assign,  as  is  re- 
quired by  the  statute.  Frankly,  it  is  my  position  that 
there  is  no  valid  assignment. 

Mr.  Landrum:  Then  you  contend  Exhibit  W,  which 
is  Plancor  407,  is  not  a  valid  instrument,  as  I  understand 
it? 

The  Court:  I  think  rights  have  at  least  been  asserted 
under  the  theory  that  there  was  a  valid  lease  by  the  muni- 
cipal corporation,  and  also  there  was  a  valid  lease  trans- 
ferred by  the  lessee  of  the  municipality  to  the  United 
States,  or,  to  the  Tavares  and  to  the  United  States.  I 
think  we  have  been  proceeding  upon  that  theory,  and  un- 
less there  is  some  question  as  to  the  authenticity  of  the 
purported  copy  which  counsel  for  the  government  pro- 
duces, I  am  inclined  to  overrule  the  objection.  [666] 

Mr.  John  M.  Martin:  If  the  court  please,  I  have 
supplied  counsel  for  the  government,  at  his  request,  with 
the  mimeographed  copy  which  he  holds.     To  the  best  of 


vs.  United  States  of  America  903 

(Testimony  of  Edwin  A.  Mueller) 

my  knowledge,  it  is  a  true  copy.  However,  the  original, 
with  certain  endorsements  thereon,  is  on  file  with  the  clerk 
of  the  Superior  Court  in  connection  with  another  case. 
Subject  to  verification  by  counsel  and  upon  examination 
of  the  original,  I  will  state  it  is  a  correct  copy. 

The  Court:  Of  course,  if  there  be  anything  upon  the 
original  instrument  that  is  not  impressed  upon  the  copy 
which  Mr.  Landrum  has  produced,  and  which  he  obtained 
in  the  manner  stated  by  Mr.  Martin,  you  have  a  right  to 
correct  it. 

Mr.  Monroe:  Your  Honor,  I  am  not  making  any 
point  as  to  the  correctness  of  the  copy.  The  point  that  I 
am  making  is  that  there  has  been  no  ordinance  authoriz- 
ing any  assignment  of  the  lease.  The  lease  itself  is  valid 
in  the  first  instance.     I  make  no  claim  to  the  contrary. 

The  Court:  No  assignment  to  whom?  From  whom 
to  whom? 

Mr.  Monroe:  No  assignment  to  the  Defense  Plant 
Corporation. 

Mr.  Landrum:     If  your  Honor  please, — 

The  Court:  Just  a  moment.  I  want  to  refresh  the 
court's  recollection  on  something.  You  do  not  question 
the  regularity  of  the  lease  from  the  municipality  to  the 
Tavares   Construction   Company?    [667] 

Mr.  Monroe:     No,  certainly  not. 

The  Court:     Dated  January  1,  1942? 

Mr.  Monroe:     That  is  correct. 

The  Court:     The  objection  is  overruled. 

The  Clerk:  This  is  Plaintiff's  Exhibit  No.  5  in  evi- 
dence, heretofore  marked  for  identification. 
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(The  document,  heretofore  marked  Plaintiff's  Exhibit     j 
No.  5,  was  received  in  evidence.) 

[Plaintiff's   Exhibit   No.   5 — Tidelands   Lease  and  As-     \ 
signment  thereof.    This  is  same  as  Exhibit  3  attached  to 
Amended    Declaration   of   Taking   and   copied   herein    at 
pages  129  to  135.] 

Q.  By  Mr.  Landrum:  I  understood  you  to  say  that 
you  ascribe  or  that  you  give  no  bonus  to  that  lease;  is 
that  right?  A.     That  is  correct. 

Q.  So  in  order  that  we  may  understand  what  you 
mean,  what  do  you  mean  by  a  bonus  upon  a  lease? 

A.  That  is  an  expression  and  term  used  to  indicate  a 
premium  value  on  a  lease. 

Q.  ■  In  other  words,  if  I  may  suggest  it  to  you,  it  is  the 
price  which  an  owner  might  receive  on  the  open  market 
for  cash  for  his  leasehold  interest  over  and  above  the  rent 
reserved  or  the  rent  that  he  would  have  to  pay  for  it;  is 
that  right?  A.     That  is  correct. 

Q.  Now,  there  in  that  exhibit  is  a  lease  which  the 
government  of  the  United  States  held,  running  for  a  pe- 
riod of  20  years  on  18  acres  of  parcel  1,  isn't  it?  [668] 

A.     That  is  right. 

Q.  That  lease,  which  was  owned  by  the  government, 
you  say  had  no  bonus?  A.     Not  in  my  opinion. 

Q.  But  the  lease  which  Mr.  Tavares  had  you  say  had 
a  bonus  of  $500,000? 

A.     Now,  just   a  minute.      Let's   clarify   that. 

Q.     All  right. 

A.  In  the  first  instance,  you  were  talking  about  a 
lease  on  18  acres  of  land  from  the  City  of  National  City 
to   the   Concrete   Ship   Constructors.      In   the   second   in- 
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stance  you  are  talking  about  a  lease,  coupled  with  an  op- 
tion which  essentially  is  a  contract,  involving  not  only  the 
18  acres  in  question,  but  more  acreage,  up  to  approxi- 
mately 100  acres,  involving  certain  rights  as  to  the  pur- 
chase of  a  $2,700,000  ship  plant,  and  involving  many 
more  things  other  than  this  18-acre  parcel  of  land. 

Q.  Now,  just  to  make  it  plain,  that  one  isn't  worth 
anything  at  all,  that  is  right,  and  that  is  18  acres  out  of 
this  very  same  land,  isn't  it? 

A.     I  say  that  the  lease  has  no  bonus  value. 

Q.  All  right.  So  what  your  testimony  really  boils 
down  to,  in  so  far  as  Tavares  Construction  Company  is 
concerned,  it  comes  out  the  same  way,  in  other  words,  it 
is  your  opinion  that  a  man  would  pay  $500,000  more  for 
this  setup  that  we  [669]  have  here,  for  a  shipyard  com- 
pleted and  in  operation  in  1944,  December  23rd,  than  he 
would  have  paid  for  that  same  shipyard  in  operation  on 
the  10th  day  of  November,  1942. 

A.  No,  I  think  I  would  like  to  clarify  that.  My  state- 
ment is  that  a  buyer  would  have  paid  to  the  Concrete 
Ship  Constructors  the  sum  of  $500,000  for  their  rights 
under  the  terms  of  Plancor  407. 

Q.  Yes,  sir.  And  you  read  to  this  jury  the  important 
portions,  or  all  of  the  portions  in  Plancor  407  that  you 
considered  of  any  importance,  didn't  you? 

A.  I  consider  all  of  them  of  importance.  I  didn't 
read  them  all.     They  all  go  to  make  up  the  whole  picture. 

Q.  In  response  to  counsel's  questions,  you  said  you 
had  studied  it,  did  you  not,  and  you  read  to  this  jury  the 
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portions  thereof  which  you  said  you  took  into  considera- 
tion and  which  you  considered  of  importance,  didn't  you? 

A.  Those  portions  which  I  read  were  included  among 
all  of  them,  but  I  had  to  take  them  all  into  consideration. 

Q.  All  right.  But  to  just  put  it  plainly,  you  did  not 
read  paragraph  24  to  them,  did  you? 

A.  No,  I  did  not  read  all  of  the  provisions  of  Plancor 
407,  because  I  did  not  want  to  take  the  time  of  the  court. 
I  have  said  that  repeatedly  during  the  examination. 

Q.  Did  you  consider  paragraph  24  of  Plancor  407  of 
any  importance  to  a  man  who  might  be  going  to  buy? 
Did  you  [670]  read  that  paragraph  to  them,  Mr.  Wit- 
ness? 

A.     Yes,  I  read  that,  and  I  gave  it  very  much  thought. 

Q.     Did  you  read  it  to  this  jury  today? 

A.     No,  but  I  would  be  very  happy  to. 

Q.  All  right.  Now,  let  me  ask  you:  paragraph  24 
provided  that  the  "Lessee  will  not  without  prior  written 
consent  of  Defense  Corporation  and  the  approval  of  the 
Maritime  Commission  sell,  assign,  or  pledge  this  lease  or 
any  of  its  rights  or  obligations  hereunder,  or  sublease  or 
permit  the  use  by  others  of  any  of  the  property  covered 
by  this  lease." 

With  that  clause  in  there  providing  that  that  lease  can- 
not be  assigned  without  the  written  consent  of  the  Mari- 
time Commission  or  the  Defense  Plant  Corporation,  do 
you  think  some  man  would  pay  $500,000  for  it? 

A.  Well,  before  I  can  answer  that  question  intelli- 
gently, I  would  like  to  know  this:  Is  it  your  position 
that  the  lease  cannot  be  assigned? 

Q.  I  am  not  taking  any  position,  Mr.  Witness.  I  am 
asking  you  to  testify.     Now,  you  told  us  that,  in  your 


vs.  United  States  of  America  907 

(Testimony  of  Edwin  A.  Mueller) 

opinion,  a  man  would  pay  a  bonus  of  $500,000  for  a 
lease  that  had  that  clause  in  it,  didn't  you?  That  is  what 
you  said? 

A.  I  am  very  sorry.  I  don't  like  to  disagree  with 
you.  If  I  conveyed  that  thought  to  you,  I  didn't  mean 
to.  I  said  that  a  man  would  pay  a  price  of  $500,000  for 
the  [671]  rights  and  benefits  which  Concrete  Ship  has 
under  this  agreement,  Plancor  407. 

Q.  Well,  how  much  do  you  think  he  would  deduct,  if 
you  say  he  would  pay  that  for  those  rights,  how  much 
would  he  deduct  from  that  on  account  of  that  paragraph 
24  being  in  there? 

A.  I  asked  the  attorneys  for  the  Concrete  Ship  Con- 
structors as  to  the  meaning  of  this  and  what  its  status 
would  be  in  the  condemnation  case,  and  they  said  that  the 
condemnation  itself,  the  taking  by  the  government,  con- 
stituted a  sale  or  a  taking,  a  deprivation  of  the  Concrete 
Ship's  rights  under  this  contract,  and  that  consequently, 
in  order  to  put  any  value  on  this  whatsoever,  it  would  be 
necessary  to  ignore  that  one  clause,  and  I  so  did. 

Q.  All  right.  Now,  it  is  your  testimony  that,  if  you 
don't  ignore  one  portion  of  that  agreement,  then  you 
couldn't  give  Tavares  Construction  Company  anything; 
isn't  that  right? 

A.     Well,  there  we  go  right  back  to  my  question. 

Q.     Yes. 

A.  I  must  ask  you  to  clarify  your  question  to  me  be- 
fore I  can  answer.  I  am  sorry,  I  cannot  answer  your 
question. 

Q.  All  right.  Now,  I  understood  you  to  say  that  you 
had  made  a  very  careful  inspection  and  investigation  of 
the  leases  which  have  been  executed  by  the  City  of  San 
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Diego  and  [672]  which  you  used  as  a  basis  for  your  ar- 
rival at  your  conclusion  of  the  fair  market  value  of  Ex- 
hibit W;  is  that  right?  A.     As  a  check. 

Q,  Now,  I  want  you  to  pay  particular  attention  to 
the  question  that  I  am  asking.  You  have  been  here  in 
the  court  room  throughout  the  trial  of  this  action,  have 
you  not?  A.     Most  of  the  time,  yes,  sir. 

Q.  You  have  heard  some  testimony  from  the  witness 
stand  with  relation  to  leases  executed  by  the  City  of  San 
Diego,  have  you  not?  A.     Yes,  sir. 

Q.  I  am  going  to  ask  whether  or  not  the  City  of  San 
Diego  makes  what  they  call  a  lease  map,  on  which  they 
carry  all  of  the  leases  executed  by  the  City  of  San  Diego. 

A.     Yes,  sir. 

Q.  I  will  ask  you  if  you  have  had  an  apportunity  to 
examine  that  lease  map  and  know  its  contents. 

A.     I  have. 

Q.  I  will  ask  you  whether  or  not  there  was  a  single 
lease  entered  into  by  the  City  of  San  Diego  from  the  year 
1939  clear  down  to  and  including  the  year  1944,  up  until 
the  first  day  of  October  thereof,  where  the  annual  square- 
foot  rent  for  the  first  five  years  thereof  exceeded  over 
one  cent  per  square  foot.  First,  can  you  answer  me  "Yes" 
or   [673]   "No,"  please? 

A.  No,  I  can't.  That  is  the  truth,  but  not  the  whole 
truth. 

Q.     All  right.     That  is  the  truth. 

A.     But  not  the  whole  truth. 

Q.  That  is  what  we  want,  is  the  whole  truth.  You 
heard  that  testimony  from  this  witness  stand,  didn't  you? 

A.     Yes,  sir,  I  did. 


vs.  United  States  of  America  909 

(Testimony  of  Edwin  A.  Mueller) 

Mr.  Crouch:  Now,  pardon  me,  counsel.  I  thought 
you  were  going  to  let  him  tell  the  rest  of  it. 

Mr.  Landrum:  I  am  going  to.  I  am  going  to  ask  him 
now  to  tell  us  the  rest  of  it. 

Q.  By  Mr.  Landrum:  The  question  which  I  have 
asked  you  was  the  rental  for  the  first  five-year  period; 
that  is  right,  isn't  it?  A.     Yes,  sir. 

However,  those  leases  do  provide  that  as  they  progress 
the  rental  is  increased.     Is  that  the  truth  about  it? 

A.     That  is  true,  and  now  with  your  permission, — 

Q.     Yes,  sir. 

A.  — I  would  like  to  withdraw  my  first  answer  to 
the  previous  question,  in  order  to  check.  I  have  a  record 
of  every  lease  and  permit  here,  and  it  is  my  impression 
that  there  are  one  or  two  that  started  at  a  higher 
rate.    [674] 

Q.  Well,  there  is  one,  the  Campbell  Machine  Company 
lease,  entered  into  October  1,  1944.  It  is  the  map  letter 
X. 

Q.     What  do  you  find? 

A.     I  find  another.     I  am  sorry. 

Q,     All  right.     Give  it  all  to  us. 

A.  There  is  a  permit,  which  is  a  year-to-year  agree- 
ment, to  the  Farm  Securities  Corporation,  which  is  one 
and  one-half  cents  per  year. 

Q.  Now,  you  found  the  Campbell  Machine  Company 
lease?  A.     Yes,  I  have  it  here. 

Q.     And  the  initial  rent  on  that  is  two  cents,  isn't  it? 

A.     May  I  ask  you  the  date  of  that  lease? 

Q.     Yes,  sir.     The  first  day  of  October,  1944. 

A.     Yes,  that  lease  started  out  that  way. 
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Q.  Now,  I  think  it  is  proper  that  I  should  ask  you 
to  do  this  for  us.  Explain  to  us  how  it  comes  about  that 
some  of  us  sometimes  say  that  these  leases  carry  a  rental 
of  three  cents  or  four  cents,  and  then  we  will  get  this 
straight. 

A.  That  comes  about  due  to  the  fact  that  these  leases 
are  for  a  greater  period  of  time  than  five  years.  Most  of 
them  are  for  20  or  25  years,  and  they  graduate  each  year 
or  each  period,  and  with  your  permission  I  will  read  a 
typical  lease.     May  I? 

Q.  You  don't  need  to  take  the  time.  I  don't  think 
[675]  it  is  necessary. 

A.  They  increase  from  one  cent  in  the  first  five  years 
to  two  cents  in  the  next  five,  four  cents  in  the  next  ten, 
and  five  cents  in  the  next  five  years;  and  it  is  my  con- 
tention or  my  belief  that  gives  an  average  rental  of  3.2 
cents  per  square  foot  per  year  for  that  lease. 

Q.  All  right.  Now,  are  you  of  the  opinion  that  the 
use  of  the  facilities  of  the  shipyard  were  increasing? 
You  said  something  about  the  demand  for  ships.  Are 
you  of  the  opinion  that  the  use  of  these  facilities  of  this 
shipyard  were  increasing  from  1943  to  1944,  or  decreas- 
ing? 

A.  I  am  of  the  opinion  that  they  might  have  increased 
or  decreased,  that  things  were  in  such  an  uncertain  state 
that  we  didn't  know  which  way  the  war  was  going,  and  I 
wouldn't  attempt  to  say  whether  they  would  increase  or 
decrease. 

Q.  Well,  did  you  make  any  absolute  study  of  the 
records  of  the  Tavares  Construction  Company  to  deter- 
mine exactly  what  did  happen  there  in  1942,  1943  and 
1944?  A.     Yes,   I  did  examine  the  records. 
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Q.  Did  you  find  that  in  the  year  1942,  which  I  be- 
lieve was  the  year  these  facilities  were  first  installed  and 
were  used,  that  the  total  direct  hours  that  this  machinery 
was  used  was  1,534,000  hours? 

A.  I  can't  recall  the  number.  If  you  will  let  me  [676] 
see  the  exhibit,  I  will  be  glad  to  tell  you. 

Q.  Will  you  take  this  exhibit,  Plaintiff's  Exhibit  4, 
and  tell  us  what  it  actually  shows  as  to  whether  the  work 
in  that  yard  was  going  down  or  coming  up  in  1944? 

A.  In  the  fourth  paragraph  on  the  first  page  appears 
this  table:  1942,  1,534,000  total  direct  hours;  1943,  7,- 
283,000  direct  hours;  1944,  estimated,  2,742,000  hours. 

Q.     That  letter  was  written  by  Mr.  Eisenman? 

A.     It  bears  his  signature,  yes. 

Q.  Doesn't  it  indicate  to  you,  sir,  that  the  work  which 
was  being  done  there  in  that  shipyard  was  going  down 
in  place  of  coming  up  in  1944? 

A.  No,  it  does  not.  It  indicates  there  were  less  hours 
put  in,  but  it  doesn't  indicate  the  cause  of  that  to  me.  It 
might  be  a  lull  in  between  contracts.  It  might  be  occas- 
ioned by  many  other  factors  than  lack  of  work. 

Q.  Do  you  call  a  difference  between  7,283,000  and 
2,742,000  a  lull?  A.     Well,  it  is  a  gap. 

Q.  Now,  as  a  matter  of  fact,  on  the  date  on  which 
you  have  been  asked  to  value  these  properties,  they  were 
working  on  their  last  contract  for  the  construction  of 
ships  for  the  government,  weren't  they? 

A.     I  believe  they  were. 

Q.  All  they  had  left  to  do  was  to  complete  two  more 
[677]  barges,  didn't  they? 

A.     That  seems  to  have  been  the  record. 
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Q.  All  right,  sir.  Now,  in  arriving  at  your  conclusion 
with  relation  to  the  fair  market  value  of  this  Exhibit  W, 
or  Plancor  407,  you  first  had  to  determine  how  much  the 
Tavares  Construction  Company  would  have  to  pay  to 
acquire  the  land  and  the  facihties  under  clause  (b)  of 
paragraph  15,  which  is  the  option  clause,  didn't  you? 

A.     That  is  correct. 

Q.  All  right.  Now,  how  much  did  you  include  in 
your  figure  for  the  cost  of  the  land? 

A.  As  I  explained  at  some  length  before,  in  my  direct 
examination,  I  had  no  cost  of  the  land  to  go  on  under  the 
terms  of  Plancor  407. 

Q.     Yes. 

A.  So  I  estimated  the  value  of  the  land  at  the  amount 
which  I  appraised  it  for  in  the  National  City  case. 

Q.  All  right.  Now,  we  will  start  off  with  that  as  a 
basis.  You  used  your  appraisal  in  the  case  that  we  are 
concerned  with  here  to  estimate  the  amount  of  money 
that  would  be  the  first  money,  we  will  say,  that  they  would 
have  to  lay  down;  is  that  right?  A.     Yes,  sir. 

Q.  Had  you  not  been  employed  by  the  Tavares  Con- 
struction Company,  what  would  you  have  used?   [678] 

A.     I  wouldn't  have  made  an  appraisal  of  Plancor 
407. 

Q.  Had  you  not  been  employed  by  the  City  of  Na- 
tional City,  then  what  would  you  have  used? 

A.  Really,  I  am  sorry.  I  can't  understand  your  ques- 
tion. 

Q.  All  right.  How  much  then  did  we  start  off  here 
with  for  land? 

A.  Before  I  answer  your  question,  I  want  to  say  this, 
that  I  made  these  estimates  but  when  I  reached  my  con- 
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elusion  as  to  the  value  of  the  lease  and  the  option  I  did 
not  reach  it  by  adding  all  these  estimates  together. 

Q.  Well,  it  comes  out  pretty  close  to  an  addition  of 
it,  doesn't  it?  A.     No,  it  doesn't. 

Q.  All  right.  I  want  to  use  what  you  actually  used. 
You  came  in  here  and  said  it  would  take  about  $3,000,- 
000  to  purchase  this  thing.  Go  ahead  and  let's  have  you 
give  us  your  land,  please. 

A.  The  basis  of  the  land  that  I  used  was  $617,000, 
the  amount  I  testified  to. 

Q.  $617,000.  Well,  that  didn't  include  parcel  4,  it 
didn't  include  parcel  10,  and  it  didn't  include  parcel  11, 
did  it? 

A.     No,  sir.     I  did  include  those  later,  however. 

Q.     When  did  you  include  those?  [679] 

A.  I  made  an  appraisal  of  those.  I  am  talking  now 
about  National  City  land. 

Q.  But  I  am  talking  about  how  much  you  put  in  when 
you  started  to  evaluate.  When  you  started  to  figure  the 
bonus  on  Exhibit  W  did  your  $617,000  include  parcel  4, 
parcel   10,  and  parcel  11? 

A.     I  didn't  go  at  it  quite  that  way. 

Q.     Well,  did  you  put  anything  in  for  them? 

A.     Yes,  I  did. 

Q.     What  did  you  put  in  for  them? 

A.  I  put  in  $11,600  for  parcels  4,  9,  10  and  11,  dififer- 
ence. 

Q.     What  do  you  mean?  A.     Difference — 

Q.     Difference?     What  do  you  mean,   "difference"? 

A.     As  between  1942  and  1944. 
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Q.  Why  did  you  figure  them  in  1944  when  the  gov- 
ernment was  condemning  them  in   1942? 

A.  Yes,  but  I  am  assuming  and  my  testimony  is  based 
as  of  December  23,  1944,  the  date  of  the  taking. 

Q.  Didn't  you  include  anything  that  the  government 
was  going  to  have  to  pay  for  them  ?  That  was  your  1942 
valuation,  wasn't  it?     I  don't  understand  you.     Am  I — 

A.  Perhaps  I  haven't  made  myself  clear.  The  1942 
valuation  of  parcels  4,  9,  10  and  11  was  $23,000.   [680] 

Q.     Well,  did  you  include  that  here? 

A.     Now,  just  a  minute. 

Q.     All  right. 

A.  The  1944  valuation  was  $34,000.  The  difference 
was  $11,600  odd.    I  am  dropping  the  odd  dollars. 

Q.  Why  didn't  you  put  in  the  $34,000?  Isn't  that 
what  you  figure  the  government  was  going  to  have  to  pay 
for  it? 

A.  No,  I  am  figuring  the  difference  between  1942  and 
1944.  I  am  not  figuring  what  the  government  is  going 
to  have  to  pay  for  it.  I  am  figuring  the  value  of  the  lease 
and  option. 

Q.  And  didn't  you  have  to  figure  what  the  govern- 
ment was  going  to  have  to  pay  for  the  land?  That  is  the 
first  figure  you  had  to  put  down,  isn't  it? 

A.     That  is  what  I  did. 

Q.     All  right.     Tell  me,  and  we  will  get  along. 
A.     I  figured  the  difference  of  all  the  land — the  differ- 
ential of  all  of  the  land   between  what  the  government 
would  have  to  pay  for  it  and  what  it  was  worth  under  the 
Concrete  Ship  option  at  $320,000. 
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Q.  Well,  to  do  that  you  would  have  to  figure  what 
the  government  had  to  pay  for  it.  How  are  you  going  to 
figure  a  difference,  without  knowing  what  you  start  with? 

A.     I  did.     I  just  told  you  what  I  started  with.  [681] 

Q.     $617,000?  A.     Plus  the   34,900. 

Q.  All  right.  How  much  did  you  include  in  your 
figures  for  the  interests  of  the  San  Francisco  Bridge  Com- 
pany, which  the  government  must  have  acquired  in  order 
to  carry  out  Exhibit  W? 

A.  That  interest  is  included  in  the  amount  which  I 
allocated  to  National  City  as  a  part  of  the  fee. 

Q.  How  much  of  the  $617,000  that  you  allocate  to 
National  City  did  you  figure  for  the  San  Francisco  Bridge 
Company  ? 

A.  I  stated  before,  and  I  will  repeat  again  I  did  not 
allocate  any  portion  of  that  to  the  San  Francisco  Bridge 
Company.  I  appraised  that  land  in  fee.  The  total  includ- 
ed all  its  parts,  including  the  San  Francisco  Bridge.  So 
far  as  the  government  is  concerned  it  pays  National  City 
the  amount.  If  the  San  Francisco  Bridge  Company  re- 
ceives anything  out  of  it,  that  amount  will  come  out  of  the 
amount  which  is  paid  to  National  City. 

Q.  Well,  didn't  you  figure — didn't  you  take  down  in 
arriving  at  your  conclusion, — you  knew  the  San  Francisco 
Bridge  Company  had  the  lease,  didn't  you? 

A.     I  did. 

Q.  Well,  didn't  you  figure  they  were  entitled  to  any 
bonus?  [682] 

A  I  figured  it  and  I  ignored  the  San  Francisco  Bridge 
interest  to  this  extent,  that  it  is  all  included  in  the  Na- 
tional City  land.     It  is  a  part  of  the  whole. 
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Q.  The  San  Francisco  Bridge  Company  had  a  pier  on 
its  property,   didn't   it?  A.     It   did. 

Q.  Didn't  you  have  to  figure  the  value  of  that  pier 
in  order  to  arrive  at  any  figure  at  all  for  the  City  of  Na- 
tional City,  if  you  included  it  in  their  figures? 

A.  I  figured,  as  I  said  before,  the  value  of  the  land 
included  in  with  National  City.  I  ascribed  no  special 
value  to  the  San  Francisco  Bridge  Company  lease  or  op- 
tion. 

Q.  You  are  getting  the  interests  which  the  San  Fran- 
cisco Bridge  Company  had,  though,  if  Mr.  Tavares  takes 
up  this  option,  aren't  you?         A.     Yes.    He  is  getting — 

Q.  Calling  your  attention  to  this  exhibit  here,  which 
is  in  evidence  as  one  of  the  defendants'  exhibits,  it  is  the 
model,  that  interest  of  the  San  Francisco  Bridge  Com- 
pany laid  right  in  here  (indicating),  didn't  it? 

A.     Yes,  I  believe  so. 

Q.  That  is  the  best  part  of  it,  isn't  it,  in  your  opinion, 
and  you  are  an  appraiser? 

A.  No,  sir,  there  is  no  best  part.  It  is  all  usable, 
and  one  part — you  cannot  say  that  the  one  part  is  better 
[683]  than  the  other.     It  all  makes  up  one  unit. 

Q.  Calling  your  attention  to  Government's  Exhibit  1 
over  here,  I  am  now  pointing  to  parcel  7  on  Government's 
Exhibit  1,  right  here.  That  parcel  severs  parcel  2,  parcel 
3,  parcel  6  from  the  water,  doesn't  it? 

A.  No,  sir,  it  is  all  in  one  ownership.  I  think  we  went 
over  that  thoroughly  the  last  time  you  examined  me. 

Q.  Well,  do  you  object  to  going  over  it  again  now  you 
appear  here  for  another  defendant?  A.     No. 
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Q.  In  arriving  at  the  conclusion  which  you  have  given 
us  with  relation  to  the  fair  market  value  as  to  their  bonus, 
or  what  he  would  get  as  a  bonus  for  the  purchase  of  this 
property,  am  I  correct  in  saying  that  you  have  put  the 
land  in  there  at  $651,900?  If  I  add  your  $34,900  to  your 
$617,000,  then  am  I  correct?  The  figure  that  I  have,  and 
I  will  repeat  it  for  you,  is  $651,900.  Do  you  have  a  diff- 
erent figure? 

A.  I  didn't  go  at  it  quite  the  way  you  are  doing  it. 
That  is  why  I  am  so  slow.  I  have  the  value  of  the  Na- 
tional City  property  at  $617,000.  Then  I  have  the  value 
of  parcel  4  and  parcels  9,  10  and  11  at  $34,000. 

Q.     All  right.     You  didn't  say  $34,900? 

A.     Yes,  that  is  it. 

Q.  Then  if  you  add  the  two  together  you  would  get 
[684]  $617,000.  Now,  in  arriving  at  that  conclusion 
you  have  fixed  that  figure  as  the  value  of  this  land  as  it 
stood  on  December  23,  1944  and  as  it  would  have  to  be 
conveyed  to  Tavares  under  his  option,  haven't  you? 

A.     No.     Now,  let's  straighten  this  out. 

Q.     All  right. 

A.  The  value  that  I  gave  to  you  of  $617,000  was  the 
value  of  the  land  to  National  City  in  1942,  and  of  Area 
A,  in  1944. 

Q.  Now,  let  me  ask  you  another  question.  That  is 
clear  enough.  Did  you  have  available  to  you  what  is  in 
evidence  in  this  case  as  Exhibit  Q  when  you  made  this  ap- 
praisal, in  order  that  you  might  know  how  much  money 
the  government  of  the  United  States  through  the  Defense 
Plant  Corporation  had  spent  in  the  making  of  the  wet 
docks,  and  all  of  those  things? 

A.     Yes,  I  had  all  of  those  figures. 
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Q.  You  placed  a  valuation  of  $651,900  on  that  land. 
When  you  were  buying  it  under  the  option  from  the  gov- 
ernment did  you  take  into  consideration  the  fact  that  in 
the  preparation  of  that  land  the  government  had  spent 
$515,000?  A.     I    excluded    that. 

Q.     You  excluded  it? 

A.  For  the  reason  that  that  is  included  in  your  facili- 
ties cost.   [685] 

Q.  Then  what  else  did  you  add  now  to  this  $651,000 
to  get  the  buying  price? 

A.  I  added  a  50  per  cent  increase  in  all  parcels  except 
area  A.     That  is  $308,950. 

Q.     $308,950.     All  right,  sir.     Now,  what  else? 

A.  Then  I  added  an  additional  value  to  area  A  of  only 
$67,000. 

Q.     What  for? 

A.     For  the  rise  in  value  of  the  land,  exclusive — 

Q.     $67,000    more     for    parcel    A?  A.     That's 

right. 

Q.  Now,  parcel  A,  you  gave  that  an  increase  separate 
from  the  others.     Is  that  the  way  I  understand  it? 

A.     That  is  right. 

Q.     All  right.     Now,  what  else? 

A.     That  gave  me  a  total  of  $994,000. 

Q.     $994,000,  yes,  sir. 

A.     From  that  I  subtracted  the  cost  to  National  City. 

Q.     Then  what? 

A.  The  cost  of  the  land  to  the  government  of  the 
National  City  land. 

Q.  You  subtracted  the  cost  to  the  government  of  the 
National  City  land? 

A.     This  is  the  value  under  the  option. 
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Q.  I  know,  but  why  did  you  subtract  the  cost  to  the 
[686]  government  of  the  National  City  land  when  you 
started  to  figure  how  much  you  were  going  to  pay  on  the 
option  ? 

A.  The  value  of  your  option  is  the  difference  between 
the  cost  of  the  land  and  the  facilities.  One  of  the  values 
of  the  option  is  the  difference  between  the  cost  of  the 
land  and  the  facilities  to  the  government,  and  its  actual 
value  at  the  date  of  the  exercise  of  the  option. 

Q.  Yes.  But  in  order  to  arrive  at  the  bonus  that 
would  be  paid,  you  have  got  to  know  how  much  Mr.  Tav- 
ares  would  have  to  pay  to  take  up  this  option,  wouldn't 
you?  A.     That  is  right. 

Q.  All  right.  If  you  are  basing  it  on  your  testimony, 
he  would  have  to  pay  $617,000  for  your  original  land 
valuation  that  you  testified  to  here  the  other  day,  wouldn't 
he? 

A.     He  would  to  the  City  of  National  City. 

Q.  All  right.  Then  you  figured  that  between  the  1942 
and  the  1944  valuations  there  was  an  increase  in  the  valu- 
ation of  that  land  by  virtue  of  the  general  rise  in  prices 
of  $308,950?  A.     That's  right. 

Q.  All  right.  Now,  that  isn't  proper  to  be  included 
in  your  figure  as  to  the  cost,  is  it? 

A.     That  is  not  included  as  costs,  no. 

All  right.  Let's  take  it  out,  then. 

A.     I  never  had  it  in.  [687] 

Q.  All  right.  Then  you  say  something  about  having 
added  $67,000  for  the  increase  in  parcel  A.  That  doesn't 
belong  in  here  either,  does  it? 

A.  It  does  when  you  are  figuring  the  difference  in 
value. 
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Q.  I  know.  I  am  going  to  get  that.  But  you  are 
getting  to  the  second  question  I  was  going  to  ask,  and 
that  is  the  trouble  with  us.  Now,  you  have  a  total  of 
$651,900,  you  add  to  that  2,141,000,  which  is  the  agreed 
amount,  agreed  to  between  the  paries  to  this  action,  that 
the  depreciated  cost  of  those  facilities  would  be;  that  is 
right,  isn't  it? 

A.     Yes,  if  you  are  going  to  do  it  that  way. 

Mr.  Landrum:     Yes,  sir. 

The  Court:  I  think  we  will  suspend  now  for  a  few 
minutes.  Ladies  and  gentlemen,  we  will  take  a  short 
recess.      Remember    the    admonition. 

(A  short  recess  was  taken.) 

The  Court:     All  present.     Proceed. 

Q.  By  Mr.  Landrum:  Now,  Mr.  Mueller,  I  believe 
you  started  off  with  a  land  valuation  of  $651,900  and,  of 
course,  you  accepted  and  used  the  agreed  figure  as  arrived 
at  between  the  parties  as  to  the  depreciated  value  of  the 
facilities,  did  you  not,  that  is  shown  in  here  in  Exhibit 
Q,  I  believe?  A.     Yes;  I  did. 

Q.  And  that,  then,  added  to  what  you  have  used  as 
a  land  value,  would  make  a  total  of  $2,792,900?  Is  that 
the  way  you  figured  it? 

A.     No;  that  isn't  the  way  I  figured  it. 

Q.     Did  you  add  those  two  together? 

Mr.  Crouch:  I  think  you  should  let  the  witness  finish 
his  answer. 

The  Court:     Yes. 

The  Witness:  You  are  figuring  it  the  way  I  didn't 
figure  it.  If  you  care  to  let  me  explain  it  to  you  the  way 
I  figured,  I  think  it  will  save  time. 
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Q.  By  Mr.  Landrum:  I  will  be  glad  to  as  soon  as 
you  answer  one  more  question  and  that  is  that  you  add 
$6,591,900,  which  you  figured  as  the  cost  of  the  land,  plus 
$2,141,000,  and  you  get  a  total  of  $2,792,900,  don't  you? 

A.  Those  two  figures  added  together  will  give  the 
figure  you  have  stated,  I  think,  although  I  haven't  added 
[689]  them,  but  I  don't  agree  they  represent  the  things 
you  say  they  represent,  and  I  would  like  to  explain  to 
you  the  way  I  did  it. 

Q.  All  right;  I  will  ask  you  to  do  that  as  soon  as  I 
ask  you  one  more  question. 

Mr.  Crouch:  I  submit,  if  your  Honor  please,  that  the 
witness  should  be  allowed  to  explain  his  answer  before 
being  examined  on  another  phase  of  the  subject — 

Mr.  Landrum:     I  will  say  to  your  Honor — 

Mr.  Crouch:  Pardon  me;  I  haven't  quite  finished.  I 
thought  counsel  had  promised  the  witness  that,  as  soon 
as  he  asked  him  one  more  question,  he  would  let  him  do 
the  explaining. 

Mr.  Landrum:     All  right;  I  will  do  that  now. 

Q.  Go  ahead  and  tell  us  how  you  figured  it  and  let 
me  write  it  down. 

A.  We  were  discussing  the  land.  The  value  of  all  the 
parcels  as  appraised  in  1942,  the  National  City  tidelands, 
was  $617,900  and  add  an  additional  value,  as  of  1944,  to 
that  figure  of  $67,000  for  Area  A.  Then,  I  add  an  addi- 
tional value,  as  of  1944,  of  $308,950. 

The  Court:     What  is  that  for? 

The  Witness:  That  is  a  50  per  cent  increase  in  the 
value  of  all  parcels  except  Area  A.  That  gives  me  a 
figure  of  $994,187,  which  is  the  total  value  under  the  Con- 
crete Ship  op- [690]   tion  of  the  National  City  tidelands. 
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The  difference  payable  to  National  City  is  my  original 
sum  of  $617,961,  which  indicates  an  added  value  under 
the  Tavares  or  Concrete  Ship  option  of  $376,226. 

Now,  as  to  Parcels  4,  9,  10  and  11,1  found  a  value,  in 
1942,  of  those  parcels  of  $23,326.  I  found  a  value,  in 
1944,  of  those  parcels  of  $34,989.  There  is  a  difference 
in  value  in  the  two  dates,  in  the  two  groups  of  land,  of 
$11,663.  This  is  added  to  the  difference  in  value  of  the 
National  City  tidelands,  which  gave  me  a  total  difference 
in  value  in  lands  of  $387,899,  which  would  be  the  indi- 
cated gain  in  the  difference  in  the  value  of  the  lands. 
However,  I  want  to  stress  again  that  I  did  not  take  that 
figure  as  my  opinion  for  the  value  of  the  lease  and  the 
option.     That  is  merely  an  indicator. 

Q.     Is  there  anything  else,  sir?  A.     No,  sir. 

Mr.  Landrum:     All  right;  that  is  all. 

Mr.  Crouch:     That  is  all. 

Mr.  John  M.  Martin:  The  defendant  Concrete  Ship 
Constructors  rest,  if  your  Honor  please,  with  one  possible 
exception.  I  haven't  yet  made  known  to  the  jury  certain 
indicated  paragraphs  of  the  stipulation  and  I  assume,  in 
due  course,  that  may  be  done. 

The  Court:  Oh,  yes.  That  may  be  done.  Do  you 
want  to  [691]  proceed  now,  Mr.  Landrum,  with  the  gov- 
ernment's case? 

Mr.  Landrum:     I  am  ready,  your  Honor. 

The  Court:     Very  well. 

Mr.  Landrum :  Ladies  and  gentlemen  of  this  jury,  we 
have  now  reached  the  point  in  the  trial  of  this  case  where 
it  is  my  purpose  to  state,  and  very  briefly,  what  the  testi- 
mony  which   the   government  of   the   United   States   will 
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be  as  adduced  from  that  witness  stand.  Of  course,  you 
understand  that  until  now  you  have  only  heard  the  case 
of  the  other  side.  We  shall  present  the  testimony  which 
we  present  as  expeditiously  as  it  may  be  possible  for  us 
to  present  it.  We  realize  that  cases  of  this  character  are 
somewhat  drawn  out  and  possibly  somewhat  uninterest- 
ing. It  is  the  desire  of  all  of  us,  I  am  sure,  to  present 
this  matter  to  you  fairly. 

The  question  which  you  will  be  called  upon  by  his 
Honor,  as  I  apprehend,  to  determine  here  is  simply  what 
is  the  just  compensation  which  the  government  of  the 
United  States  should  pay  to  these  people  by  reason  of  the 
fact  that  it  has,  by  virtue  of  its  powers  and  for  purposes 
of  public  policy,  seen  fit  to  take  and  to  cancel  the  lease- 
hold interest  of  the  Tavares  Construction  Company. 

We  will,  first,  present  to  you,  ladies  and  gentlemen, 
witnesses  who  will  tell  you  of  their  qualifications  generally 
to  determine  the  question  of  fair  market  value  of  these 
lands.  They  will  follow  and  give  to  you  a  statement  of 
their  special  [692]  study  and  investigation  in  order  that 
they  might  arrive  at  an  opinion  with  relation  to  the  fair 
market  value  of  these  particular  lands. 

I  believe  it  is  fairly  well  understood  now  that  the  date 
of  valuation  upon  which  the  lands  should  be  valued,  even 
including  Parcel  A,  is  November  10,  1942. 

That  is  the  problem  which  I  believe  you  will  be  called 
upon  by  his  Honor  to  solve  in  arriving  at  your  verdict 
with  relation  to  the  land.  There  may  be  some  testimony 
here  to  the  efifect  that  Parcel  A  was  first  entered  upon 
on  the  27th  or  28th  day  of  August,  1942.  That  question 
has  not  definitely  been  settled.  If  it  is  thought  advisable 
and  necessary,   we  will  give  you   their   estimates   of  the 
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valuation  of  Parcel  A  on  the  27th  or  28th  day  of  August, 
1942. 

These  gentlemen  whom  we  will  present  will  be  Mr. 
Ewart  Goodwin  of  the  City  of  San  Diego.  He  will  tell 
you  who  he  is  and  what  his  experience  has  been.  He  will 
tell  you  of  the  efforts  he  made  to  investigate  this  situation. 
He  will  tell  you  of  the  efforts  that  he  made  to  determine 
sales  of  lands,  similar  lands  and  comparable  to  this  land, 
in  the  locality  in  which  these  were  located.  He  will  tell 
you  of  his  investigation  of  leases  and  rentals  and  he  will 
give  to  you  the  workings  of  his  mind  as  he  arrives  at  his 
opinion.  And,  while  I  may  not  have  it  exactly  as  I  feel 
that  he  will  give  it  to  you,  I  say  to  you  that  Mr.  Good- 
win will  tell  you  that,  in  his  [693]  opinion,  the  fair  market 
value  of  all  of  the  lands,  including  all  of  the  interests 
therein,  as  of  November  10,  1942,  was  the  sum  of  $310,- 
478.  He  will  tell  you  how  he  arrived  at  it.  He  will  tell 
you  that  includes,  within  itself,  his  figure  with  relation  to 
the  leasehold  interest  of  the  San  Francisco  Bridge  Com- 
pany. I  am  not  sure,  and  I  don't  want  to  misstate,  that 
that  includes  his  figure  with  relation  to  the  interest  of  Mr. 
Johnson.  That  is  Parcel  9.  In  any  event,  his  figure  will 
be  in  the  neighborhood  of  $310,478. 

As  the  matter  is  now  outlined  in  my  mind,  he  will  be 
followed  by  O.  W.  Cotton  of  the  City  of  San  Diego.  He 
will  tell  you  of  his  general  qualifications  and  experiences. 
He  will  tell  you  that  he  went  upon  these  premises,  for  the 
purpose  of  making  a  specific  appraisal  thereof,  in  the 
month  of  September,  first,  1942;  that  he  went  there  at 
the  request  of  the  Maritime  Commission  and  the  Tavares 
Construction  Company,  jointly;  that  he  made  his  investi- 
gation.    He  will  tell  you  what  he  did.     He  will  tell  you 
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that  from  then  on  he  has  continued  his  investigation.  He 
will  tell  you  what,  in  his  opinion,  the  fair  market  value  of 
this  land  was.  And,  when  I  say  "land,"  I  am  talking  about 
everything  in  this  case  except  the  lease,  coupled  with  an 
option,  of  the  Tavares  Construction  Company,  which  you 
have  in  your  hands  and  which  is  Exhibit  W.  He  will 
tell  you  that,  in  his  opinion,  the  fair  market  value  of 
these  premises,  as  of  November  10,  1942,  was  [694]  ap- 
proximately $220,000. 

Then  we  will  bring  to  you  Mr.  George  Schmultz  of  the 
City  of  Los  Angeles.  He  will  tell  you  of  his  general 
qualifications  and  he  will  tell  you  of  his  special  investiga- 
tion of  these  particular  lands,  what  he  did.  And  then  he 
will  tell  you  that,  in  his  opinion,  the  fair  market  value  of 
the  lands  was  somewhere  around  $250,000. 

As  to  the  Johnson  interest,  each  of  these  three  gentle- 
men will  give  you  their  opinion  of  that.  I  believe,  from 
my  memory,  that  that  figure  will  range  somewhere  about 
$2500  or  possibly  $3500. 

We  will  then  have  completed  the  testimony  in  so  far  as 
what  we  call  the  land  is  concerned.  We  feel  that  in  pre- 
senting it  to  you  in  this  way,  we  can  bring  it  along  gradu- 
ally as  the  thing  progresses  and  chronologically. 

Then  we  will  take  up  the  question  of  the  Tavares  con- 
tract, what,  if  anything,  the  Tavares  Construction  Com- 
pany and  its  associate,  the  Concrete  Ship  Constructors, 
are  entitled  to  as  just  compensation,  at  your  hands,  for  the 
taking  away  of  whatever  rights  they  may  have  had  under 
Exhibit  W. 

This  case,  very  largely,  in  my  humble  opinion,  depends 
upon  a  construction  of  Exhibit  W. 

We  will  present  to  you,  too,  Mr.  Charles  Shattuck  and 
Tom  Mason  of  the  City  of  Los  Angeles.     They  will  take 
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up  with  [695]  you  the  question  of  the  just  compensation 
which  is  due  for  the  taking  away  of  whatever  rights,  if 
any,  may  have  arisen  by  virtue  of  that  contract  which 
the  Defense  Plant  Corporation  entered  into  with  the 
Ta^vares  Construction  Company  on  the  27th  day  of  De- 
cember, 1942.  Mr.  Shattuck  will  tell  you  his  experience. 
He  will  tell  you  what  study  and  investigation  he  has  made 
and,  when  he  is  asked  the  question  as  to  what,  in  his 
opinion,  is  the  market  value  of  Exhibit  W,  his  answer, 
ladies  and  gentlemen,  will  be  zero,  nothing. 

He  will  be  followed  by  Mr.  Thomas  F.  Mason  of  the 
City  of  Los  Angeles.  He  will  tell  you  of  his  general 
qualifications  and  of  his  special  study  of  matters  relat- 
ing to  harbors  and  tidelands.  And  Mr.  Mason,  like  Mr. 
Shattuck,  will  tell  you  that,  in  his  opinion,  the  fair  market 
value  of  Exhibit  W,  that  is,  the  bonus,  the  amount  of 
money  which  a  man  would  pay  to  have  the  rights  which 
Tavares  had  over  there,  was  zero,  nothing. 

After  that  has  been  fully  presented,  ladies  and  gentle- 
men, the  defendants  in  this  case,  if  they  see  fit,  of  course, 
will  present  to  you  what  we  call  rebuttal  evidence.  His 
Honor  will  then  tell  you  what  the  law  is  and  you  will  de- 
cide it.  And  your  great  recompense  will  be  a  conscious- 
ness of  a  duty  well  done. 

H  your  Honor  please,  if  I  may  be  permitted,  is  it  neces- 
sary for  us  to  proceed  this  afternoon?  Could  we  take  a 
re- [696]   cess? 

The  Court:  I  think  so;  yes.  Could  we  have  some  in- 
dication as  to  the  probabilities  of  the  time  that  will  be 
necessary  from  now  on? 

Mr.  Landrum:  I  do  not  think  there  is  any  question 
whatsoever  but  what  all  of  the  testimony  will  be  in  in  this 
case  not  later  than  Tuesday  night. 
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The  Court :  How  do  you  feel  about  that,  gentlemen  of 
the  defense?  Is  that  your  understanding  also  as  to  your 
prospects  and  probabilities? 

Mr.  Monroe:     I  think  so,  your  Honor;  yes. 

The  Court:     And  Mr.  Martin? 

Mr.  John  M.  Martin:  If  I  understand  Mr.  Landrum, 
any  possible  rebuttal  on  behalf  of  my  client  will  be  limited 
to  two  witnesses  rather  than  five,  which  will  shorten  the 
time.  I  think  it  is  true  that  probably  by  Tuesday  night 
we  will  all  conclude. 

The  Court:  Then,  I  think  we  can  take  the  time  be- 
tween now  and  Monday  morning  at  9:30,  without  any 
prejudice  to  the  case. 

Ladies  and  gentlemen,  this  is  a  long  recess  now  until 
Monday  morning  at  half-past  nine.  We  are  not  going  to 
have  a  session  tomorrow  but,  as  I  told  you  on  yesterday, 
if  this  case  prolongs  itself  into  the  end  of  next  week,  we 
will  have  to  have  a  session  on  Saturday  of  next  week. 
During  this  re- [697]  cess  remember  particularly  the  ad- 
monition given  not  to  talk  about  this  case  or  to  suffer 
yourself  to  be  spoken  to  or  approached  by  any  person 
concerning  this  case  or  anything  involved  in  the  trial  of 
the  case.  You  are  not  to  form  or  express  any  opinions 
on  the  case  until  it  is  finally  submitted  to  you.  I  will  ask 
you  to  leave  those  papers  here,  ladies  and  gentlemen,  over 
the  week-end.  You  may  deliver  them  to  the  clerk  and  he 
will  see  that  they  are  left  here  so  that  they  can  be  re- 
turned to  you.  We  will  take  a  recess  until  Monday  morn- 
ing at  9:30. 

(Thereupon,  a  recess  was  taken  until  9:30  o'clock  a.  m., 
Monday,  February  24,  1947.)    [698] 
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San  Diego,  California,  Monday,  February  24,  1947. 
9:30  A.  M. 

The  Court:     All  present.     Proceed. 

Mr.  Landrum :     Mr.  Goodwin,  will  you  come  up,  please. 

EWART  GOODWIN, 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff,  hav- 
ing been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

The  Clerk:     State  your  name,  please. 

The  Witness:     Ewart  Goodwin. 

Direct  Examination 

By  Mr.  Landrum: 

Q.     Will  you  state  your  name? 

A.     Ewart  Goodwin. 

Q.     Where  do  you  Hve,  Mr.  Goodwin? 

A.     I  live  at  202  Nutmeg,  San  Diego. 

Q.     How  long  have  you  lived  in  the  City  of  San  Diego? 

A.     39  years. 

Q.     How  old  are  you?  A.     39. 

Q.     What  is  your  business  or  profession? 

A.     I  am — 

Mr.  Crouch :  We  will  admit  Mr.  Goodwin's  qualifica- 
tions. 

The  Court :  I  think  they  should  have  the  right  to  show 
generally  what  his  qualifications  are;  not  too  extensively, 
[700]  though. 

Q.  By  Mr.  Landrum :  Will  you  state  again  what 
your  business  or  profession  is? 

A.     General  real  estate  and  insurance  business. 
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Q.  How  long  have  you  been  engaged  in  the  real  estate 
and  insurance  business  in  the  City  of  San  Diego? 

A.     17  years. 

Q.  State  briefly  for  the  court  and  jury  your  experi- 
ence in  connection  with  the  buying  and  selling  and  han- 
dling of  real  estate. 

A.  During  the  flrst  four  years  I  was  engaged  in  the 
insurance  and  real  estate  business,  I  engaged  in  it  under 
the  direction  of  my  father  and  others  in  our  organization. 
Since  1934  I  have  engaged  in  the  real  estate  and  insurance 
business  as  an  independent  appraiser  and  as  an  indepen- 
dent broker  handling  the  sale  and  leasing  and  management 
of  real  property. 

Q.  Will  you  tell  us,  just  briefly,  some  of  the  lands  or 
interests  that  you  have  appraised  and  how  you  have  ap- 
praised them? 

A.  I  have  appraised  virtually  all  types  of  land  in  San 
Diego  County  except  mineral  or  timber  lands.  I  have 
appraised  for  various  individuals  in  this  area,  for  institu- 
tions such  as  the  First  National  Trust  and  Savings  Bank 
of  San  Diego,  the  Commercial  Bank  and  Trust  Company 
of  New  York  [701]  and  various  law  firms  in  this  com- 
munity and  in  the  city  of  Los  Angeles.  I  have  appraised 
for  the  Connecticut  Mutual  Life  Insurance  Company.  I 
have  appraised  properties  in  virtually  all  of  the  cities  in 
the  San  Diego  County  area.  I  have  appraised  properties 
on  San  Diego  Bay.  I  have  appraised  for  the  Rohr  Air- 
craft Company.  I  have  appraised  the  two  principal  manu- 
facturing plants  in  National  City,  the  plant  of  Schiefer  & 
Sons  Furniture  and  Fixture  Plant  and  I  have  appraised 
for  the  plant  of  the  Solar  Aircraft  in  National  City. 
Those  two  plants,  Schiefer  &  Sons  and  the  Solar  Aircraft, 
I  appraised.    I  appraised  for  the  United  States  of  America 
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additional  areas  which  they  took  in  1940  and  1941  at  the 
Destroyer  Base,  now  known  as  the  Repair  Base.  I  have 
appraised  various  other  types  of  properties  in  San  Diego, 
hotels,  apartments,  downtown  business  properties,  resi- 
dences and  various  properties  in  connection  with  airport 
facilities  and  the  like.  [702] 

Q.  Have  you  made  appraisals  and  special  studies  of 
harbor  properties,  in  general? 

A.  Yes;  the  appraisals  that  I  did  for  Rohr  Aircraft 
involved  a  consideration  of  certain  harbor  facilities.  I 
appraised  the  area  that  was  taken  on  the  northeast  corner 
of  Coronado.  I  appraised  the  Spanish  Bight  properties 
belonging  to  the  City  of  Coronado  and  the  G.  D.  and 
A.  B.  Spreckels  Companies  in  connection  with  the  acquisi- 
tion at  that  time. 

Q.  In  connection  with  your  business  operations  has 
it  been  necessary  for  you  to  be  familiar  with  the  sales  and 
leases  in  the  City  of  San  Diego  and  City  of  National  City? 

A.  Yes.  We  have  operated  actively  in  the  City  of 
San  Diego  and  in  the  City  of  National  City.  We  have 
managed  properties  in  the  City  of  National  City  for  our 
clients,  and  we  have  made  a  number — have  negotiated  a 
number  of  loans  on  properties  in  the  City  of  National 
City,  in  connection  with  which  it  was  necessary  to  form 
an  opinion  of  the  value  of  these  properties  and  submit 
them  to  the  persons  or  corporations  that  were  to  take 
the  loans. 

O.  Now,  we  are  concerned  here  with  what  we  know 
as  parcel  9,  the  Johnson  properties,  and  also  certain  prop- 
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erties  belonging  to  the  City  of  San  Diego.  Are  you  famil- 
iar with  those  properties  ? 

A.  Yes,  I  have  been  familiar  with  those  properties 
over  a  period  of  many  years,  more  particularly  during 
the  [703]  time  commencing  in  1940  when  we  were  en- 
gaged to  appraise  properties  in  that  area  in  connection 
with  acquisitions  during  1940  and  1941. 

The  Court:     Can't  you  hear,  Mr.  Crouch? 

Mr.  Crouch :  Yes,  your  Honor.  I  want  a  point  cleared 
up.  I  understood  from  the  opening  statement  of  counsel 
for  the  government  that  Mr.  Goodwin  was  not  being  used 
as  a  witness  against  our  client,  but  only  as  against  Na- 
tional City. 

Mr.  Landrum:  My  purpose,  of  course,  is  to  have  him 
testify  as  to  his  opinion  of  the  value  of  the  lands  only. 

Mr.  Crouch:  Well,  I  want  to  know  whether  or  not  it 
is  necessary  for  me  to  pay  any  attention  to  his  testimony, 
if  not  offered  against  us. 

The  Court:  You  had  better  follow  his  evidence,  Mr. 
Crouch. 

Q.  By  Mr.  Landrum :  Now,  Mr.  Goodwin,  have  you 
made  a  special  study  and  investigation  of  the  lands  with 
which  we  are  here  concerned,  being  parcel  9,  the  Johnson 
lands,  and  the  City  of  National  City  lands? 

A.     Yes,  I  have. 

Q.  Now,  will  you  tell  us  just  what  you  did  in  connec- 
tion with  that  study? 

A.  Yes.  Upon,  receiving  the  request  to  proceed  with 
an  appraisal  of  this  property,  I  assembled  maps  and  plats 
of  the  area.  I  inspected  the  area,  and  also  inspected  maps 
[704]  available  in  the  Harbor  Department  of  the  City  of 
San  Diego  as  to  the  progress  of  work  and  projected  work 
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in  that  area.  I  discussed  my  own  opinions  with  various 
other  realtors  in  San  Diego  and  in  the  Los  Angeles  area 
who  were  familiar  with  harbor  property.  I  discussed  the 
harbor  situation  particularly  with  Mr.  Joe  Brennan,  Port 
Director  of  the  Harbor  Department  of  San  Diego,  with 
Mr.  Bub,  chief  engineer  for  the  Harbor  Department  of 
San  Diego,  with  Mr.  Ireland,  engineer  for  the  City  of 
San  Diego,  with  Mr.  Eichenlaub  of  the  San  Diego  and 
Arizona  Eastern  Railway  Company,  with  Mr.  Krames, 
assistant  passenger  agent  of  the  Santa  Fe  Railway.  I 
obtained  information  as  to  the  leases  existing  on  the 
various  properties,  on  the  tidelands  of  the  City  of  San 
Diego  that  might  be  susceptible  of  comparison  with  the 
properties  that  we  were  to  appraise  in  the  City  of  National 
City.  I  also  reviewed  other  tideland  areas  available  on 
San  Diego  Bay,  some  areas  to  the  south  of  the  subject 
property,  and  certain  areas  that  would  be  available  in  the 
City  of  Coronado,  also,  of  course,  on  San  Diego  Bay.  I 
investigated  and  brought  myself  up  to  date  as  of  that 
time  on  the  housing  situation  in  San  Diego  and  in  National 
City,  and  the  state  of  the  labor  market  in  this  area  at 
that  particular  time. 

I  studied  the  development  of  the  district,  its  accessi- 
bility to  workers  from  the  standpoint  of  transportation, 
buslines,  and  the  like,  that  would  bring  them  to  their  work 
in  [705  J  this  particular  district.  I  studied  the  develop- 
ment of  the  district.  I,  of  course,  have  been  familiar  with 
it  over  a  period  of  many  years,  but  studied  it  further 
with  a  view  of  reaching  an  opinion  as  to  those  trends  for 
the  time  being  and  in  the  future. 
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Q,  Mr.  Goodwin,  did  you  make  an  effort  to  gather 
information  with  relation  to  the  sales  of  property  which 
you  considered  similar  and  comparable  to  this? 

A.  Yes.  Of  course,  as  to  sales  of  tideland  property 
as  such,  there  weren't  any.  As  to  sales  of  industrial  lands 
both  in  the  City  of  San  Diego  and  in  the  City  of  National 
City,  there  were  some;  a  number  in  the  City  of  San 
Diego,  and  there  were  very  few  in  the  City  of  National 
City. 

I  was  interested  in  checking  those  sales  with  particular 
reference  to  interpreting  them  in  view  of  the  condemna- 
tion of  the  parcel  that  has  been  referred  to  as  the  Johnson 
parcel,  and  as  to  the  areas  in  the  tidelands  that  were  being 
condemned  that  were  something  in  excess  of  1,000  feet 
from  frontage  on  deep  water. 

Q.  Did  you  find  any  sales  which  you  felt  you  could 
use  in  arriving  at  your  opinion?  A.     Yes,  I  did. 

Q,  Did  you  have  knowledge  of  a  sale  that  has  been 
discussed  in  this  case  as  having  been  a  sale  to  a  Plywood 
company?    [706] 

A.  Yes,  I  was  familiar  with  that  sale  from  the  San 
Diego  and  Arizona  Eastern  Railway  Company  to  the  Ply- 
wood Structures  Company,  also  known  as  Stewart  & 
Bennett. 

Q.  Now,  I  will  ask  you  whether  or  not  that  property 
was  sold  in  1942. 

A.     Yes,  that  property  was  sold  on  April  1,  1942. 

Q.     Do  you  know  who  sold  it? 

A.  Yes,  it  was  sold  by  the  San  Diego  and  Arizona 
Railway  Company. 

Q.     To  whom?  A.     To  the  Plywood  Structures. 

Q.     Was  it  sold  again  in  1944,  if  you  know? 

A.    Yes,  it  was.  At  that — yes,  it  was  sold  in  1944.  [707] 
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Q.  By  Mr.  Landrum :  Do  you  know  the  price  that 
was  paid  for  it  on  the  first  sale  in  1942? 

A.     Yes;  I  do. 

Q.  Do  you  consider  that  sale  one  which  might  be  com- 
parable to  the  lands  known  as  the  Johnson  lands  and  the 
upland  with  which  we  are  here  concerned? 

A.     Yes;  I  consider  it  quite  comparable. 

Q.     Now,  did  you  find  any  other  sales — 

Mr.  Crouch :  Pardon  me ;  I  didn't  quite  understand. 
You  are  asking  was  the  sale  comparable.  Do  you  mean 
comparable  to  National  City  land  or  comparable  with  the 
Johnson  sale? 

Mr.  Landrum:  I  asked  him  if  he  considered  it  com- 
parable with  the  Johnson  land  and  the  upland  with  which 
we  are  here  concerned. 

Mr.  Crouch:     May  I  have  the  question  read? 

(Question  read  by  reporter.) 

Mr.  Landrum:     You  may  answer. 

The  Witness :  Well,  I  think  possibly  it  might  be  antici- 
pating something  from  the  standpoint  of  the  sale  being 
comparable.  The  land  is  what  I  referred  to  as  being  com- 
parable or  susceptible  of  comparison.  Of  course,  one  was 
tidelands  and  the  other  was  land  that  was  owned  in  fee 
and  to  which  the  fee  was  transferred. 

Q.  By  Mr.  Landrum:  Were  there  any  buildings  on 
the  property  at  the  time  of  the  first  sale?   [708] 

A.     No;  there  were  not. 

Q.  Were  there  buildings  on  there  at  the  time  of  the 
second  sale?  A.     Yes;   there  were. 

Q.     Do  you  know  what  they  were? 

A.  Yes.  The  second  sale  involved  not  only  the  prop- 
erty in  Block  281  of  National  City  but  also  approximately 
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half  of  the  block  to  the  north.  In  the  property  to  the 
north,  which  was  included  in  the  second  sale,  there  was 
located  an  office  and  warehouse  building  on  one  portion 
and  on  another  a  warehouse  building,  that  was  occupied 
at  the  time  of  the  second  sale  by  the  Sperry  Flour  people. 
On  the  property  that  was  the  subject  of  the  sale,  or  a 
portion  of  it  that  was  subject  to  the  sale,  in  April,  1942, 
it  had  located,  I  think,  a  warehouse. 

Q.  Did  you  find  other  sales  that  you  took  into  con- 
sideration and  considered  in  arriving  at  your  conclusion? 

A.     Yes. 

Q.  Will  you  take  some  of  them,  giving  us  the  name 
of  the  seller,  the  name  of  the  buyer,  the  date  of  the  sale, 
but  I  don't  think  it  is  necessary  for  you  to  state  the  price 
at  which  it  was  sold? 

A.  On  October  30,  1942,  there  was  a  transaction  on  a 
piece  of  property  lying  between  National  Avenue  and  the 
San  Diego  &  Arizona  Railway  right-of-way.  This  piece 
of  property  [709]  consisted  of  approximately  34^  acres. 
The  seller  was  George  V.  Johnson  and  Mildred  J.  Johnson 
and  the  buyer  was  George  D.  Shanahan  and  John  H. 
Shanahan.  The  more  easterly  portion  of  this  property 
was  zoned  for  light  manufacturing  and  the  most  westerly 
500  feet  of  it  in  depth,  paralleling  the  railroad  right-of- 
way,  was  zoned  for  heavy  manufacturing.  Most  of  this 
property  was  on  original  good,  solid  ground.  About  one- 
fourth  of  it  was  located  on  low  and  marshy  ground. 
This  area  was  comparable  to  the  Johnson  property  and 
susceptible  of  comparison  to  these  areas  of  the  tidelands. 

Q.     Did  you  have  other  sales? 

A.  I  considered  the  listing  of  the  Santa  Fe  Railroad 
on  a  piece  of  property  directly  north  of  the  Johnson  parcel 
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and  also  considered  the  lease  that  existed  on  that  property 
from  the  Santa  Fe  Railroad  to  the  Tavares  Construction 
Company. 

O.  What  was  the  purpose  of  your  appraisal?  What 
were  you  going  to  determine? 

A.  I  was  endeavoring  to  form  an  opinion  of  the  fair 
market  value  of  the  various  parcels,  together  with  the 
fair  market  value  of  the  lease  that  was  held  by  the  San 
Francisco  Bridge  Company. 

Q.  What  do  you  understand  the  words  "fair  market 
value"  to  mean?  What  is  your  definition  of  that,  Mr. 
Goodwin  ? 

A.  Well,  the  fair  market  value  is  the  highest  price, 
in  [710]  terms  of  money,  that  a  given  piece  of  property 
would  bring,  exposed  for  sale  on  the  open  market,  with  a 
reasonable  time  to  find  a  buyer  willing  to  buy,  not  com- 
pelled to  buy,  selling  to  a  seller  who  is  willing  to  sell,  but 
not  compelled  to  sell,  each  having  a  knowledge  of  all  of 
the  conditions,  advantages  and  disadvantages,  surround- 
ing the  given  piece  of  property,  and  a  reasonable  time  to 
find  such  a  buyer  and  conclude  a  sale. 

Q.  I  understand  you  to  say  that  you  found  and  took 
into  consideration  some  leases,  did  you  not? 

A.     Yes. 

Q.  Will  you  tell  us  about  those  leases  that  you  felt 
that  you  could  consider  in  arriving  at  your  conclusion? 

A.  Virtually  all  of  these  leases,  other  than  the  one 
referred  to,  were  leases  that  had  been  made  by  the  Harbor 
Department  of  the  City  of  San  Diego  to  various  persons, 
firms  and  corporations,  who  were  operating  on  the  tide- 
lands  area  of  the  City  of  San  Diego. 
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Q.  Where  did  you  get  your  information  with  relation 
to  those  leases? 

A.  From  the  Harbor  Department  of  the  City  of  San 
Diego. 

Q.     Do  you  know  the  terms  of  those  leases  ? 

A.     Yes.     The  terms,  of  course,  varied. 

Q.  What  kind  of  leases  were  they?  How  long  did 
they  run?  [711] 

A.  Well,  all  of  the  bulk  of  them  ran  from  15  to  25 
years. 

Q.  Were  they  a  straight  lease  for  that  period  of  time 
or  was  it  a  lease  with  an  option  to  renew? 

A.  There  were  some  that  were  straight  leases  up  until 
1941  and,  in  1942,  the  bulk  of  the  leases  that  had  been 
made  were  what  we  might  call  straight  leases  or  a  time 
lease.  There  were  at  that  time,  and  starting  then  in  an 
accelerated  way,  no  more  leases  made  on  a  five-year  basis 
with  an  option  for  an  additional  term  resulting  from — 

Q.  In  other  words,  the  lease  provided  that  it  ran  five 
years  and  then,  if  the  lessee  wanted  to  renew  it  for 
another  five,  he  could  do  it?     Is  that  what  you  mean? 

A.  Yes;  usually  at  a  graduated  rental.  They  were 
not  all,  however,  on  that  basis. 

Q.  Have  you  prepared  for  us  a  map,  what  we  would 
call  a  lease  map,  showing  the  leases  that  you  considered? 

A.     Yes;  I  have. 

Q.     Could  I  have  it,  please,  sir? 

Will  you  mark  this  for  identification? 

The  Clerk:     Plaintiff's  Exhibit  No.  6  for  identification. 

(The  document  referred  to  was  marked  Plaintiff's  Ex- 
hibit No,  6  for  identification.) 
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Q.  By  Mr.  Landrum :  Mr.  Goodwin,  I  show  you 
Plaintiff's  Exhibit  for  identification  No.  6  and  I  will  ask 
you  to  examine  [712]  it  and  state  what  it  is. 

The  Court:     Have  you  seen  this  map,  gentlemen? 

Mr.  Monroe:     No,  your  Honor. 

The  Court:     You  may  look  at  it  first. 

Mr.  Crouch:  H  Mr.  Goodwin  takes  the  map  direct, 
we  have  no  objection. 

Mr.  John  M.  Martin:     No  objection. 

Mr.  Landrum :  I  understand,  your  Honor,  there  is  no 
objection.  And  may  it  be  understood  that  this  exhibit  is 
in  by  agreement? 

The  Court :  So  ordered,  and  it  will  be  marked  as  Plain- 
tiff's Exhibit  No.  6  in  evidence. 

(The  document  referred  to  was  received  in  evidence 
and  marked  as  Plaintiff's  Exhibit  No.  6.) 

Mr.  Landrum:     May  we  put  it  on  the  easel? 

The  Court:     Yes. 

Q.  By  Mr.  Landrum :  Mr.  Goodwin,  will  you  be  good 
enough  to  step  down  here  to  the  easel  with  me?  Using 
Exhibit  6  to  illustrate  your  testimony,  will  you  tell  the 
court  and  jury  just  what  is  shown  on  Exhibit  6? 

A.  There  is  shown,  in  reddish  or  pink  color,  on  Exhibit 
6  the  property  that  is  the  subject  of  this  particular  trial, 
delineating  on  it  the  entire  taking  in  this  particular  action. 
The  various  parcels  shown  are,  starting  off  with  Parcel 
No.  1,  the  area  that  has  been  referred  to,  and  the  [713] 
area  that  was,  in  1942,  leased  by  the  Tavares  Construction 
Company;  parcel  No.  2,  an  area  that  Tavares  Construc- 
tion Company  had  had  under  lease  at  an  earlier  date; 
Parcel  No.  3,  being  an  area  as  of  the  date  of  the  taking 
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in  November,  1942,  which  was  still  owned  by  the  City 
of  National  City  but  had  not  been  leased  to  anyone  at 
that  time.  Parcel  No.  5  was  a  railroad  "Y"  that  had 
been  used  by  the  Santa  Fe  Railroad,  being  a  "Y"  which 
should  be  and  is  distinguished  from  a  spur  track,  since, 
under  the  agreement  with  the  Railroad,  it  could  not  be 
used  as  a  spur  track  facility.  Parcel  No.  7  was  an  area 
that  had  been  leased  from  the  City  of  National  City  by 
the  San  Francisco  Bridge  Company,  which  area  extended 
out  into  Area  A  a  distance  of  533.25  feet  by  seven 
hundred  and  some  feet.  It  is  not  shown  on  here  and  I 
don't  remember  how  far  exactly  it  ran  from  east  to  west 
but  it  would  be  from  the  westerly  line  of  this  parcel  and 
ran  to  and  intercepted  an  extension  of  the  east  and  west 
line  on  the  north  boundary  of  the  same  parcel,  what  we 
call  an  oblique  parallelogram.  Parcel  No.  8,  shown  on 
this  map,  was  an  area  that  had  been  leased  by  the  City 
of  National  City  to  a  water  taxi  company,  but  which 
lease  on  the  date  of  taking  had  been  in  default  for  some 
10  or  11  years,  and  the  balance  of  Area  A  was  the  area 
that  had  not  been  dredged  but  was  to  be  dredged  as  a 
basin  for  anchorage  of  ships  and  construction  of  wharves. 
Parcel  No.  9  is  the  parcel  that  has  been  referred  to  as 
the  Johnson  [714]  Parcel  and  is  shown  on  the  exhibit, 
Parcel  No.  10  being  the  area  immediately  north  of  the 
Johnson  parcel,  that  is  not  the  subject  of  this  trial. 

Q.  Now,  the  blue  that  you  have  over  here — what  does 
that  mean?  Is  there  any  way  that  you  can  tie  that  in  to 
some  record  that  you  have  ? 

A.  The  areas  delineated  in  blue,  marked  by  and  pointed 
to  with  .certain  letters  of  the  alphabet  designating  them, 
are  various  leases  that  have  been  entered  into  from  1939 
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on.  They  might  not  be  accurate  as  of  today.  There  has 
been  a  constant  process  of  negotiation  whereby  one  con- 
cern would  give  up  a  Httle  bit  of  land  and  another  concern 
would  take  it  on.  But  they  indicate  the  various  leases 
that  had  been  entered  into  on  or  about  the  date  of  taking. 

Q.  I  notice  on  Exhibit  6,  for  instance,  the  letter  "E." 
What  does  that  mean? 

A.  The  letter  "E"  would  designate  that  particular 
lease  solely  for  reference,  so  that  they  could  readily  de- 
termine the  amount  of  the  rent  that  was  being  paid  for 
that  particular  parcel. 

Q.  Do  you  have  information  on  that  lease?  We  will 
just  take  "E."    Tell  us  who  leased  it,  to  whom  and  when. 

Mr.  Monroe:  That  we  will  object  to  as  incompetent 
and  immaterial. 

The  Court:     Overruled.    [715] 

The  Witness:  "E"  was  a  lease  from  the  Harbor  De- 
partment of  the  City  of  San  Diego  to  the  Marine  Con- 
struction Company.  It  covered  an  area  of  172,224  square 
feet  or  3.95  of  an  acre.  It  was  a  lease  for  five  years, 
from  1939  until  1944. 

Q.  By  Mr.  Landrum:  Do  you  know  the  rental  that 
was  to  be  paid?  A.     Yes. 

Q.  Do  you  know  the  rental  that  was  to  be  paid  on  all 
of  these  leases?  A.     Yes. 

O.     You  have  the  same  opinion  on  all  of  these  leases 
here,  do  you  not;  that  you  have  given  us  on  that  one? 
A.     Yes;  I  do. 

0.  All  right.  Mr.  Goodwin,  there  has  been  some 
discussion  in  this  case  with  relation  to  what  a  witness  had 
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termed  plottage,  plottage  value.  What  is  plottage  value, 
as  you  understand  it? 

A.  Plottage  value  is  usually  used  as  an  expression  in- 
dicating whether  or  not,  in  the  opinion  of  one  individual, 
a  given  piece  of  land  has  plottage  value.  Property  might 
have  plottage  value  because  in  a  residential  district  it  is 
of  an  ideal  size  and  type  for  the  type  of  improvement 
that  goes  in  that  particular  district.  The  same  might  be 
true  in  an  industrial  area  because  it  is  ideal  for  the  type 
of  industry  that  is  attracted,  either  because  it  is  smooth 
or,  [715a]  on  the  other  hand,  because  it  is  of  a  particular 
size.  It  is  also  used  as  indicating,  for  example,  a  plottage 
value  of  a  piece  of  vacant  land  as  compared  to  a  piece  of 
land  adjoining  it  that  might  have  improvements  on  it, 
for  which  you  wanted  to  use  the  land,  and  did  not  see 
fit  then  to  use  it.  If  you  bought  the  improved  land  and 
then  had  to  tear  down  the  buildings  and  start  from  there, 
you  might  say  the  unimproved  land  had  a  plottage  value 
in  comparison  to  what  it  cost  you,  not  having  to  expend 
the  same  amount  of  money  on  the  unimproved  parcel 
to  get  it  in  shape  to  start  off  with  the  development  which 
you  proposed.  [715b] 

O.  Well,  now,  this  particular  land  with  which  we  are 
here  concerned  known  as  the  City  of  National  City  land, 
there  was  a  discussion  here  about  inasmuch  as  that  was 
a  large  block  of  land,  that  it  would  give  an  added  value 
to  this  area.  Step  down  here  to  this  map  and  tell  us 
what  you  think  about  any  plottage  value  to  that  property. 

The  Court:     You  are  referring  to  Exhibit  F? 

Mr.  Landrum:     To  Exhibit  1,  your  Honor. 

The  Witness:  Referring  to  Exhibit  1,  and  considering 
the  plottage  value  of  that  particular  property  taken  as  a 
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whole,  it  had  certain  advantages  from  the  standpoint  that 
you  did  have  some  considerable  amount  of  land  available 
in  one  piece.  It,  however,  had  certain  very  definite  dis- 
advantages, in  my  opinion.  Parcel  No.  1  had  been  leased 
to  the  Tavares  Construction  Company  and  parcel  No.  7 
had  been  leased  to  the  San  Francisco  Bridge  Company. 
As  a  result  parcel  No.  3  had  been  divided  from  the  front- 
age on  the  deep  w^ater,  which  is  the  principal  advantage 
of  tidelands  area  or  any  water-front  area.  The  rear  por- 
tion of  parcel  No.  3  was  over  3,000  feet  from  the  deep 
water  and  had  access  only  to  it  at  its  most  westerly 
boundary,  and  even  at  that  point  did  not  front  on  deep 
water  at  the  date  of  taking.  It  was  also  intercepted  by 
the  Y  of  the  Santa  Fe  Railroad,  and  while  I  believe  it 
would  be  reasonable  to  assume  that  some  deal  could  be 
made  for  their  Y,  if  it  served  the  advantage  of  the  City 
of  [716]  National  City,  it  could  only  have  been  done  at 
some  expense  to  the  City  of  National  City  or  the  prospec- 
tive lessee  that  they  might  have  had  in  mind,  to  whom 
they  might  have  leased  the  property. 

Q.  By  Mr.  Landrum :  All  right.  Mr.  Goodwin,  what 
did  you  find  with  relation  to  the  availability  of  other  tide- 
lands  about  this  time? 

A.  The  tideland  that  fronted  on  water  of  an  adequate 
depth  over  which  large  ships  could  navigate  was  very 
restricted  at  this  time.  There  were  considerable  other 
properties  to  the  south  of  this  property  that  could  be 
brought  into  use  and  made  available  to  use,  but  only  at 
a  cost,  the  cost  of  dredging  them  and  the  cost  of  deposit- 
ing the  spoil  in  the  fill.  There  were  only  a  comparatively 
very  small  number  of  acres  still  remaining  in  the  tide- 
lands  of  the  City  of  San  Diego.     There  were  approxi- 
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mately  100  acres  in  the  City  of  Coronado,  some  of  which 
had  been  made  available  only  a  matter  of  a  year,  or  dur- 
ing the  year  prior  to  the  date  of  taking  here.  A  good 
substantial  portion  of  the  better  area  in  Coronado  was 
not  in  use  at  the  date  of  the  taking  with  which  we  are 
concerned  here.  The  area  to  which  I  refer  is  that  which 
was  later  taken  and  put  to  use  as  a  housing  project,  in  the 
northeasterly  tip  of  the  island.  As  for  properties  that 
could  be  put  to  immediate  use,  in  tidelands  there  were 
very  few. 

Q.  Did  you  consider  that  in  arriving  at  your  cost? 
[717]  A.     Yes,  I  did. 

Q.  From  your  experience  in  connection  with  buying, 
selling  and  handling  real  estate,  and  your  own  personal 
inspection  of  this  land,  do  you  have  an  opinion  as  to  the 
fair  market  value  in  this  action  of  the  property  known  as 
parcel  9,  the  Johnson  parcel,  as  of  November  10,  1942, 
giving  to  it  all  uses  for  which  it  was  suitable  or  avail- 
able as  of  that  date?  A.     Yes,  I  do. 

Q.  What  is  your  opinion  of  that  market  value  of 
parcel  9  on  November  10,  1942? 

A.  In  my  opinion,  the  fair  market  value  of  parcel  9 
was  $2500. 

Q.  Now,  will  you  just  briefly  tell  us  the  factors  that 
you  took  into  consideration  in  arriving  at  that  conclusion? 

A.  The  factors  that  I  took  into  consideration  in  arriv- 
ing at  the  conclusion,  my  conclusion  as  to  that  particular 
parcel,  had  to  do  with  the  sale  of  the  parcels  that  I  pre- 
viously mentioned,  that  I  considered  comparable,  and  the 
fact  that  there  was  a  large  amount  of  vacant  land  still 
remaining  in  the  City  of  National  City  that  was  com- 
parable to  this  and  that  would  be  in  competition  with  it. 
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I  considered  the  price  at  which  the  Santa  Fe  Railroad 
was  wilHng  to  dispose  of  an  area  similar  in  size  immedi- 
ately to  the  north  of  it,  [718]  and  I  considered  the  lease 
on  that  particular  parcel,  as  I  did  the  lease  on  this  parcel 
9  between  Mr.  Johnson  and  the  Tavares  Construction 
Company. 

Q.  From  your  experience  in  connection  with  the  buy- 
ing, selling,  handling  and  appraisal  of  real  estate,  your 
own  personal  study  and  your  inspection  of  the  property 
known  in  this  action  as  the  National  City  lands,  do  you 
have  an  opinion  as  to  the  fair  market  value  of  those 
lands  as  of  November  10,  1942,  for  all  uses  for  which, 
in  your  opinion,  it  was  suitable  or  available  on  that  date, 
leaving  out,  however,  any  enhancement  or  increment  in 
that  value  due  to  the  expenditure  of  government  moneys 
prior  to  that  date  upon  it?  A.     Yes,  I  do. 

Q.     All  right,  sir. 

A.  First,  for  clarification,  I  am  including  in  my  value, 
however,  the  improvements  that  had  been  made  by  the 
San  Francisco  Bridge  Company. 

Q.  Yes,  I  understand  that.  But  you  are  leaving  out 
any  improvements  made  by  the  expenditure  of  govern- 
ment money?  A.     Yes. 

Q.     All  right,  sir.  A.     $310,475. 

Q.  $310,475.  Now,  within  that  figure  I  take  it  you 
included  what  you  considered  to  be  the  fair  market  value 
[719]  of  the  leasehold  interest  of  the  San  Francisco 
Bridge  Company,  did  you  not?  A.     Yes,  I  did. 

Q.  Will  you  state  to  the  court  and  jury  what  propor- 
tion of  your  $310,475  you  allocated  to  the  leasehold  of  the 
San  Francisco  Bridge  Company?  A.     In  dollars? 

Q.     Yes,  sir.  A.     That  would  amount  to  $45,750. 
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Q.  $45,750  for  the  leasehold  interests  of  the  Bridge 
Company,  and  that  included  the  pier  or  any  structures 
that  they  had  on  there? 

A.  Yes,  that  included  their  leasehold  interest,  includ- 
ing all  increments  of  value. 

Q.  How  did  you  arrive  at  your  conclusion  with  rela- 
tion to  the  fair  market  value  of  the  Bridge  Company's 
leasehold  interest?  Will  you  break  that  down  for  us  and 
tell  us  your  reasoning,  as  you  got  that  figure? 

A.  The  San  Francisco  Bridge  Company  had  a  lease  on 
the  area  known  as  parcel  7,  and  an  extension  of  the 
boundaries  as  I  previously  explained.  That  amounted  to 
$10  a  month  for  the  first  10  years  of  the  lease  and 
amounted  to  $50  a  month  for  the  last  10  years  of  the 
lease.  In  arriving  at  my  opinion  of  the  value  on  the  San 
Francisco  Bridge  parcel,  I  computed  the  income  of  $120 
a  year  times  the  present  value  [720]  of  $720  a  year, 
receiving  it  annually  over  a  period  of  eight  years  at  three 
per  cent,  which  amounted  to  $842.40.  I  added  to  that  the 
present  value  of  $600  a  year,  deferred  eight  years  at 
three  per  cent,  which  amounted  to  $4,039.80.  Treating 
the  area  as  a  separate  parcel,  and  considering  that  the 
entire  parcel  had  a  value  of  $77,925,  the  present  value  of 
that  amount  of  money  deferred  18  years  was  $27,297.13. 
That  amount,  therefore,  was  the  amount  of  interest  the 
City  of  National  City  had,  expressed  in  dollars,  in  this 
particular  parcel  of  land,  which  represented  a  total  figure 
of  $32,175.  Subtracting  that  amount  from  the  $77,925, 
we  have  remaining  $45,750  to  be  the  leasehold  interest 
of  the  San  Francisco  Bridge  Company. 
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Q.  Can  you  describe  for  us  the  structures  that  the 
San  Francisco  Bridge  Company  had  on  there? 

A.  The  m.ain  structure,  consisting  of  a  wharf  on  the 
San  Francisco  Bridge  Company  property,  had  a  width  of 
30  feet  and  a  length  of  100  feet,  with  an  approach  about 
16  by  60.  They  had — there  were  10  wood  piles  on  the 
north  side  of  the  main  structure,  braced  with  1  by  12 
stringers  set  in  the  piles  near  the  top.  The  water  line  was 
protected  at  the  water  line  by  piles  with  heavy  chains 
through  each  pile  to  anchors.  That,  briefly,  would  de- 
scribe the  structure. 

Q.  Now,  just  discuss  with  us  and  tell  us  your  rea- 
sons, the  factors  that  you  used  and  the  reasons  in  your 
mind  when  [721]  you  arrived  at  this  conclusion  of  an 
overall  figure  of  $310,475  covering  the  entire  fee  in  this 
land  we  know  as  the  National  City  lands.  Of  course, 
that  includes  this  Bridge  Company's  figure  also? 

A.     Yes. 

Q.     Tell  us  briefly  how  you  thought  that  thing  over. 

A.  In  the  absence  of  any  sales  that  could  be  directly 
compared  to  the  entire  area,  it  was  my  opinion  that  the 
fairest  method  of  approach  that  could  be  used  would  be, 
first,  an  estimate  of  the  amount  of  rent  that  the  property 
would  bring.  In  line  with  the  practice  of  the  City  of 
San  Diego,  of  renting  areas  that  fronted  on  deep  water 
at  the  bulkhead  line,  I  felt  that  the  most  logical  method 
of  approach  would  be  to  consider  that  the  value  created 
by  the  existence  of  area  A  as  a  water  front  was  reflected 
in  the  other  areas  that  are  the  subject  of  the  condem- 
nation; in  other  words,  that  area  A  was  comparable  to 
a  street  or  a  right-of-way  that  was  used  for  the  benefit 
of  the  parcels  fronting  on  it,  and  that  the  value  of  front- 
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ing  on  a  street  or  right-of-way  would  be  reflected  in  the 
rental  income  of  the  parcels  that  fronted  on  it. 

Using  that  approach,  I  then  allocated  what,  in  my 
opinion,  was  a  fair  rental — might  be  a  fair  rental  in  view 
of  all  the  conditions  that  I  knew  of,  and  considered  might 
be  a  fair  rental  for  the  various  parcels  that  are  the  [722] 
subject  of  the  trial,  and  then  in  capitalizing  those  figures 
I  had  one  test  of  the  fair  market  value  of  the  particular 
property. 

Q.     At  what  rate  did  you  capitalize  it? 

A.     Seven  per  cent. 

Q.  Do  you  consider  that  a  fair  rate  of  capitalization 
on  this  character  of  property? 

A.  Yes,  bearing  in  mind  that  at  a  seven  per  cent  rate 
a  city,  just  like — well,  while  they  don't  pay  taxes,  they 
do  have  certain  very  considerable  expenses  in  services  to 
the  tidelands  area,  whether  you  would  consider  it  an  addi- 
tional cost  or  the  costs  that  develop  over  a  period  of  time, 
in  giving  the  area  police  protection,  fire  protection,  certain 
rubbish  and  pick-up  facilities  on  the  streets  that  abut  the 
area;  the  amount  that  must  over  a  period  of  time  develop 
and  go  into  overhead  in  overseeing  or  retaining  men  in 
the  city  government  or  in  the  Harbor  Department  that 
are  competent  to  negotiate  with  prospective  lessees  and 
carry  on  certain  services  and  facilities, — oflfer  certain 
facilities  to  the  harbor  areas. 

O.  I  want  to  ask  you  whether  or  not  you  made  an 
investigation  and  determined  what  the  situation  was,  in 
so  far  as  income  received  by  the  City  of  National  City  for 
these  lands  was.  prior  to  the  year  1942. 

A.     Yes,  I  did.  [723] 
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Q.  What  was  the  situation,  in  so  far  as  the  City  re- 
ceiving an  income  from  these  properties  prior  to  that  date? 

A.  Well,  outside  of  the  lease  to  the  San  Francisco 
Bridge  Company,  they  had  not  received  any  income  from 
the  properties,  anything  substantial  or  anything  more  than 
a  nominal  rent  that  might  have  existed  from  time  to  time 
from  some  use  of  the  property. 

Mr.  Landrum:     You  may  cross-examine. 

Cross  Examination 

By  Mr.  Monroe: 

Q.  Mr.  Goodwin,  in  your  qualifications  you  did  not 
say  that  you  were  a  licensed  broker,  but  I  presume  you 
are?  A.     Yes. 

Q.  Do  you  belong  to  any  organizations  of  licensed 
brokers?  A.     Yes,  I  do. 

Q.     What  are  they? 

A.  I  belong  to  the  San  Diego  Realty  Board,  the  Cali- 
fornia Association  of  Real  Estate  Agents,  the  National 
Association  of  Real  Estate  Agents.  I  am  a  member  of 
the  National  Brokers  Association,  and  a  member  of  the 
American  Institute  of  Real  Estate  Appraisers. 

Q.  With  reference  to  the  San  Diego  Realty  Board, 
that  is  composed  of  brokers  in  the  City  of  San  Diego  and 
other  affiliate  members;  is  that  right?   [724] 

A.     Yes. 

Q.  Do  you  recollect  offhand  about  how  many  licensed 
brokers  belong  to  that  organization? 

A.     In  the  City  of  San  Diego? 

Q.     Yes.  A.     Why,  I  would  say  in  excess  of  200. 

Q.  If  I  would  suggest  240,  that  would  not  be  far  off, 
would  it?  A.     I  beg  pardon? 
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Q.  If  I  would  suggest  240,  that  would  not  be  far  off, 
would  it?  A.     That  is  about  it. 

Q.     That  is  broker  members  of  the  Board? 

A.     Yes. 

Q.  There  are  a  great  many  other  brokers  in  San  Diego 
that  do  not  belong  to  the  Board? 

A.  Yes.  Well,  I  don't  believe  there  are  a  great  many 
brokers  that  don't  belong. 

Q.  Now,  let's  take  first,  Mr.  Goodwin,  the  matter  of 
the  San  Francisco  Bridge  lease.  I  take  it  that  you  con- 
sider that  that  lease  had  an  added  value  or  a  bonus  value 
by  reason,  first,  of  there  having  been  some  improvements 
made  on  the  property  and,  second,  because  of  the  favor- 
able terms  of  the  lease?  A.     Yes.  [725] 

Q.  Now,  I  think  you  stated,  if  you  have  your  figures 
before  you  there,  that  the  value  of  the  entire  parcel,  that 
would  be  the  16.46  acres  covered  by  the  San  Francisco 
lease,  was  $77,925;  is  that  right?  A.     Yes. 

Q.     That  is  the  figure  that  you  gave? 

A.     Yes,  it  was  a  little  less.     It  was  less  than  16  acres. 

Q.     How  is  that? 

A.     It  was  somewhat  less  than   16  acres. 

Q.     You  are  right.     It  was  14  and  a  fraction  acres? 

A.     Yes,  sir. 

Q.  That  is  right.  6.26  acres  out  of  area  A  and  8.2 
acres  out  of  parcel  7;  is  that  right?  A.     Yes,  sir. 

Q.  It  was  14.46  acres.  Now,  first,  how  did  you 
arrive  at  that  value  of  $77,925  for  the  entire  parcel? 

A.  It  was  my  opinion  that  the  area  known  as  parcel 
7,  which  is  colored  with  the —  well,  there  are  two  or  three 
blues  on  it,  but  I  imagine  everyone  is  familiar  with  it 
by  this  time — that  the  area  consisting  of  6.26  acres  front- 
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ing  on  area  A  could  have  rented  as  an  area  having  access 
to  the  water,  or,  the  area  that  had  been  dredged  to  a 
depth  of  10  to  13  feet,  and  would  have  a  rental  value  of 
2  cents  a  square  foot.    [726] 

Q.  All  right.  You  capitalized  that  at  seven  per  cent; 
is  that  right?  A.     Yes. 

Q.     And  that  brings  the  figure  of  $77,925  ? 

A.     Yes. 

O.  When  we  say  that  we  capitalize  it,  what  we  mean 
is,  Mr.  Goodwin,  that  we  take  the  amount  of  money 
which,  if  invested  at  seven  per  cent  per  annum,  would  pro- 
duce the  same  amount  of  income  as  you  figure  is  the  rental 
value;  is  that  right?  A.     Yes. 

Q.  So  that  what  you  do  is  simply  take  the  income  or 
what  you  estimate  is  the  reasonable  income  from  the 
property,  and  you  take  the  amount  of  money  that  at  seven 
per  cent  would  produce  that  income? 

A.  That  is  right,  considering  all  the  other  factors, 
of   course.    [727] 

O.  By  Mr.  Monroe:  In  taking  that  overall  value  for 
that  14  and  a  fraction  acres,  did  you  take  into  considera- 
tion any  added  value  by  reason  of  the  improvements  which 
the  San  Francisco  Bridge  Company  had,  themselves, 
placed  on  the  property? 

A.  Yes.  In  other  words,  when  I  placed  the  value  that 
I  felt  that  property  would  bring  on  a  lease,  I  considered 
the  property  in  the  condition  that  it  was  in  on  the  10th 
of  November,  1942. 

Q.  I  am  trying  to  get  at,  if  I  can,  the  question  of 
figures.     Have  you  in  mind  or  did  you  give  any   figure 
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of  valuation  of  the  improvements  which  the  San  Fran- 
cisco Bridge  Company  had  made? 

A.  I  had  in  mind  and  knew  of  what  it  was  but,  in 
considering  what  it  would  rent  for,  you  couldn't  break  it 
down  because  it  was  one  parcel  of  property.  You  couldn't 
break  it  down  as  to  what  one  piece  was  worth  or  one  im- 
provement was  worth,  and  add  it  to  the  remainder. 

Q.  You  haven't,  then,  broken  it  down  as  to  how  much 
added  value  in  dollars  there  was  by  reason  of  the  improve- 
ments, how  much  that  added  to  the  total  value  of  the  plot? 

A.  I  don't  think  that  you  can  say  exactly  how  much 
it  added.  You  had  a  piece  of  land  of  a  certain  size  that 
could  be  rented  and  it  had  a  certain  rental  value.  I  con- 
sidered the  improvements  and  considered,  of  course,  that 
the  property  [728]  was  dredged.  In  reaching  my  opinion 
as  to  value,  and  being  interested  in  all  facts  that  sur- 
rounded it,  I  estimated  what  the  wharf  would  cost  and 
what  the  dredging  might  have  cost,  and  had  that  in  mind 
at  the  time  I  reached  my  conclusion;  in  other  words,  as 
to  what  it  would  have  cost  for  anyone  else  to  put  them- 
selves in  the  same  position  that  the  San  Francisco  Bridge 
Company  enjoyed. 

Q.  Is  this  the  fact,  Mr.  Goodwin,  that  an  improve- 
ment does  not,  necessarily,  add  to  the  value  of  the  land 
to  an  extent  equal  to  the  entire  cost  of  the  improvement? 

A.     Yes;   that  is   correct. 

O.     And  sometimes  it  does?  A.     Yes. 

Q.  Sometimes  a  fellow  will  build  a  house  on  a  piece 
of  property  that  does  not  enhance  the  value  of  the  prop- 
erty anywhere  near  the  cost  of  that  house?  That  is  cor- 
rect, is  it?  A.     Yes,  sir. 
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Q.  As  to  these  particular  improvements,  would  you 
think  that  they  enhanced  the  value  of  the  property  some- 
thing comparable  to  their  price,  or  would  you  think  that 
enhancement  was   something  less  than  the  price? 

A.  I  would  say  they  enhanced  the  value  of  the  prop- 
erty, certainly,  to  the  extent  of  their  cost  and,  in  my 
opinion,  in  addition  to  the  extent  of  their  cost. 

Q.  Then,  you  would  say  that  you  would  think  that 
the  [729]  cost  of  them — whatever  might  be  the  reasonable 
cost  would  enhance  them  to  that  extent? 

A.     I  think  it  did  in  this  instance;  yes. 

Q.  What  approximately  would  you  figure  as  the 
reasonable  cost  of  those  improvements? 

A.  In  my  opinion,  the  reasonable  cost  of  the  wharf 
was  in  the  neighborhood  of  $12,000  and  the  reasonable 
cost  of  the  dredging  of  the  area  that  they  had  leased  at 
that  particular  time  was  in  the  neighborhood  of  thirteen 
to  fifteen  thousand  dollars. 

Q.  All  right.  Then,  taking  that  altogether,  you  would 
figure  that  the  reasonable  enhancement  of  the  value  of  the 
entire  parcel  was  from  twenty-five  to  twenty-seven  thous- 
and dollars  by  reason  of  the  improvements  that  had  been 
put  on  there  pursuant  to  the  lease? 

A.     Yes,  sir. 

Q.  And  am  I  correct  that  you  feel  that  those  improve- 
ments would  enhance  the  value  of  the  property  itself  and 
would,  also,  enhance  the  value  of  the  leasehold? 

A.     Yes;  it  had  an  effect  on  the  entire  area. 

Q.  Now,  you  would  figure,  then,  that  there  is  some- 
thing in  the  nature  of  $20,000,   in  addition,   that  is  an 
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added  value  to  the  leasehold  because  of  the  favorable  terms 
of  the  lease,  is  that  right? 

A.     Yes;  the  conditions  that  existed  at  the  time.  [730] 

Q.  Now,  let's  see  if  we  understand  one  another  as  to 
how  that  comes  about.  If  a  piece  of  property  has  a  rental 
value  of  $100  a  month  and  you  own  it  and  you  lease  it  to 
me  for  $100  a  month,  you  would  figure  there  was  no 
increased  value  by  reason  of  the  terms  of  the  lease,  is  that 
right  ?  A.     Probably. 

A.  In  other  words,  the  theory  is  that,  if  property  is 
leased  under  a  lease  which  calls  for  its  reasonable  rental 
value,  there  isn't  any  bonus  value  to  the  lease  arising  by 
reason  of  the  terms  of  the  lease?  A.     That  is  right. 

Q.  And  so  that  it  is  only  when  the  owner  leases  prop- 
erty for  less  than  its  worth  there  comes  to  be  a  bonus 
value  by  reason  of  that  leasing? 

A.  Yes.  I  am  not  sure,  just  thinking  about  it  quickly, 
that  the  expression  "less  than  its  worth"  might  be  a  logi- 
cal, fair  expression  under  all  of  the  conditions  but,  gener- 
ally speaking,  it  is  less  than  the  value  that  possibly  the 
other  man,  with  funds,  equipment  and  facilities,  can  get 
out  of  it. 

O.  In  other  words,  it  is  because  of  the  terms  of  the 
lease,  because  they  are  very  favorable  to  the  tenant,  that 
the  tenant  has  a  value  to  his  leasehold  estate? 

A.     Yes. 

Q.  So  that,  if  the  owner  makes  a  lease  of  his  property 
for  a  very  small  amount  of  rent  or  an  amount  of  rent 
that  is  [731]  less  than  the  reasonable  rental  value,  and 
that  lease  is   for  a  period  of  time,  in  effect,  what  that 
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owner  has  done  is  he  has,  by  executing  that  lease,  trans- 
ferred to  the  tenant  a  vakiable  interest  in  the  property? 

A,  Yes;  he  has  given  away  the  profit,  if  any,  in  the 
lease  for  that  period  of  time. 

Q.  And  he  has,  therefore,  depreciated  a  corresponding 
part,  the  fee  title  to  the  property?  A.     Yes. 

Q.  In  arriving  at  that  conclusion  as  applied  to  this 
particular  piece  of  property,  did  you  bear  in  mind  that  this 
was  tideland?  A.     Yes,  sir. 

Q.  And  did  you  bear  in  mind  the  proposition  that  by 
the  constitution  and  by  the  statutes  the  officials  of  National 
City  were  prohibited  from  transferring  any  interest  or  any 
part  of  the  fee  and  that  any  transfer  they  would  make, 
by  which  they  would  transfer  any  part  of  the  fee,  was 
void? 

A.  Do  you  mean  unless  they  consented  to  it  at  a  later 
time? 

O.  Whether  they  consented  to  it  or  not,  did  you  con- 
sider that? 

A.  I  considered  the  statute,  I  believe  the  provision 
in  it  to  which  you  have  reference.  And,  in  considering 
the  value,  we  must  also,  in  fairness,  consider  the  value 
that  it  [732]  had  to  the  San  Francisco  Bridge  Company 
in  use. 

Q.  That  is  not  what  I  am  getting  at.  What  I  am 
getting  at  is  whether  you  considered  in  arriving  at  that 
conclusion  that  the  officials  of  National  City  are  prohibited 
by  law  from  making  any  agreement  by  which  they  would 
transfer  any  part  of  or  any  interest  in  the  fee  title? 

A.     Oh,  in  the  fee  title? 
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Q.     Yes.  A.     Yes. 

Q.  As  a  matter  of  fact,  in  determining  that  there  is  a 
bonus  value  because  of  the  favorable  terms  of  the  lease, 
you  have  considered  the  property  just  the  same  as  though 
it  were  owned  by  a  private  owner,  have  you  not? 

A.  I  don't  know  that  you  would  say  it  was  just  the 
same.  I  certainly  considered  the  San  Francisco  Bridge 
Company  was  in  possession  and  had  the  benefits  that 
would  accrue  from  the  remaining  18  years  of  the  lease. 

Q.  In  arriving  at  the  conclusion  that  there  was  a 
bonus  value  by  reason  of  the  favorable  terms  of  the  lease, 
you  have  used  the  same  figures  and  have  arrived  at  the 
same  conclusion  as  though  the  property  were  owned  by  a 
private  owner? 

A.  I  don't  believe  I  would  say  I  have  100  per  cent 
done  that  because  we  don't  have  exactly  the  same  set  of 
facts.  I  would  say  I  would  have  used  certainly  the  same 
or  a  very  similar  approach  in  arriving  at  the  conclu- 
sion.   [733] 

Q.  In  arriving  at  that  conclusion,  did  you  take  into 
consideration  the  proposition  that,  if  that  lease  contained 
a  provision  that,  in  case  of  condemnation,  a  portion,  a 
percentage  of  the  amount  received  for  the  property,  should 
be  paid  to  the  San  Francisco  Bridge  Company,  such  provi- 
sion of  the  agreement  would  be  void  under  the  constitution 
and   statutes   of    California? 

A.     Had   it  contained   such  a  provision. 
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O.  No.  I  am  just  asking  you  whether  you  considered 
that. 

A.  I  would  say  that  I  considered  it  because  there  are 
many  leases  that  do  have  a  provision,  that,  in  the  event 
the  leasehold  interest,  if  any,  shall  be  condemned,  an 
amount  shall  be  paid  in  that  way. 

Q.  Did  you  consider  such  a  proposition,  that  such  an 
agreement  would  have  been  void  in  the  case  of  tidelands? 

A.     No;  I  did  not. 

Q.  In  arriving  at  your  valuation  of  the  entire  parcel, 
Mr.  Goodwin,  you  capitalized  what  you  took  as  the  overall 
rental  of  the  entire  parcel,  and  then  you  proceed,  as  a 
matter  of  computation,  to  figure  the  amount  of  money 
which,  invested  at  7  per  cent,  would  produce  what  you 
considered  as  the  overall  rental  value?  A.     Yes,  sir. 

Q.  Now,  in  arriving  at  that  consideration,  did  you 
consider  that  in  making  these  tideland  leases  the  munici- 
pal [734]  government  takes  into  consideration  the  amount 
of  taxes  that  they  will  receive  from  improvements  that  are 
going  to  be  placed  on  the  property? 

A.  No;  I  don't  believe  that  that  is  possible  to  figure 
accurately. 

O.  In  other  words,  that  is  just  something  which,  if 
eliminated,  is  a  matter  of  bad  luck  for  the  City,  is  that 
right? 

A.  No;  I  wouldn't  say  so  but  it  isn't  susceptible  of 
direct  interpretation  as  to  what  the  City  might  have 
done.  It  couldn't  be  said  that,  necessarily,  it  is  bad  luck. 
That  would  depend  on  whether  in  eliminating  it  the  City 
got  as  sound  a  tenant  in  the  second  place  as  it  had  in  the 
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first  place.  It  might  be  good  luck.  If  the  tenant  that 
came  along  was  sounder  and  paid  salaries  year  in  and 
year  out,  through  periods  of  depression  and  otherwise, 
they  might  be  better  off. 

Q.  We  are  now  speaking  or  dealing  with  the  value 
upon  taking  and,  if  I  get  your  answer  correctly,  you  are 
eliminating  from  consideration  the  proposition  that  the 
City  is  deprived  of  any  right  to  tax  any  improvement? 

A.  No;  I  considered  the  full  picture  as  to  what  the 
City's  rights  were  and  were  not. 

Q.  Now,  let's  go  back  to  the  question  of  the  rental 
value.  Do  you  consider  the  rental  value  that  it  had 
at  [735]  the  time  or  do  you  consider  it  as  an  average 
rental  that  it  would  receive  over  a  period  of  years  in  the 
future  or  that  it  would  be  entitled  to  receive? 

A.  As  best  I  could  estimate  it,  it  was  the  rent  at 
which  the  property  might  be  rented,  or  rate  at  which  the 
property  might  be  rented,  over  the  years  that  we  could  see 
ahead  of  us. 

Q.  In  that  connection,  of  course,  you  consider  that 
this  property,  being  vested  in  the  City,  is  a  matter  of  a 
permanent  thing,  is  that  right?  A.     Yes. 

Q.  And  that  it  would  continue  to  own  and  receive 
rents  from  the  property  from  now  on  unless  some  superior 
authority  took  it  from  us,  that  the  Russians  took  over 
or  we  gave  it  to  the  British  or  something?  A.     Yes. 

O.  In  arriving  at  your  conclusion,  have  you  borne  in 
mind  the  constant  growth  of  the  city?  A.     Yes. 
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Q.  I  mean  starting  back  as  far  as  you  and  T  remem- 
ber, back  say  for  the  last  40  years. 

A.  Yes.  But,  of  course,  in  40  years  it  wasn't  very 
constant  over  the  full  period  of  time.     The  area  had  its 

ups  and  downs. 

Q.     I   am  talking  about  the  entire  community.    [736] 
A.     The  entire  community  of  San  Diego  and  National 
City,  and  San  Diego  in  particular,  has  gone  ahead  and 
National  City  has  gone  ahead  particularly  since  1940. 

Q.  And,  as  we  look  back  in  1900,  National  City  and 
San  Diego  were  both  then  nothing  whatever  in  compari- 
son to  what  they  are  now?  A.     That  is  nght. 

Q.  And  did  you  consider  the  probability  that  a  certain 
amount  of  growth  would  continue?  A.     Yes;  I  did. 

Q.  And  you  have  stated,  of  course,  that  the  available 
tidelands  in  1942  were  pretty  well  occupied? 

A.     Yes;   those   that   were  directly   available   for   use. 

Q.     Would  you  expect,  then,  Mr.  Goodwin,  that,  as  the 

years  went  along,  the  City  of  National  City,  if  it  retained 

its  tideland,  would  be  in  position  from  time  to  time  to 

receive  gradually  increasing  rent  for  this  property? 

A.  I  would  say  they  might  but,  on  the  other  hand, 
there  was  no  question  in  my  mind— or,  when  you  get  your 
rent  to  a  certain  point,  there  were  considerable  lands  thai 
would  come  in,  that  would  compete  with  those  lands.  Ii 
is  one  thing  not  to  bring  in  any  additional  land  when  yoi 
have  a  three-months'  rental  but,  when  your  rent  goes  up 
you  can  do  a  lot  of  dredging  and  filling  and  bringing  in  o 
new  lands,  and  over  a  period  of  years  they  might  brini 
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in  lands  in  an  area  that  might  [7Z7]  not  be  as  favorable 
to  industry  as  they  were  before.  There  were  some  two 
miles  below  this  area  that  would  very  definitely  have  come 
in  and,  in  reaching  my  conclusion  as  to  a  fair  rental,  it  is 
also  quite  possible  that,  as  a  result  of  a  lot  of  the  war 
activity,  we  were  engaging  in  a  period  of  profits  and 
return  and  return  that  would  not,  necessarily,  be  sus- 
tained on  the  same  level,  over  a  period  of  10,  15  or  20 
years.  To  bring  that  to  a  head  and  interpret  it  in  terms 
of  value,  we  have  only  to  consider  the  factor  as  that  the 
value  of  recapturing  this  land  was  worth  $77,000  eighteen 
years  from  now.  The  present  value  of  the  recaptured 
land  is  only  about  35  per  cent  of  the  value  that  it  would 
have  if  it  was  immediately  in  pocket. 

Q.     How  long  from  now  are  you  talking  about? 

A.     In  that  particular  instance,  18  years. 

Q.  Well,  of  course,  in  dealing  with  the  City,  unless 
disturbed,  it  is  a  matter  of  hundreds  and  many  hundreds 
of  years? 

A.  Yes.  But  you  have  an  increased  factor  so  that  you 
have  got  what  you  consider  a  reasonable  rental  value. 

Q.     And  they  capitalize  that  at  7  per  cent — 

A.     Among  other  things.  . 

Q.     — for  the  whole  area,  is  that  right? 

A.  Yes;  that  is  one  of  the  tests  and  that  is  the  test 
that  I  consider  one  of  the  most  accurate.   [738] 

Q.  That  is  the  way  that  you  arrive  at  the  $310,475, 
is  by  taking  what  you  consider  the  reasonable  rental  value 
of  the  property  and  capitalizing  it  at  7  per  cent? 

A.     That  is  one  of  the  tests  but  it  isn't  the  only  test. 
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Q.  I  mean  starting  back  as  far  as  you  and  I  remem- 
ber, back  say  for  the  last  40  years. 

A.  Yes.  But,  of  course,  in  40  years  it  wasn't  very 
constant  over  the  full  period  of  time.  The  area  had  its 
ups  and  downs. 

Q.     I  am  talking  about  the  entire  community.    [736] 

A.  The  entire  community  of  San  Diego  and  National 
City,  and  San  Diego  in  particular,  has  gone  ahead  and 
National  City  has  gone  ahead  particularly  since  1940. 

Q.  And,  as  we  look  back  in  1900,  National  City  and 
San  Diego  were  both  then  nothing  whatever  in  compari- 
son to  what  they  are  now?  A.     That  is  right. 

Q.  And  did  you  consider  the  probability  that  a  certain 
amount  of  growth  would  continue?  A.     Yes;  I  did. 

Q.  And  you  have  stated,  of  course,  that  the  available 
tidelands  in  1942  were  pretty  well  occupied? 

A.     Yes;   those   that   were   directly   available   for   use. 

Q.  Would  you  expect,  then,  Mr.  Goodwin,  that,  as  the 
years  went  along,  the  City  of  National  City,  if  it  retained 
its  tideland,  would  be  in  position  from  time  to  time  to 
receive  gradually  increasing  rent  for  this  property? 

A.  I  would  say  they  might  but,  on  the  other  hand, 
there  was  no  question  in  my  mind — or,  when  you  get  your 
rent  to  a  certain  point,  there  were  considerable  lands  that 
would  come  in,  that  would  compete  with  those  lands.  It 
is  one  thing  not  to  bring  in  any  additional  land  when  you 
have  a  three-months'  rental  but,  when  your  rent  goes  up, 
you  can  do  a  lot  of  dredging  and  filling  and  bringing  in  of 
new  lands,  and  over  a  period  of  years  they  might  bring 
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in  lands  in  an  area  that  might  [737]  not  be  as  favorable 
to  industry  as  they  were  before.  There  were  some  two 
miles  below  this  area  that  would  very  definitely  have  come 
in  and,  in  reaching  my  conclusion  as  to  a  fair  rental,  it  is 
also  quite  possible  that,  as  a  result  of  a  lot  of  the  war 
activity,  we  were  engaging  in  a  period  of  profits  and 
return  and  return  that  would  not,  necessarily,  be  sus- 
tained on  the  same  level,  over  a  period  of  10,  15  or  20 
years.  To  bring  that  to  a  head  and  interpret  it  in  terms 
of  value,  we  have  only  to  consider  the  factor  as  that  the 
value  of  recapturing  this  land  was  worth  $77,000  eighteen 
years  from  now.  The  present  value  of  the  recaptured 
land  is  only  about  35  per  cent  of  the  value  that  it  would 
have  if  it  was  immediately  in  pocket. 

Q.     How  long  from  now  are  you  talking  about? 

A.     In  that  particular  instance,  18  years. 

Q.  Well,  of  course,  in  dealing  with  the  City,  unless 
disturbed,  it  is  a  matter  of  hundreds  and  many  hundreds 
of  years? 

A.  Yes.  But  you  have  an  increased  factor  so  that  you 
have  got  what  you  consider  a  reasonable  rental  value. 

Q.     And  they  capitalize  that  at  7  per  cent — 

A.     Among  other  things. 

Q.     — for  the  whole  area,  is  that  right? 

A.  Yes;  that  is  one  of  the  tests  and  that  is  the  test 
that  I  consider  one  of  the  most  accurate.   [738] 

Q.  That  is  the  way  that  you  arrive  at  the  $310,475, 
is  by  taking  what  you  consider  the  reasonable  rental  value 
of  the  property  and  capitalizing  it  at  7  per  cent? 

A.     That  is  one  of  the  tests  but  it  isn't  the  only  test. 
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O.  That  is  how  you  got  that  particular  figure,  is  it 
not? 

A.     It  would  come  close  to  that;  yes. 

Q.  So  that  in  arriving  at  that  figure,  or  taking  it  from 
that  approach,  you  figure  that  that  is  the  amount  of  money 
which,  invested  at  7  per  cent,  would  produce  that  reasona- 
ble rental  value? 

A.     It  would  approximate  that;  yes. 

Q.  And  what  would  you  recommend,  Mr.  Goodwin, 
that  the  City  invest  that  money  in  to  produce  the  7  per 
cent  of  safe  income? 

A.  There  is  no  direct  investment  that  they  could  make 
in  the  securities  of  other  concerns  or  in  bonds  that  would 
produce  that.  The  City  of  National  City  has  many  things 
that  it  could  use  funds  for,  including  bringing  in  of  addi- 
tional tideland  areas,  that  would  bring  it  still  more  income 
and  bring  more  capital  to  the  community.  There  are 
many  things,  recreation  areas,  that  could  be  developed  and 
make  it  a  nicer  place  to  live  and  bring  more  people  there 
and  have  them  build  nicer  homes,  on  which  they  could  levy 
taxes.  It  [739]  must  also  be  considered,  of  course,  that 
7  per  cent  as  expressed  in  a  matter  of  this  sort  is  not  a 
pure  interest  rate.  There  is  a  possibility,  as  of  1942,  and 
a  good  probability,  that  all  of  this  land  would  not  come 
into  use  for  some  years.  The  war  had  been  on  at  that 
time.  The  government  had  been  making  acquisitions  of 
land  and  there  were  still  areas  in  National  City,  including 
part  of  the  subject  land,  on  which  they  were  getting  abso- 
lutely no  income.  There  is  a  further  factor,  that  the  City 
can't   get   that   income   without   taking   on   additional   re- 
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sponsibilities  that  cost  them  a  lot  of  money,  such  as  I  have 
mentioned,  the  fire  protection,  poHce  protection,  the  estab- 
Hshing  of  a  harbor  department  and  including  in  the  city 
government  salaried  business  men  that  are  experienced, 
qualified  and  competent,  to  supervise  the  area  and  negoti- 
ate with  prospective  purchasers  and  renegotiate  leases  and 
the  like.  So  it  isn't  a  pure  interest  rate  of  calculation  of 
a  reinvestment  setup. 

Q.  The  answer  as  summed  up,  then,  is  that  there  isn't 
anything  that  you  have  in  mind  that  they  could  invest  in  at 
7  per  cent? 

A.  Yes;  if  they  brought  in  additional  tidelands,  and 
they  got  a  return  on  a  commensurate  amount  of  money 
expended — they  are  in  a  beautiful  position  to  do  it  because 
they  just  add  the  proposed  dredging  or  the  dredging  that 
was  accomplished  or  in  process  of  being  accomplished, 
down  to  the  ex-  [740]  tension  of  Parcel  7. 

Q.     When  you  use  7  per  cent,  there  isn't  any  rule  or 
law  that  says  you  must  use  7  per  cent,  is  there? 
A,     No,  sir;  there  isn't. 

Q.  And  you  use  that  because  that  is  what  you  con- 
clude is,  in  your  opinion,  fair  as  applied  to  this  particular 
case?  A.     Yes,  sir. 

Q.  If,  as  a  matter  of  fact,  you  used,  for  example, 
3^  per  cent  and  capitalized  at  that  per  cent,  it  would 
just  double  the  figure,  would  it  not? 

A.  Yes ;  but  that  wouldn't  be  justified  in  considering 
the   cost — 
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Q.  If  we  capitalize  it  at  3 >^  per  cent,  then  the  amount 
required  to  produce  what  you  call  a  fair  rental  income 
would  be  $620,900,  would  it  not?     Is  that  correct? 

A.  Yes.  But,  in  my  opinion,  you  would  just  be 
kidding-  yourself.  A  review  of  the  expenses  that  the  City 
of  San  Dieg-o  is  up  against  and  the  cost  in  maintaining 
their  harbor  department  and  dividing  it  just  wouldn't 
warrant  an  interest  rate  of  that  amount  or  a  capitalization 
of  that  amount. 

Q.  What  you  have  actually  done,  then,  in  arriving  at 
this  opinion  is  to  take  it  as  though  what  the  City  had  was 
the  right  to  collect  the  rent?  You  have  then  taken  what 
you  consider  a  fair  rent  and  you  have  capitalized  that? 

A.     Yes,  sir;  that  is  one  of  the  things  I  did.   [741] 

Q.  Now,  let's  suppose,  for  the  sake  of  the  question, 
that,  in  addition  to  that,  the  City  had  the  actual  fee  and 
that  could  be  sold  to  any  party  for  any  purpose.  Would 
that  give  an  additional  value  to  your  figures  or  not? 

A.     No;  I  don't  think  it  would. 

Q.  What  I  am  getting  at,  Mr.  Goodwin,  is  let's  sup- 
pose, for  the  sake  of  the  argument,  that  this  piece  of  land 
between  the  high  tideline  and  extending  out  into  the  water 
to  the  pierhead  line  was  owned  by  a  private  owner,  and  he 
came  to  you  and  asked  you  to  find  him  a  purchaser,  a  pur- 
chaser that  he  could  convey  the  fee  and  sell  it  for  any 
purpose  and  use  it  for  any  purpose.  What  do  you  think 
you  could  get  for  it? 

A.     I  would  say  it  would  be  a  similar  amount. 

Q.     You  wouldn't  give  any  added  value  to  that? 

A.     Do  you  mean  because  he  was  a  private  owner? 
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Q.     Because  he  was  getting  the  entire  fee  title. 
A.     No.    That  is  what  would  be  contemplated  in  either 
event, 

Q.     That  is  what  you  would  contemplate,  then? 

A.     That  is  what  would  be  contemplated,  in  my  opinion. 

Q.  Let's  back  up  a  minute.  I  think  you  said  you  were 
detracting  somewhat  from  the  value  because  the  San 
Francisco  Bridge  Company  lease  cut  the  property  up. 

A.     Yes. 

Q.  Were  you  considering  that  the  sale  that  you  were 
[742]  going  to  make  was  made  of  the  parcel  without  the 
San  Francisco  Bridge  Company  parcel? 

A.  No.  The  sale  that  would  be  made  would  be  of 
the  entire  area  that  we  are  considering  here,  subject  to 
the  same  prior  commitments  or  responsibilities  that  would 
have  to  be  carried  out  by  the  prospective  purchaser,  that 
had  been  assumed  by  the  owner  in  the  first  instance. 

Q.  You  understand,  do  you  not,  Mr.  Goodwin,  that  in 
this  particular  proceeding  the  United  States  Government 
is  taking  the  entire  parcel,  its  entire  title? 

A.     Yes. 

Q.  And  they  take  the  interest  of  the  San  Francisco 
Bridge  Company  and  the  City  of  National  City  and  of 
the  State  of  California,  and,  if  anybody  else  has  got  any 
lease  on  any  part  of  it,  no  matter  what  those  interests  are, 
they  are  being  taken,  is  that  correct?  A.     Yes,  sir. 

O.  Then,  they  get  the  entire  parcel  in  fee  and  no  lease 
divides  anything  up  at  all,  does  it? 

A.     Not  after  they  condemn  it;  no. 
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Q.  That  is  what  they  get  and  that  is  what  they  should 
be  paid  for,  is  that  not  correct? 

A.  No.  They  are  entitled  to  the  highest  price,  in 
terms  of  money,  that  any  other  well-informed  buyer  would 
pay  for  the  same  parcel  of  property.    [743] 

Q.  Let's  assume,  then,  that  any  well-informed  buyer 
is  buying  this  piece  of  land  and  that  the  sale  is  being  made 
and  joined  in  by  everybody  who  has  got  any  interest  in  it 
whatsoever.  A.     Yes. 

Q.  You  wouldn't  allow  anything  or  decrease  it  any 
because  of  the  existence  of  a  lease,  under  those  circum- 
stances, would  you? 

A.  Yes;  it  affects  the  value  of  the  property,  that  is, 
the  lease  existing,  the  value  of  the  entire  property  in  so 
much  as  it  interferes  with  its  use  as  a  whole  at  this  time. 

Q.  Even  though  the  entire  property  and  the  entire 
interest  is  being  sold  to  the  purchaser? 

A.  Well,  it  is  still  subject  to  the  conditions  that  exist 
on  the  property  at  the  time. 

Q.  You  persist,  Mr.  Goodwin,  in  assuming  that  the 
property  is  being  sold  subject  to  a  lease,  do  you  not? 

A.  No — well — no,  not  that  it  is  being  sold  in  this 
particular  instance  subject  to  a  lease,  but  in  arriving  at 
the  opinion  of  fair  market  value  we  must  consider  the 
leases  that  exist  on  the  property.  Now,  the  fact,  as  I 
would  view  it  that  there  is  a  lease  on  Parcel  7  that  is 
disposed  of  and  out  of  the  way  is  the  reason  that  the  San 
Francisco  Bridge  Company,  you  might  say,  in  fairness 
and  equity,  comes  in  for  the  amount  that  they  do.   [744] 
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Q.  Then,  I  may  fairly  assume,  may  I  not,  that  in 
arriving  at  your  vahiation  of  the  entire  tract  you  give  less 
value  to  the  entire  tract  because  of  the  existence  of  the 
San  Francisco  Bridge  Company  lease?  A.     Yes. 

The  Court:  We  will  take  our  recess  now,  ladies  and 
gentlemen,  for  a  few  minutes.  Remember  the  admonition 
heretofore  given  you. 

(Short  recess.)   [745] 

The  Court:     I  think  you  may  proceed,  Mr.  Monroe. 
Mr.  Monroe:     Tha  is  all. 

The  Court:     Now,  Mr.  Muir,  you  are  going  to  cross- 
examine  on  behalf  of  the  Johnsons  as  to  parcel  9? 
Mr.  Muir:     Yes,  I  would  like  to,  your  Honor. 

Cross-Examination 
By  Mr.  Muir: 

Q.  Can  you  tell  us,  Mr.  Goodwin  when  you  were 
first  retained  to  make  an  appraisal  of  all  of  this  property? 

A.  That  matter  was  first  discussed  with  me  in  January 
of  1942.  So  far  as  being  officially  contacted  with,  to  do 
the  job,  it  was  in  the  spring  of  '43. 

Q.  Were  you  involved  in  the  setting  of  the  figures 
for  the  amounts  of  estimate  made  in  connection  with  the 
declaration  of  taking?" 

A.     That  I  don't  know. 

The  Court:  You  will  have  to  raise  your  voice  now, 
Mr.  Goodwin,  and  also  Mr.  Muir.  I  see  there  is  some 
action  in  the  air  that  is  creating  noise. 
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The  Witness:  T  don't  know  whether  the  figures  I  had 
anything-  to  do  with  were  used  in  the  original  statement  of 
taking  or  not. 

Q.  By  Mr.  Muir :  Now,  in  arriving  at  your  opinion 
of  the  values  you  have  given  us  today,  you  talked  with 
numerous  persons;  is  that  correct?   [746] 

A.     Yes. 

O.  Are  the  values  you  give  us  now  the  same  as  those 
you  gave  or  had  in  1942  and  '43? 

A.     Yes,  they  are. 

Q.  Did  you  consider  in  making  or  giving  your  opinion 
today  of  the  various  values  of  these  properties  any  of  the 
factors  that  occurred  or  facts  which  occurred  subsequent 
to  1942? 

A.  No,  I  could  only  consider  in  November,  1942,  at 
the  time  I  was  making  my  appraisals,  those  factors  which 
I  found  were  in  motion  that  would  result  in  trends  or 
effects  and  that  would  affect  my  opinion  of  value. 

Q.  Well,  you  referred  to  certain  sales  and  you  gave 
us  two;  one  in  April,  1942  and  one  occurring  in  October, 
1942. 

A.  I  considered  all  the  sales  with  which  I  was  cog- 
nizant. We  searched  the  records.  I  considered  all  the 
sales  and  listings  we  had  in  our  files  and  then  we  searched 
the  records  for  data  relative  to  other  sales,  and  all  those 
I  could  find  we  considered. 
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Q.  You  used  the  records  in  your  own  office,  your  own 
business  office? 

A.  Yes,  Then  we  also  had  a  check  through  title  com- 
pany records  as  to  certain  sales  and  considered  those  that 
we  felt  were  comparable.    [747] 

Q.  In  other  words,  you  didn't  check  all  sales  for  the 
area  or  of  property  in  that  vicinity  which  would  compara- 
ble? 

A.  We  checked  all  that  we  could  find.  Sometimes 
there  are  properties  sold  under  contract  of  sale  where 
title  is  not  brought  down  until  a  later  date,  and  it  is  not 
possible — 

Q.     Did  you  consider  a  sale  for  $49,000 — 

Mr.  Landrum:  Just  a  moment.  If  the  court  please, 
that  is  objected  to,  first,  upon  the  ground  and  for  the 
reason  that  there  is  no  showing  that  it  is  comparable  prop- 
erty, and  it  is  indefinite  as  to  time.  I  feel  if  the  witness 
knows  the  sale,  he  can  cross-examine,  but  to  ask  the  ques- 
tion and  to  state  the  figure  at  this  ime  I  think  is  improper. 

The  Court :  He  did  not  get  a  chance  to  state  anything. 
He  hasn't  stated  the  other  factors  which  perhaps  are  more 
informative  than  the  price. 

Mr.  Muir:     That  is  what  I  had  in  mind  to  state. 

The  Court:     State  all  the   facts  and  the  time. 

Q.  By  Mr.  Muir:  Mr.  Goodwin,  did  you  take  into 
consideration  in  making  up  your  opinion  here  of  the 
value  of  these  properties  a  sale  which  occurred  on  March 
2,  1942  for  a  consideration  of  $49,000;  the  seller,  the  San 
Diego  and  Arizona  Eastern  Railway  Company;  the  buyer, 
San  Diego  Gas  &  Electric  Company;  covering  the  prop- 
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erty  known  as  Newton  Street  west  of  16th  Street,  north 
of  the  San  Diego  and  Arizona  Eastern  Railroad  Company 
and  the  tidelands,  and  east  [748]  of  waterway,  42  feet 
open  drain.  Did  you  consider  that  sale? 

A.     Yes,  I  did. 

Q.     How  much  property  was  involved  in  that  sale? 

A.     Will   you   give   me   the  legal  again? 

Q.  All  I  have  is  Newton  Street  west  of  16th  Street, 
north  of  the  San  Diego  and  Arizona  Railroad  tracks. 

A.     That  is  all  the  information  you  have  on  it? 

Q.  And  the  date  of  sale  is  March  2,  1942,  and  the 
improvements  are  none. 

A.     Let  me   see.     Newton   Street, — west  of   Newton? 

Q.     West  of  16th  Street. 

A.     Yes,   I   considered  that  sale.     That  was  in  the — 

Q.     I  asked  you  what  the  area  was? 

A.     The  area  was  five  and  three-quarter  acres. 

Q.     And  the  price  was  $49,000? 

A.  Yes.  I  might  also  state  that  was  in  the  downtown 
area  of  San  Diego,  and  that  the  purchaser  received  as  a 
further  consideration  for  the  purchase  price  a  lease  on  a 
portion  of  land  adjoining  the  purchase,  of  which  I  have 
a  diagram. 

Q.  Perhaps  we  have  the  same  ones  here.  That  is 
shown  as  your  No.  1  sale? 

A.     No,  I  think  that  is  shown — 

Q.     Referring  to  your  index?    [749] 

A.     — as  4-A. 
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O.  In  other  words,  in  your  remarks  you  made  the 
same  remark  as  I  have,  that  the  purchaser  also  received — 

A.     Well,  that  is  logical. 

Q.  Now,  do  you  have  a  sale  listed  as  No.  3,  at  a 
price  of  $3,600,  being  the  southwesterly  side  of  Main 
Street  between  Sigsbee  and  Beardsley,  and  the  legal  being 
Lots  35  to  39,  Block  84,  Manassee  and  Shiller  Subdivi- 
sion, plus  a  part  of  railway  right-of-way? 

A.     Who  were  the  buyers  and  sellers? 

Q.  The  seller  was  the  San  Diego  and  Arizona  Eastern 
Railway  and  the  buyer  was  the  Crowe  Transport  Com- 
pany. 

A.  Yes.  That  was  in  San  Diego,  situated  on  Main 
Street,  which  is  between  Sigsbee  and  Beardsley,  on  the 
westerly  side  of  Main. 

Q.  Did  the  area  in  that  instance  amount  to  .45  of  an 
acre? 

A.     Yes;  20,000  square  feet  in  that  parcel. 

Q.     And  the  price  was  $3,600?  A.     Yes. 

O.     Or  figured  out  at  $7,841  per  acre  cost, — correct? 

A.     I  assume  that  is  the  way  it  would  be  extended. 

Q.  Eighteen  cents  per  square  foot  and  20,000  square 
feet? 

A.  I  know  that  property  is  not  comparable  to  the  [750] 
property  under  consideration. 

Q.     It  is  not?  A.     No. 

Q.     Why? 

A.  Well,  it  was  on  a  paved  street  close  to  the  down- 
town part  of  San  Diego,  and  an  area  that  was — had  a  com- 
paratively   small    amount    of    vacant    land    available    for 
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purchase,  not  similar  to  an  area  in  an  industrial  part  of 
National  City  where  four-fifths  of  the  industrial  land  was 
unimproved. 

Q.  Well,  it  was  situated  near  the  industrial  area  in 
San  Diego?     In  fact,  it  was  right  in  the  industrial  area? 

A.  Yes,  it  was  what  you  might  call  in  the  industrial 
area,  although  it  was  a  wholesale-retail  area.  The  people 
that  are  interested  in  buying  there  were  wholesalers  serv- 
ing the  San  Diego  district,  that  wanted  to  be  close  to  the 
people  they  had  to  supply  by  truck  every  day,  and  under 
those  conditions  it  was  necessary  to  pay  a  higher  price  or 
a  premium  to  be  right  close  to  the  downtown  district. 

Q.  Well,  these  parcels  are  near  the  National  City 
downtown  district? 

A.  Yes,  but  without  anywhere  near  the  same  demand 
and  potential.  It  was  also  on  the  main  road  to  National 
City  and  the  entire  South  Bay  district.  There  are  certain 
advertising  advantages  to  the  particular  location. 

Q.  You  mentioned  that  one  of  the  advantages  of  the 
[751]  San  Diego  property  referred  to  was  the  fact  that 
it  bordered  on  a  paved  street,  and  I  understood  you  to  say 
that  there  was  quite  a  bit  of  value  to  property  that  bor- 
dered on  the  water,  tideland  property.  That  property  of 
Mr.  Johnson's  was  right  adjacent  to  the  tidelands,  was 
it  not? 

A.     Ves,   it  was  near  the  tidelands   property. 

Q.  In  fact,  he  had  a  pipeline  that  ran  across  the  tracks 
and  out  into  the  harbor,  an  oil  pipeline  that  ran  into  his 
property?     That  is  of  quite  some  value,  isn't  it? 

A.     It  certainly  is  a  consideration  in  the  value  of  it. 
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Q.  In  other  words,  if  Mr.  Johnson  had  put  this  prop- 
erty to  use  for  a  bulk  plant  for  the  distribution  of  gasoline 
products,  that  pipeline,  if  he  wanted  to  bring  the  oil  or 
gasoline  in  by  boat,  would  have  been  of  quite  some  value, 
wouldn't  it?  A.     When? 

Q.     Back  in  1942. 

A.  Well,  not  as  a  final  and  conclusive  factor  because 
that  was  no  location  for  that  type  of  business  in  1942. 

O.     Why?     Why  not? 

A.  Because  of  the  dust  and  the  unfavorable  conditions 
immediately  surrounding  it,  for  that  particular  use. 

Q.  You  mean  dust  created  by  the  Tavares  Construc- 
tion Company  in  the  operation  of  the  concrete  ship- 
yards?   [752] 

A.  That,  and  the  area  adjoining  it,  and  this  area 
where  the  batch  plant  was. 

Q.  I  would  like  for  you  to  consider  the  property  with- 
out any  shipyard  being  there  at  all.  In  other  words,  are 
you  considering,  Mr.  Goodwin,  Mr.  Johnson's  property 
being  of  less  value  because  the  shipyard  went  in  there  and 
there  was  a  lot  of  cement  dust? 

A.  No,  there  were  advantages  and  disadvantages. 
They  weren't  all  advantages. 

Q.  In  other  words,  you  just  mentioned  it  detracted 
from  the  value  of  his  property  because  of  the  fact  there 
was  a  cement  plant  there? 

A.     For  the  particular  purpose  that  you  mentioned. 
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Q.  Are  there  any  other  purposes  of  use  that  the  cement 
plant  would  have  detracted  from 

A,  Other  uses  where  the  existence  of  dust  and  the  like 
would  be  objectionable,  yes. 

O.  Well,  at  the  time  Mr.  Johnson's  title  was  taken, 
on  November  10,  1942,  there  wasn't  any  plant  on  his  land 
that  created  dust,  was  there 

A.  Not  on  his  property,  no,  but  I  am  quite  sure  there 
was  there. 

Q.     Well,  in  1942  it  wasn't  on  his  property? 

A.  I  am  not  positive  as  to  the  exact  location  at  that 
particular  time.   [753] 

Q.  Well,  give  us  approximately  where  you  think  it 
was. 

A.  I  don't — I  am  not  sure  that  the  batching  plant  was 
then  in  operation,  at  that  particular  time.  There  were 
heavy  construction  operations  going  on  and  lots  of  dust 
flying,  and  the — 

Q.  You  don't  mean  to  imply  possibly  all  these  struc- 
tures were  put  on  the  property  before  they  even  took  the 
title  or  started  to  condemn? 

A.     I  don't  know.     That  is  quite  possible, 

Q.  In  other  words,  the  government  just  moved  in  and 
took  ix)ssession,  and  later  on  filed  a  condemnation  suit? 

A.  No,  they  often  did  that  under  a  use  permit  obtained 
from  the  owners. 

Q.  You  don't  know  of  any  use  permit  in  this  case, 
involving  any  of  these  properties,  do  you? 

A.     No,  I  don't. 
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Q.  In  other  words,  to  summarize  this,  this  property 
referred  to  here  of  .45  of  an  acre  in  the  wholesale  business 
district,  the  wholesale  industrial  section  of  San  Diego,  is 
not  comparable  to  the  industrial  area  in  National  City? 

A.     I  would  say  it  isn't  at  all  comparable  as  to  value. 

Q.     That  is  just  your  declared  opinion? 

A.  Yes,  it  is  based  on  an  analysis  of  sales  and  listings 
throughout  the  entire  area.  It  is  more  comparable  to  the 
value  of  property  south  of  32nd  Street  in  San  Diego, 
although  [754]  even  the  properties  in  National  City  were 
not  bringing  as  high  a  value  as  they  were  in  the  City  of 
San  Diego,  as  high  a  price. 

Q.  Each  property  referred  to  had  a  railroad  track 
running  alongside  of  it;  is  that  correct? 

A.     Yes,  I  believe  that's  correct. 

Q.     So  they  were  similar  in  that  regard? 

A.     That's  correct. 

O.  Would  you  say  that  the  southwesterly  side  of  Main 
Street  between  Beardsley  and  Crosley  was  somewhat  com- 
parable to  Mr.  Johnson's  property? 

A.     No,  I  would  not. 

Q.  Why  not?  It  is  getting  down  pretty  close  there, 
is  it  not? 

A.  No,  that  is  just  a  half  block  closer  than  the  prop- 
erty you  mentioned  previously. 

Q.     How  many  miles  away  is  that  from  parcel  9? 

A.  Oh,  I  would  estimate  that  is  about  three  to  three 
and  a  half  miles  from  parcel  9. 
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O.  Well,  in  arriving  at  your  valuation  here,  you  re- 
ferred to  property  a  couple  of  miles  or  three  miles  away, 
didn't  you? 

A.     No,  the  property  to  which  I  particularly  referred — 

O.  I  am  talking  about  those  tideland  leases.  They 
were  as  much  as  five,  six  and  eight  miles  away,  weren't 
they?  [755] 

A.  That  was  by  way  of  comparing  the  areas  on  the 
tidelands  and  with  immediate  access  to  the  water. 

O.  Well,  you  wouldn't  say  that  three  miles  from  a 
designated  point,  both  points  being  in  an  industrial  area, 
is  so  disrelated  that  the  values  could  not  be  compared? 

A.  Yes,  because  industrial  lands  are  often  sold  for 
various  purposes.  The  San  Diego  Consolidated  Gas  & 
Electric  Company,  for  example,  bought  the  parcel  to 
which  you  referred,  in  my  opinion,  for  a  special  use,  and 
they  needed  property  in  a  certain  location. 

O.  Well,  now,  if  I  may  interrupt  you  at  that  point: 
the  United  States  government,  in  a  way  of  speaking,  is 
buying  this  property  for  a  designated  purpose,  and,  there- 
fore, that  would  be  of  considerable  value,  too? 

Mr.  Landrum:  Just  a  moment.  If  the  court  please, 
that  is  objected  to  on  the  ground  it  is  incompetent  and 
immaterial  what  the  government  was  buying  it  for. 

The  Court:  Yes.  It  is  not  the  enhancement  to  the 
government  or  its  peculiar  value  to  the  condemnor.  It  is 
the  loss  to  the  property  owner  of  the  property  taken  that 
is  the  basis  for  the  valuation. 
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Q.  By  Mr.  Muir:  How  many  square  feet  are  there 
in  this  property  of  Mr.  Johnson's  and  his  wife? 

A.  There  was  1.2  acres.  That  would  be  about  44  or 
45  thousand  square  feet.    [756] 

Q.  Did  you  take  into  consideration  in  arriving  at  your 
opinion  of  value  the  improvements  upon  the  property? 

A.     Yes,  I  did. 

Q.     What  improvements  were  those? 

A.  The  improvements  on  the  property  consisted  of  a 
small  building-  that  would  be  suitable  for  a  field  office, 
tool  building,  storage  shed;  a  15  by  30  foot  corrugated 
sheath  on  a  slab  floor. 

Q.     Well,  what  do  you  think  that  building  was  worth? 

A.  Well,  I  believed  that  the  existence  of  the  building 
on  the  property  would  have  enhanced  the  value  of  the 
property  over  what  it  would  otherwise  have  been  by  $250. 

Q.  In  this  particular  instance  though  it  might  have 
been  a  detriment  to  the  buyers,  in  that  they  might  have 
had  to  remove  the  building,  and  did  you  take  that  into 
consideration? 

A.  I  considered  the  fact  that  the  building  was  there 
and  the  extent  to  which,  in  my  opinion,  it  enhanced  the 
value  of  the  property. 

Q.  I  want  to  direct  your  attention  to  Plaintiff's 
Exhibit  1,  parcel  9,  being  a  sort  of  a  square  with  a  neck 
extending  down  to  the  south,  and  which  I  think  was  re- 
ferred to  here  as  a  ramp.  Would  you  say  that  the  fact 
that  the  government  took  that  portion  of  the  ramp  through 
the  south  half  of  Mr.  Johnson's  property  detracted  from 
what  remained   [757]   in  the  Johnsons,  that  is,  the  prop- 
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erty  here  which  is  shown  immediately  to  the  south  of 
parcel  9? 

A.     No,  I  don't  believe  that  it  detracted. 

Q.  So  you  know,  as  a  matter  of  fact,  the  ramp  divided 
up  the  property  that  remained  in  the  Johnsons? 

A.     Yes. 

Q.     It  didn't  detract  from  that  property,  though? 

A.  No.  In  my  opinion,  it  was  much  the  same  as 
though  an  alley  had  existed  on  the  property  and  the  re- 
mainder was  still  susceptible  of  use. 

O.  In  the  case  of  an  alley,  it  is  dedicated  to  public  use. 
This  is  a  ramp  on  private  property,  exclusively  for  the 
use  of  the  United  States,  and  that  would  not  give  any 
use  in  the  Johnsons  in  using  the  property  that  was  so 
divided,  would  it? 

A.  It  wouldn't,  but  the  bulk  of  sales  in  National  City 
were  of  property  similar  to  the  property  that  remained, 
and  it  was  not  carved  out  in  any  disproportionate  manner 
by  the  existence  of  the  finger  that  extended  out.   [758] 

Q.  By  Mr.  Muir:  How  far  away  from  Parcel  9  was 
this  property  in  National  City  that  you  referred  to? 

A.  There  were  various  smaller  parcels,  in  National 
City,  50  by  125,  65  by  125  or  115. 

Q.     Where  were  they  located,  Mr.   Goodwin? 

A.  In  various  areas  both  north  and  south  of  the  sub- 
ject property. 

Q.     Were  they  adjacent  to  the  tidelands? 

A.     Not  immediately  adjacent  to  the  tidelands. 

Q.     How  far  back  were  they? 

A.     Oh,  three  or  four  hundred  feet. 
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O.  They  were  not  in  the  immediate  vicinity  at  all,  in 
other  words? 

A.     Well,  within  two  or  three  blocks, 

Q.     Would  you  say  to  the  east? 

A.     South  and  east  and  some  to  the  north. 

Q.     To  the  south  there  isn't  very  much  more  property 
that  borders  on  the  tidelands  privately-owned,  is  there? 
A.     No. 

Q.  Then,  it  must  have  been  to  the  east;  not  to  the 
south  ? 

A.  No.  There  is  additional  property  that  borders  on 
tidelands,  just  as  the  parcel  immediately  to  the  north  did. 

Q.     But  to  the  south  there  is  nothing,  is  there? 

A.     Yes.  [759] 

Q.     Perhaps  one  block  and  that  is  all? 

A.  No.  there  are,  speaking  from  memory,  I  would  say 
several  hundred  acres. 

Q.     Tidelands  property? 

A.  No;  not  all  tidelands;  adjacent  to  the  tidelands. 
I  believe  that  the  Santa  Fe  Railroad  has  at  lease  several 
hundred  acres  in  that  category. 

Q.  You  said  that  you  considered  a  sale  by  the  Santa 
Fe  in  arriving  at  your  opinion  as  to  what  you  should  say 
here  as  to  the  value  of  Mr.  and  Mrs.  Johnson's  property. 
Was  that  the  property  that  was  condemned  by  the  United 
States  in  this  proceding,  in  which  they  sold  to  the  govern- 
ment after  the  institution  of  these  proceedings? 

A.  No;  I  didn't  say  that  I  considered  any  sale  of  the 
Santa  Fe,  I  don't  believe. 
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O.  I  noted,  Mr.  Goodwin,  that  you  indicated  four 
factors  in  arriving-  at  your  opinion,  sales  of  other  prop- 
erty, the  large  amount  of  other  vacant  property  in  Na- 
tional City,  Santa  Fe  sale  of  property  and  lease  with 
Tavares. 

A.     No;  I  think  I  said  the  Santa  Fe  Hsting. 

O.  Was  that  a  listing  in  your  office?  Do  you  mean  a 
real  estate  listing?  A.     Yes,  sir. 

Q.     That  was  furnished  to  you  by  the  Santa  Fe? 

A.  That  is  right,  at  my  request,  in  connecton  with 
[760]  other  work  we  had  done  for  the  Santa  Fe,  but  not 
for  the  Santa  Fe  of  other  work  we  had  done  in  condemna- 
tion proceedings. 

Q.  You  mentioned  that  you  considered  the  lease  with 
Tavares,  that  was  made  by  Mr.  and  Mrs.  Johnson,  in 
arriving  at  your  opinion  ?   Did  I  understand  you  correctly  ? 

A.     Yes. 

Q.  And  you  understood  in  so  considering  it  that  it  was 
a  lease  at  the  rate  of  $40  a  month,  to  run  for  five  years, 
with  an  option  to  renew  it  for  another  five  years? 

A.     That  is  right. 

Q.  The  rental  on  this  lease  for  the  term  of  five  years 
was  $4,125,  is  that  correct?  A.     No. 

O.     How  much  was  the  total? 

A.     I  would  have  to  multiply  it  out  for  five  years. 

Q.     $480  a  year? 

A.  Well,  say,  if  it  was  $500  for  five  years,  it  would 
be  $2500.     It  would  be  somewhat  less  than  $2500. 

O.  In  making  an  analogy  between  the  National  City 
property  and  the  San  Francisco  Bridge  Company  lease. 
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I  would  assume  you  would  say  about  the  Johnson  property 
that  the  lease  with  Tavares  was  a  detriment  to  the 
Johnsons  in  having  this  lease  with  Tavares  at  the  time  of 
taking?  In  other  words,  in  arriving  at  the  value  you 
would  give  the  Johnsons  for  their  property,  you  would 
take  this  Tavares  lease  value?  [761]  A.     No. 

Q.     You  would  not?  A.     No. 

Q.  Did  you  consider  in  arriving  at  your  opinion  that 
the  Johnsons  suffered  a  detriment  in  losing  the  rental 
under  the  Tavares  lease  of  $40  a  month  for  five  years? 

A.     Yes. 

Q.     That  would  be  a  detriment  of  about  how  much? 

Mr.  Landrum:  Just  a  moment,  if  the  court  please. 
That  is  objected  to  as  incompetent.  The  question  of  fair 
market  value  does  not  include  any  loss  of  lease.  That 
question  was  before  your  Honor,  as  you  recall. 

The  Court :  The  way  the  question  is  framed,  it  includes 
a  factor  that  he  took  into  consideration.  The  govern- 
ment took  the  fee  and  took  everything,  including  the  in- 
come and  the  possibility  of  potentialities.  The  objection 
is  overruled. 

The  Witness:     Will  you  repeat  the  question  again? 

(Question  read  by  reporter.) 

The  Witness:  I  did  not  attempt  to  figure  it  as  to  an 
exact  amount  of  detriment  that  they  had  suffered. 

0.  By  Mr.  Muir:  In  reference  to  your  testimony 
about   National   Citv's   fee  title   and   the   .San   Francisco 
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Bridge  Company  lease,  you  figured  that  accurately  to  the 
dollar,  as  I  understood  your  testimony? 

A.  That  was,  in  my  opinion,  an  entirely  different 
situ-  [762]  ation;  that  they  had  created  certain  items  of 
value  as  a  result  of  their  effort.  They  had  obtained  a 
favorable  lease.  I  can't  understand  why  one  would  have 
paid  $40  a  month  for  this  particular  parcel  of  property. 

Q.  May  I  ask  you  if  you  were  one  of  the  government 
appraisers  that  set  the  value  of  the  property  and  fixed  a 
rental  therefor  in  connection  with  the  making  of  the 
Tavares  lease  with  the  Johnsons?  A.     No. 

Q.     You  were  not?  A.     No. 

O.  Are  you  familiar  with  the  government's  practice  of 
capitalizing  the  property  in  arriving  at  the  rental  to  be 
paid? 

A.  Yes;  I  believe  I  know  what  you  mean.  I  am 
familiar  with  the  process  that  is  followed.  Do  you  mean 
when  it  comes  to  going  out  and  appraising  a  given  parcel 
of  land  and  placing  on  the  parcel  of  land  the  value — 
placing  the  value  of  the  parcel  or  the  fee  and  then  placing 
the  amount  of  rent  that  you  feel  is  the  fair  rental  value? 

Q.  If  you  use  your  theory  of  7  per  cent  in  arriving 
at  a  capitalization  value  in  regard  to  the  Johnson's  prop- 
erty and  a  rate  of  $40  a  month  rental,  it  would  have 
to  be  15  or  16  per  cent  return  to  arrive  at  the  true  value, 
wouldn't  it?     Would  that  be  about  right?    [763] 

A.  Yes;  if  you  used  that  same  procedure,  or  the  prop- 
erties and  the  conditions  are  not  favorable.  On  the  one 
hand,  we  have  a  favorable  lease,  but,  on  the  other  hand, 
we  have,  in  my  opinion,  an  amount  of  money  here  which 
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was  quite  high  or  excessive.  There  is  nothing  else  hke  it. 
The  parcel  immediately  to  the  north  is  rented  for  much 
less  money  to  the  same  people. 

Q.  May  I  ask  if  you  took  into  consideration  in  arriv- 
ing at  your  opinion  the  lease  between  the  Johnsons  and 
Carl  Bliss  that  was  made  out  at  $100  a  month  for  this 
property  and  it  was  paid  for  two  months  prior  to  the 
execution  of  the  Tavares  lease  on  June  5,  1942? 

A.  Yes;  I  knew  of  that  lease  but  that  lease  was  not 
in  effect  at  the  time  or  on  the  date  of  our  valuation  and 
there  were,  as  I  understand  it,  certain  other  matters  in- 
volved, certain  other  improvements  on  an  additional  por- 
tion of  property.  They  covered  not  only  this  property  but 
certain  additional  property. 

Q.     I  understood  you  to  say  you  considered  it? 

A.     Yes. 

Q.  And  you  considered  the  fact  that  the  Johnsons 
were  getting  $100  a  month  rent  from  Carl  Bliss?  You 
considered  that  fact  in  arriving  at  your  opinion? 

A.     Yes;  for  this  and  other  property. 

O.  And  you  also  considered  the  lease  which  was  later 
entered  into  between  Carl  Bliss  and  the  Johnstons  about 
that  [764]  same  time  as  the  Tavares?  In  other  words, 
Mr.  Bliss  relinquished  his  previous  lease  and  Tavares  and 
Bliss  took  separate  leases  of  separate  portions,  about  June, 
1942?      You   were   familiar   with   that,    too? 

A.     Yes. 

O.  You  were  familiar  with  the  fact  that  Mr.  and  Mrs. 
Johnson  were  getting  $35  a  month  rent  on  the  Bliss  land 
at  the  time  they  got  $40  a  month  from  the  Tavares  i)eople? 

A.     Yes. 
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Q.     You  considered  those  factors? 

A.     Yes,  sir. 

Q.  And  you  considered  that  property  bringing-  in  $75 
a  month  on  fixed  leases  for  a  definite  period  of  at  least 
five  years,  and  possibly  10, — that  $75  a  month  was  worth 
just  $2500,  is  that  your  opinion? 

A.  No;  that  is  not  my  opinion.  And  that  wasn't  the 
condition,  either. 

Q.  In  other  words,  property  worth  $2500  in  this  in- 
stance was  bringing  in  $75  a  month  income? 

A.     No,  that  involved  additional  property. 

Q.  What  additional  area  to  the  south  of  the  subject 
property  when  you  say  additional  area? 

A.  I  believe  it  was  about  60  or  70  per  cent  of  an  acre, 
7/10  of  an  acre  say,  or  6/10  of  an  acre.    [765] 

Q.  Is  that  any  of  the  property  that  Mr.  Haas  bought 
from  the  Johnsons? 

A.  Yes.  But  that  included  on  it  at  that  time  an  office, 
a  storage  building  and  a  garage  building. 

Q.  By  the  way,  I  noted  in  your  testimony  that  you 
stated  that  in  regard  to  one  of  these  other  pieces  of 
property  that  had  been  sold,  that  is,  a  sale,  you  considered 
in  arriving  at  your  opinion  of  the  Johnsons'  value  part 
of  this  other  property  was  marsh  land,  is  that  correct? 

A.     Yes;  one-quarter  of  it. 

Q.  Was  that  property  that  the  sewer  was  emptying 
into  from  other  adjoining  properties?  A.     No. 

Q.  Was  that  property  owned  by  the  Santa  Fe  Rail- 
way? 

A.  No.  That  property  had  been  owned  by  George 
Johnson  of  National  City. 
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Q.  That  is  the  portion  that  had  the  marsh  land  on  it, 
is  that  right? 

A.     Yes ;  that  marsh  land  and  also  some  very  good  land. 

Q.  In  other  words,  the  good  land  was  solid  earth  like 
the  Johnson's  property?  A.     Yes. 

Q.  I  presume  you  also  considered  in  arriving  at  your 
opinion  this  sale  by  Johnson  to  Haas  for  $7,000?  You 
considered  that?   [766] 

A.  No;  that  sale  had  not  been  made  at  the  time  of  my 
appraisal. 

Q.  In  giving  your  opinion  now  at  this  time,  you  are 
cognizant  of  that  fact,  are  you  not,  that  the  Haas  people 
bought  from  the  Johnsons  this  property  to  the  south,  di- 
vided by  the  ramp,  for  $7,000  cash? 

A.  Including  the  improvements  thereon,  which  con- 
sisted of  an  office,  a  storage  building  and  a  garage  build- 
ing. 

Q.  Was  that  any  of  the  property  you  described  as  be- 
ing on  Parcel  9  when  I  asked  you  once  before? 

A.  No.  This  was  on  the  other  property.  There  was 
also  a  small  structure  on  that  Parcel  9. 

Q.  Were  those  improvements  quite  as  valuable  as 
compared  to  the  $250  of  improvements  on  Parcel  9? 

A.     Yes. 

Q.     What  were  they  worth? 

A.  I  don't  recall  the  exact  detail  of  the  improve- 
ments to  the  extent  that  I  think  it  would  be  fair  to  give 
an  opinion  as  to  their  value.  I  would  say  in  excess,  how- 
ever, of  $2,000. 

Q.  If  you  would  say  $2,000,  you  must  know  what  kind 
of  a  building  you  are  talking  about. 
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A.  Yes,  but  there  is  a  lot  of  difference  in  saying  in 
excess  of  $2,000  and  figuring  out  a  quantitative  analysis 
of  [767]  the  building. 

Q.     You  having  now  fixed  a  value  of  $2,000 — 

A.     I  haven't  fixed  that  value. 

Q.  — or  in  excess  thereof,  for  the  buildings  on  the 
property  of  the  Haas',  please  describe  those  buildings? 

Mr.  Landrum:  As  I  understand  it,  the  sale  which 
counsel  refers  to  took  place  subsequent  to  November  10, 
1942.  It  would  have  been  impossible  for  a  buyer  to  know 
what  that  sale  would  be,  and  we  object  to  it. 

Mr.  Muir:  I  think  this  is  proper  upon  cross  examina- 
tion as  going  to  the  truth  and  veracity  of  the  witness  and 
his  extent  of  memory. 

The  Court:  It  seems  to  me  this  is  an  immaterial  mat- 
ter. If  we  are  restricted,  as  we  are,  to  a  certain  date 
for  the  purpose  of  ascertaining  the  value  of  the  property, 
I  think  it  would  be  immaterial  as  to  what  an  appraiser 
or  an  evaluator  may  think  as  to  sales  made  subsequent.  If 
sales  were  made  subsequent,  they  couldn't  be  within  the 
mind  of  the  evaluator  unless  an  investigation  were  pro- 
ceeding at  the  time  that  involved  the  details  of  this  prop- 
erty. The  objection  is  sustained.  Mr.  Muir,  if  this  is 
going  to  take  some  little  time,  we  will  take  a  recess  now. 

Mr.  Muir :     I  will  have  a  few  more  questions. 

The  Court:  We  will  take  a  recess  now  until  2:00 
o'clock,  ladies  and  gentlemen  of  the  jury.  Remember  the 
[768]  admontion  heretofore  given  you  and  keep  its  terms 
inviolate. 

(Thereupon,  at  12:00  o'clock  noon,  a  recess  was  taken 
until  2:00  o'clock  p.  m.)   [769] 
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San  Diego,  California,  Monday,  February  24,   1947. 
2:00  P.  M. 

The  Court:     All  present.     Proceed. 

EWART  GOODWIN, 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff,  hav- 
ing been  previously  sworn,  resumed  the  stand  and  testified 
further  as  follows: 

Cross  Examination   (Continued) 
By  Mr.  Muir: 

Q.  Mr.  Goodwin,  in  regard  to  evaluation  of  property, 
when  there  is  a  leasehold  interest  outstanding,  that  is,  an 
owner  has  leased  the  property  to  somebody,  did  I  under- 
stand you  to  say  that  in  computing  the  value  of  the  fee 
you  would  take  into  consideration  the  value  of  such  out- 
standing lease?  A.     Yes. 

Q.  That  is,  when  an  owner  gives  a  lease,  he  gives 
away  the  profits  of  the  land  for  the  term  of  the  lease? 

A.     Yes,  in  fact,  he  does. 

Q.  That  was  your  testimony  this  morning,  also,  was 
it  not?  A,     Yes,  sir. 

Q.  So  that,  in  other  words,  in  the  case  of  the  John- 
sons, when  the  entered  into  these  leases  with  Bliss  and 
Tavares,  they  had  a  total  rental  of  approximately  $4,100 
coming  in,  and  by  your  statement  they  gave  away,  when 
they  executed  [770]  those  leases,  they  gave  away  the 
profits  for  that  period,  amounting  to  that  amount  of 
money;  is  that  right?  A.     No. 

Q.     They  did  not? 

A.  We  were  concerned  there  with  a  lease  that  had  a 
little  less  than  five  years  to  go,  bringing  in  $40  a  month. 
That  was  a  higher  rental  than  any  other  rentals  I  knew  of 
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in  the  same  area  of  comparable  property,  of  which  there 
was  an  adequate  supply,  and  that  would  not  equal  the 
amount  you  mentioned. 

Q.  But  doesn't  our  definition  and  the  operation  of 
your  opinion  work  in  all  cases,  or  is  this  just  an  excep- 
tion? 

A.  Here  we  are  valuing  the  property  for  the  lease- 
hold and  for  the  period  that  Tavares  had  obli^'ated  them- 
selves to  continue  paying  rent  at  the  same  basis  it  had  a 
period  of  a  little  less  than  five  years  to  run. 

Q.  Just  confining  ourselves  to  the  Johnsons'  lease 
with  Tavares,  then  you  would  say  that  during  the  time 
of  the  Tavares  lease,  which  was  a  little  less  than  five 
years,  the  Johnsons  for  that  period  had  given  away  the 
profits  of  their  land,  for  that  period? 

A.  That  is  correct.  The  rate  that  they  were  getting 
was,  however,  in  my  opinion  a  substantial  one.  It  was 
paid  to  them  based  on  a  particular  need,  apparently,  of  a 
concern  for  this  particular  piece  of  property,  and  is  not, 
in  my  [771]  opinion,  a  proper  gauge  of  the  fair  market 
value  of  property,  as  the  definition  applies  in  California. 

Q.  Then  this  land  of  the  Johnsons  was  particularly 
valuable  by  reason  of  the  fact  that  it  was  so  located,  then? 

A.  It  happened  to  have  a  particular  use  for  the  Tav- 
ares Construction  Company,  that  is  correct,  but  that  does 
not  mean,  I  don't  believe,  that  we  must  give  consideration 
in  valuing  this  property  to  a  lease  on  a  given  piece  of 
property  that  is  out  of  proportion  to  leases  paid  for  other 
similar  pieces  of  property.   [772] 

Q.  By  Mr.  Muir:  Leaving  out  of  the  matter  the 
argument  on  the  amount  of  the  rental,  nevertheless,  you 
would  say,  would  you  not,  that,  when  the  Johnsons  made 
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their   lease   with   Tavares,   they   lost   the   profits   for   the 
term  of  that  lease? 

Mr.  Landrum:  Just  a  moment.  If  the  court  please, 
I  am  going  to  have  to  object  to  that  as  immaterial.  We 
are  taking  fee  title  here. 

The  Court:  He  is  trying  to  arrive  at  factors  which, 
according  to  counsel's  hypothesis,  should  enter  into  the 
market  value  of  the  property  at  the  time  it  was  taken.  He 
and  the  witness  haven't  been  able  to  agree  upon  those 
factors.     Overruled. 

The  Witness:     What  is  the  question? 

The  Court:     Read  it. 

(Question  read  by  reporter.) 

The  Witness :  I  question  if  that  is  what  counsel  meant 
to  ask,  "when  they  made  the  lease  with  Tavares  that  they 
lost  their  profits  of  the  lease." 

Q.     By  Mr.  Muir:     From  the  land. 

A.     When  they  made  the  lease  with  Tavares? 

Q.     Yes. 

A.  They  gave  up  the  land  and  the  use  of  the  land 
to  the  Tavares  Construction  Company  but,  when  they 
made  the  lease  to  Tavares,  I  don't  see  where  it  would 
follow  at  that  [77 2>}  point  they  lost  the  profits  from  the 
land.  They  tranferred  the  possibility  of  making  a  profit 
on  the  land  from  themselves  to  Tavares. 

Q.  I  would  like  to  ask  you  what  percentage  in  this 
capitalization  you  would  use  in  respect  to  just  the  John- 
sons' property.  You  spoke  about  7  per  cent  as  being 
about  right  for  the  City  of  National  City  in  arriving  at 
your  evaluation,  and   I  asked  you  if  7  per  cent  fit  the 
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Johnsons'  and  you  said  that  was  entirely  different.  Now, 
what  percentage  do  you  place  on  it? 

A.  In  the  first  place,  it  was  entirely  different  because 
it  was  an  isolated  example  of  a  rental  being  paid  that 
wasn't  comparable  to  any  other  rentals.  As  far  as — I 
forget  the  last  part  of  your  question. 

The  Court:     Read  it. 

(Latter  part  of  question  read  by  reporter.) 

The  Witness:  I  did  not  place  an  exact  percentage  on 
it.  It  would  actually  be  much  higher  than  7  per  cent  be- 
cause, when  anyone  is  receiving  a  return  out  of  proportion 
to  other  returns,  it  is  always  subject  to  risk  of  the  lessee 
taking  advatage  of  any  circumstance  that  would  come  up 
to  get  himself  in  more  favorable  position  when  he  is 
paying  above  the  market  for  a  given  piece  of  property. 
And  you  would  figure  in  any  interest  rate,  there  being 
two  primary  items  that  make  up  an  interest  rate,  one,  the 
service  charge  [774]  for  the  use  of  the  money  and  the 
other  the  risk  involved,  there  is  greater  risk  in  the  return 
on  your  capital  when  you  are  getting  a  return  that  is  dis- 
proportionate to  the  return  of  other  people  and,  therefore, 
what  was  a  much  higher  rate  of  interest. 

Q.  By  Mr.  Muir:  Then,  if  Mr.  Tavares  had  agreed 
to  pay  $200  a  month  rental,  the  risk  to  the  Johnsons 
would  have  been  increased  proportionately  and  the  value 
of  their  lease  would  have  gone  down  proportionately? 

A.  No.  The  rate  at  which  you  would  capitalize  it,  if 
the  rental  is  in  line  with  other  rentals  being  paid,  is  much 
more  conservative  or  much  lower  than  if  you  are  getting 
a  rental  that  is  out  of  proportion  with  rents  that  are  be- 
ing paid  for  similar  types  of  properties  in  the  same  gen- 
eral area. 
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Q.  Well,  would  you  say  about  15  per  cent  would  be 
a  fair  return  on  the  capitalized  value  of  the  Johnson 
property  ? 

A.     A  range  of  15  to  20  per  cent. 

Q.  That  is  what  he  should  get  back  in  rental,  then, 
would  you  say?  A.     Yes. 

Q.  One  thing  further.  You  said  that  you  considered 
in  arriving  at  your  opinion  of  the  values  of  all  these  par- 
cels of  land  the  labor  situation  in  this  area.  What  has 
that  got  to  do  with  the  Johnson  property? 

A.  The  labor  situation,  both  as  to  the  adequacy  of 
pay  [775]  of  labor,  the  adequacy  of  supply  of  labor,  the 
working  conditions  under  which  labor  can  function,  and 
the  degree  of  efficiency  they  can  use  and  bring  to  play  in 
a  certain  area,  has  a  bearing  upon  the  value  of  industrial 
property  in  that  area.  In  other  words,  if  you  have  a  sup- 
ply of  industrial  property  and  there  was  no  labor  to  work 
and  produce  money  from  their  labors,  the  value  of  the 
property  couldn't  be  very  considerable. 

Q.  If  this  were  used  for  a  bulkhead  plant  or  oil  pe- 
troleum distribution  plant,  there  wouldn't  be  very  many 
men  employed,  or  involved,  would  there? 

A.  Yes;  but  the  value  of  the  property  for  a  bulkhead 
plant  would  depend  upon  the  use  of  other  concerns, 
wholesalers  and  manufactureres,  in  the  community,  for 
what  would  be  sold  by  the  bulkhead  plant. 

Q.  What  does  an  oil  petroleum  plant  sell  other  than 
gasoline,  kerosene  and  oils? 

A.  That  is  all  they  sell  but  they  sell  to  people  who 
must  be  engaged  in  labor  in  a  given  area,  who  produce  the 
money  to  buy  the  gasoline,  whether  they  are  working  men 
or  anyone  else  living  in  that  area. 
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Q.  Isn't  a  bulkhead  plant  usually  built  up  on  the 
amount  of  gasoline  they  control  in  gallonage?  That  is  to 
say,  if  a  bulkhead  plant  can  distribute  three  or  four  hun- 
dred thousand  gallons  per  month,  the  bulkhead  plant  must 
be  big  [776]  enough  to  take  care  of  that,  must  it  not? 

A.     That  is  right;  yes. 

Q.  And  that  would  be  a  mechanized  operation,  and, 
except  for  truck  drivers  and  a  few  odd  personnel,  labor 
wouldn't  come  into  play  in  that  regard  for  that  particular 
use  of  this  property? 

A.  No,  only  to  the  extent  that  they  were  engaged  in 
competition  with  other  i^eople  for  labor. 

O.     It  would  be  a  rather  limited  field? 
A.     Yes ;  it  is  not — 

Q.  Anybody  with  a  chaulfeur's  license  could  get  a  job 
as  a  truck  driver?  A.     I  would  assume  so;  yes. 

Q.  In  arriving  at  your  value,  would  you  say  that 
possibly  $2,000  might  be  a  fair  value  for  the  Johnsons' 
property  just  as  well  as  $2500? 

A.     No;  it  was  not  my  opinion. 

Q.  Is  your  opinion  right  on  the  dollar,  $2500,  no  more 
and  no  less?  A.     That  was  my  opinion;  yes,  sir. 

Q.     It  couldn't  be  $2501  or  $2499? 

A.     That  wasn't  the  conclusion  I  reached. 

Q.  If  you  are  so  precise,  then,  exactly  upon  what 
basis  did  you  compute  exactly  $2,500? 

A.  I  computed  the  value  of  that  property  at  $2,500 
{777}  after  considering — did  you  want  to  break  it  down 
and  analyze  the  other  sales? 
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Q.  No.  Break  it  down  as  to  what  Mr.  Johnson  and 
his  wife  owned  that  you  people  put  an  added  figure  on 
of  $2500.     What  did  they  have  that  amounted  to  that? 

A.  They  had  an  acre  and  two  one-hundredths  of  land, 
with  a  small  storage  shed,  as  I  have  said,  located  in  the 
City  of  National  City,  and  that  was  comparable  to  other 
lands  also  in  the  City  of  National  City,  that  had  sold  at  a 
price  that,  in  my  opinion,  was  definitely  comparable  with 
the  value  that  I  have  put  upon  their  property. 

Q.  Across  Harrison  Street  you  place  a  greater  value 
upon  that  land,  don't  you,  than  you  do  on  the  Johnsons'? 
It  is  more  valuable? 

A.     Do  you  mean  to  the  west  of  the  Johnson  property? 

Q.     Yes;  across  the  street. 

A.  No.  Directly  across  the  street,  on  the  area  that 
was  leased  to  Tavares,  yes.  Across  the  street  and  down 
into  Parcel  3,  as  to  the  rear  portion  of  Parcel  3,  no. 

Mr.  Muir:     That  is  all. 

By  Mr.  Sloane : 

Q.  If  your  Honor  please,  Mr.  Goodwin,  I  want  you 
to  deal  solely  with  the  San  Francisco  lease  and  the  lands 
and  areas  covered  by  the  San  Francisco  lease.   [778] 

I  take  it  that,  being  an  expert  appraiser,  you  are  able 
to  visualize  and  deal  with  that  lease  as  it  existed  Novem- 
ber 10,  1942?  A.     Yes,  sir. 

Q.  Entirely  apart  from  who  owned  the  fee  or  what 
would  happen  to  this  land  in  future  times?     Is  that  true? 

A.     Yes. 

Q.  In  other  words,  as  I  understand  it,  the  lease  and 
the  leasehold  rights  under  it  had  a  definite  value  in  No- 
vember, 1942?  A.     Yes. 
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Q.  That  may  or  may  not  be  in  an  up  or  down  propor- 
tion to  what  the  owner  of  the  fee  may  have  had  of  the 
lease?  A.     I  don't  understand.   [779] 

Q.  What  I  want  to  make  sure  is  that  you  were  asked 
to  pick  out  the  lease  and  forget  about  these  other  people. 
Can  we  do  that? 

A.  Yes,  I  think  so  except  that,  of  course,  in  that  we 
can't  forget  the  City  of  National  City,  so  far  as  being 
the  owner  of  the  fee  and  the  others  to  whom  the  prop- 
erty would  come  at  the  end. 

Q.  That  is  true,  but  I  am  talking  about  the  value.  It 
doesn't  make  any  difference,  so  far  as  fixing  the  value 
is  concerned,  it  doesn't  make  any  difference  whether  the 
City  of  National  City  owned  the  fee  or  whether  I  owned 
it?  A.     That  is  correct. 

Q.  Now,  going  back  to  1942,  let  me  make  sure  that 
we  understand  each  other.  On  the  basis  of  your  testi- 
mony already  given,  it  was  your  understanding  that  the 
City  of  National  City  had  the  right  of  occupancy  of  6.26 
acres  of  what  we  call  shoreland?  A.     Yes. 

Q.     And  that  is  the  area  marked  in  blue? 

A.     Yes. 

Q.  And  that  they  also  had  rights  given  to  them  under 
the  lease  in  the  water  area  immediately  adjoining  and 
filling  out  the  parallelogram?  A.     Yes. 

Q.  I  take  it  that  in  fixing  the  value  of  the  lease,  we 
[780]  are  interested,  first,  in  the  physical  characteriza- 
tion of  the  ground  and  the  water,  of  the  location  relative 
to  other  lands,  and  of  the  adaptability  to  different  uses, 
having  in  mind  the  highest  and  best  use?  A.     Yes. 

Q.  We  should  also  have  in  mind  the  terms  of  the  par- 
ticular lease,  as  compared  to  other  leases,  ordinary  leases; 
is  that  correct?  A.     Yes. 
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Mr.  Sloane:  The  National  City  lease  has  been  re- 
ceived in  evidence  here  and  is  marked  Exhibit  L.  I  wish  to 
examine  the  witness  concerning-  that.  Your  Honor,  may 
I  have  permission  to  give  to  the  jury  copies  of  that  lease? 

The  Court:     Yes,  sir. 

Mr.  Sloane:  And  in  case  you  don't  have  one,  I  will 
furnish  you  with  a  copy. 

Q.  By  Mr.  Sloane:  Taking  up,  first,  the  general 
characteristics  of  this  particular  piece  of  land,  how  would 
you  say  this  parcel  7  compares  in  lease  value,  use  value, 
with  parcel  No.  2,  for  example,  which  is  the  yellow  par- 
cel on  the  plat? 

A.  I  believe  it  is  considerably  more  valuable  than 
parcel  No.  2. 

Q.  Now,  when  you  are  speaking  of  the  value,  you 
mean  the  rental  value?   [781]  A.     Yes. 

O.  How  would  the  rental  value  compare  as  of  that 
date,  in  your  estimation?  Is  parcel  7  worth  twice  as 
much,  three  times,  or  what  figure  would  you  place  on  it? 

A.  I  would  say  that  parcel  7  would  be  worth  prob- 
ably four  times  as  much. 

Q.  And  what  is  the  reason  for  that  difference  in 
valuation  ? 

A.  Because  it  had  direct  access  to  water  that  was 
dredged  out  to  a  depth  that  would  admit  the  shallower 
draft  boats,  the  barges,  and  the  like,  and  to  a  certain 
extent  control  that  much  of  the  water  frontage. 

Q.  With  regard  to  parcel  3,  which  is  the  blue  area, 
would  that  be  two,  three  or  four  times  as  much  in  rental 
value,  referring  to  parcel  7? 

A.     Well,  it  would  be,  to  use  round  figures,  and  not       i 
having  worked  it  out  how  many  times  more,  I  would  say 
it  certainly  would  be  two  or  three  times. 
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Q.     Is  it  fair  to  say  three  times? 

A.  I  am  not  sure  that  it  would  be  fair  to  say  three; 
somewhere  between  two  and  three  times. 

Q.  Suppose  we  compromise,  in  order  to  have  a  figure, 
and  say  two  and  a  half  times? 

A.  Well,  that  is  up  to  you.  You  are  asking  questions 
that  are  a  little  difficult.   [782] 

Q.  These  questions  are  very  general.  Now,  in  regard 
to  a  comparison  to  parcel  1,  how  would  you  say  that  18 
acres  in  parcel  1,  the  red  portion,  compares  in  rental  value 
with  the  acreage  in  parcel   7? 

A.  Considering  the  condition  of  the  water  area  im- 
mediately in  front  of  parcel  7,  and  considering  the  ratio 
of  the  water  frontage  that  is  controlled  as  compared  to 
depth,  it  would  be  considerably  more  valuable  than  par- 
cel 1. 

Q.  Can  you  give  us  a  rough  comparative  value? 
Would  it  be  twice  as  much,  or  three  times  ? 

A.     I  believe  it  would  be  approximately  twice  as  much. 

Q.  What  was  the  condition  of  the  water  area  west  of 
parcel  1  in  November,  1942? 

A.  Well,  the  condition  of  the  water  area  west  of 
parcel  1  was  a  varying  depth  of  about  two  feet  above  the 
lower  low  water  to  five  feet;  some  places  six,  seven,  nine, 
ten  and  up  to  sixteen;  even  over  twenty  feet  as  it  ap- 
proached the  extreme  westerly  portion  of  parcel  A. 

Q.  Then  the  westerly  portion  of  it  was  the  natural 
depth  of  the  water,  where  the  natural  channel  existed? 

A.  Approximately.  Possibly  not  to  the  same  depth 
as  the  channel  itself. 

Q.  From  there  on  shoreward  it  ran  up  into  graduating 
depths,  getting  shallower  and  shallower  until  it  was  three 
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or  four  feet,  going  to  where  it  is  marked  as  the  bulk- 
head [783]  line?  A.     Yes,  two  to  four  feet. 

Q.  In  other  words,  to  put  it  into  other  terms,  a  boat 
drawing  ten  feet  at  low  tide  could  get  in  along  parcel  7 
right  along  the  shore  line,  but  could  not  get  right  up  to 
parcel  1? 

A.     That's  right,  could  not  get  right  up  to  parcel  1. 

Q.  Let  me  see  if  I  made  a  correct  note  of  the  valua- 
tion which  you  gave  to  the  San  Francisco  leasehold.  Is 
the  figure  on  the  total  value  $45,750? 

A.     Yes,  sir,  as  I  remember  it. 

Q.  Did  I  understand  you  to  say  that  that  was  the 
value  which  you  placed  on  parcel  7,  exclusive  of  any  value 
actually  allocated  to  parcel  A? 

A.  Well,  in  my  method  of  reaching  an  opinion  as  to 
value,  I  considered  that  parcel  A  was  a  waterway  or 
right-of-way,  just  as  a  street  is,  and  that  the  area,  the 
upland  area,  the  land  area,  would  reflect  the  value  of  the 
entire  parcel. 

Q.  I  understood  also  that  you  started  your  computa- 
tion of  the  value  to  a  large  extent  there  by  seeking  to 
restore  to  the  San  Francisco  Bridge  Company  the  money 
which  they  had  expended  or  the  value  which  they  had 
contributed  to  the  land  prior  to  November,  1942,  that  is, 
the  building  of  the  pier  and  the  dredging  of  the  mud  in 
area  A?  [784] 

A.     I  don't  know  how  you  reach  that  conclusion. 

Q.     Well,  as  I  understood  you,  you  fix  a  contribution 
of  value  to  the  property  for  building  the  pier  of  $12,000. 
A.     That  was  my  estimate  of  it. 
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Q.     Yes? 

And  for  dredging,  $15,000? 

A.  That  was  my  estimate  of  what  the  area  dredged 
immediately  in  front  of  the  parcel  might  have  cost  at 
that  time. 

Q.  Now,  what  effect  did  you  give  to  those  parcels  in 
arriving  at  your  rental  value  per  acre? 

A.  Well,  as  they  were  reflected  in  my  opinion  of  the 
valuation  of  or  marketability  of  parcel  No.  7. 

Q.  In  other  words,  parcel  No.  7  with  a  pier  on  it 
would  be  worth  $12,000  more  than  parcel  No.  7  without  it? 

A.  Well,  it  would  be  worth  more.  Of  course,  in  the 
final  analysis  the  question  was  how  much  would  some 
lessee,  the  San  Francisco  Bridge  or  some  other  lessee  be 
justified  in  paying  for  the  entire  area  of  parcel  7. 

Q.  That  is  for  the  use  of  it,  you  would  say,  for  a 
period  of  17  or  18  years  to  follow?  A.     Yes. 

Q.  And  your  opinion  is  that  they  would  be  justified 
in  figuring  in  the  contributed  value  of  $12,000  because  of 
the  pier  being  there?  [785] 

A.  Well,  I  don't  know  what  value  specifically  a  person 
might  take  into  consideration  by  reason  of  the  pier  being 
there.  The  fact  that  the  pier,  in  my  opinion,  might  have 
been  built  at  a  cost  of  $12,000  doesn't  necessarily  mean 
that  someone  else  coming  along  would  want  to  use  the 
same  pier  just  the  way  it  was.  It  might  fit  their  needs 
or  might  have  to  be  considerably  altered.  The  channel 
might  have  to  be  a  little  deeper,  or  might  be  just  right. 
Q.  But  for  anyone  who  contemplated  a  use  similar  to 
that  that  the  San  Francisco  Bridge  was  making  of  it,  that 
would  save  them  an  investment  of  $12,000  to  build  a  pier 
like  that?  A.     Yes,  sir. 
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Q.  Now,  with  respect  to  the  dredging,  I  believe  you 
gave  us  a  figure  of  $15,000,  which  I  assume  you  treated 
in  the  same  manner.     Where  did  you  get  that  figure? 

A.  I  computed  what,  in  my  opinion,  was  the  maximum 
amount  of  earth  or  spoil  that  would  have  to  be  removed 
from  the  parcel,  the  parallelogram  to  which  we  have  re- 
ferred, to  reach  a  depth  of  10  to  11  or  12  feet. 

Q.  Would  it  make  any  difference  if  the  excavations 
went  outside  of  the  boundaries  of  the  San  Francisco 
Bridge  lease  and  carried  on  westward  clear  to  the  deep 
water  ? 

A.  Yes,  that  would  be  of  additional  advantage,  yes, 
sir.  [786] 

Q.  So  that  any  money  that  was  spent  in  dredging 
westerly  of  parcel  7  added  to  the  value  of  the  leasehold, 
did  it? 

A.  Well,  not  necessarily  any  more.  You  could  go 
down  further  than  necessary  or  you  might  put  a  much 
wider  channel  there  than  was  necessary. 

Q.  I  am  speaking  of  any  dredging  that  was  actually 
done  prior  to  1942,  in  November. 

A.     Yes,  it  would  definitely  add  to  the  value. 

Q.     Do  you  know  who  did  that  dredging,  actually? 

A.  Well,  I  know  who  paid  it.  I  think,  as  I  recall  it. 
Case  Construction  did  the  dredging,  but  San  Francisco 
Bridge  paid  for  it. 

Q.  Don't  you  know  that  the  San  Francisco  Bridge 
Company  did  the  dredging  itself,  with  its  own  equipment? 

A.     I  don't  believe  they  did. 

Q.  You  do  know  that  the  Case  Company  was  operat- 
ing in  that  vicinity?  A.     Yes. 
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Q.  Do  you  know  that  163,000  cubic  yards  of  spoil  was 
taken  out  of  the  bottom  and  unloaded  in  the  mole  fills  in 
the  land  to  the  south  of  parcel  3  ? 

A.  No,  I  don't  know  that  exactly  that  quantity  was 
taken  out. 

0.  Did  you  have  a  quantity  when  you  were  making 
your  computations?  [787] 

A.  Yes,  I  did.  I  had  assumed  that  spoil  was  taken 
out  of  the  area,  but  outside  of  getting  additional  spoil  to 
raise  the  land,  I  didn't  figure  where  they  could  get  that 
much  spoil  or  where  they  would  need  that  much  to  accom- 
plish the  dredging  down  to  the  required  depth.  It  wouldn't 
equal  that  many  cubic  yards  of  spoil. 

Q.     You  are  not  a  dredging  engineer,  are  you? 

A.     No,  sir. 

Q.  And  you  would  be  guided  somewhat  by  the  testi- 
mony of  the  man  who  actually  did  the  dredging,  wouldn't 
you? 

A.  Certainly,  excepting  for  the  point  that  possibly  he 
might  have  gone  a  little  bit  beyond  what  was  absolutely 
necessary  in  polishing  it  up. 

Q.  Well,  if  area  A,  having  reference  to  the  southerly 
portion,  was  dredged  to  a  depth  of  10  feet,  I  understood 
you  to  say  that  added  to  the  value  of  parcel  7? 

A.     Yes. 

Q.  And  if  it  were  dredged  to  12  feet,  would  that  make 
any  difference  in  whether  it  was  valuable  or  not? 

A.     Yes,  it  would  add  slightly  to  the  value. 

Q.     It  would  be  more  valuable  if  it  were  12  feet? 

A.     Yes. 

Q.  So  that  if  that  was  the  precise  amount  of  cubic 
yards  that  was  taken  out,  that  was  a  contribution  to  the 
value  of  that  land?  [788]  A.     Yes. 
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Q.  Now,  if  you  made  a  computation,  would  you  be 
kind  enough  to  give  me  the  number  of  cubic  yards  you 
did  compute  in  arriving  at  the  $15,000  cost? 

A.  I  don't  believe  I  have  the  notation  on  the  computa- 
tion here,  as  to  the  number  of  yards.  The  question  that 
was  asked  when  I  said  that  the  amount  would  equal 
$15,000  was  directed  at  that  time  to  the  parallelogram. 

Q.  To  be  perfectly  fair  with  you,  I  will  say  that  the 
testimony  so  far  shows  there  was  163,000  cubic  yards 
taken  out  by  the  San  Francisco  Bridge  Company  during 
the  month  of  February,  1941,  in  area  A, —  A.     Yes. 

Q.     — adjacent  to  parcel  7?  A.     Yes. 

Q.  You  don't  know  whether  that  was  the  figure  you 
used  in  your  computations? 

A.  No,  I  did  not  feel — that  is  not  the  figure  I  used. 
I  used  a  lesser  figure. 

Q.  What  rate  did  you  use  as  the  reasonable  cost  of 
removing  a  dredging  of  that  sort  at  that  time? 

A.  As  I  recall,  the  rate  at  that  time  was  15  cents  a 
yard. 

Q.  Do  you  know  what  rate  was  actually  paid  the  Case 
people  for  dredging  immediately  offshore  parcel  1?  [789] 

A.  Well,  that  wasn't  dredged,  as  I  recall,  at  that  par- 
ticular time.  I  don't  believe  that  I  know  what  Case  was 
paid  in  that  particular  instance.  I  am  familiar  with  what 
they  and  others  were  paid  and  as  to  what  the  going  charge 
had  been  on  a  number  of  contracts  that  had  been  let  as 
the  channel  was  dredged  coming  down  the  Bay. 

Q.'  Isn't  it  a  fact  that  the  contracts  which  were  actu- 
ally let  in  the  northerly  portion  of  parcel  A  at  about  this 
same  time  were,  respectively  32  cents  a  cubic  yard  and 
39  cents  a  cubic  yard?  A.     No,  I  didn't  know  that. 
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Q.  So  if  you  should  base  your  computation  on  the 
actual  yardage  removed  and  the  actual  going  rate  of 
removal  at  that  time,  it  would  make  quite  an  increase  in 
your  figure  of  $15,000,  would  it  not? 

A.  Yes.  I  believe,  to  the  best  of  my  knowledge,  I 
used  the  going  rate  at  that  time. 

Q.     Which  was  15  cents,  you  say? 

A.  Yes.  In  fact,  there  were  some  that  had  been  let 
for  less  than  that. 

Q.  Those  were  for  large  areas  under  government  con- 
tract and  involved  millions  of  yards,  were  they  not? 

A.  Yes,  but  with  a  greater  distance  to  the  spoil  areas 
than  was  involved  here. 

Q.  There  were  many  considerations  that  were  differ- 
ent [790]   from  those  immediately  in  this  area? 

A.     Yes.     Well,  advantages  and  disadvantages. 

Q.     It  worked  both  ways?  A.     That's  right. 

Q.  I  believe  you  said  in  your  direct  testimony  that, 
in  your  opinion,  the  rental  value  of  this  property  in  1942, 
referring  to  parcel  7,  6.26  acres,  was  2  cents  a  square 
foot?  A.     Yes,  sir. 

Q.  So  if  that  was  about  four  times  the  rental  value 
of  parcel  2,  parcel  2  would  have  a  rental  value  of  one- 
half  cent  a  square  foot,  if  my  mathematics  is  developing 
properly  ?  A.     Yes. 

O.  And  you  attributed  no  individual  value,  no  segre- 
gated value,  to  the  right  to  use  the  water  area,  8.28  acres, 
in  parcel  A?  A.     No,  sir. 

Q.  I  believe  you  compared  that  to  a  street  frontage 
which  gives  value  to  the  abutting  property? 

A.     Or  a  right-of-way, — 
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Q.     Or  a  right-of-way? 

A.  — that  is  reserved  to  it,  and  as  comparable  with 
the  same  privilege  that  was  granted  in  many  of  the  San 
Diego  Harbor  leases  that  were  available  for  comparison. 

Q.  Isn't  it  true  that  in  those  San  Diego  Harbor  leases 
a  charge  of  about  one  cent  a  square  foot  was  made  in 
addition  [791]  to  the  charge  for  the  land  area? 

A.     No. 

Q.  Don't  you  know  that  those  leases  provide  a  figure 
of  so  much  per  month  for  the  water  area? 

A.  There  are  in  some  instances  wharfage  charges 
made,  where  that  is  the  case,  but  that  square  footage 
would  apply  to  the  wharfage  primarily,  not  the  entire — 

Q.  I  didn't  say  it  was  a  square  footage  charge,  but 
is  it  not  true  that  a  charge  was  charged  to  the  tenant  on 
the  land  for  the  use  of  the  water  immediately  in  front  of 
his  territory? 

A.  In  some  cases.  There  were  cases  where  it  was 
sublet  on  no  charge  for  the  use  of  the  land,  or  it  was  so 
nominal  that  in  considering  a  comparable  piece  of  prop- 
erty it  couldn't  be  reflected  in  the  property  itself. 

Q.  Did  you  find  the  land  rental  rate  in  these  areas 
which  you  have  marked  on  Plaintiff's  Exhibit  No.  6  the 
rate  in  effect  in  1942,  in  November,  ran  about  two  to 
three  cents  a  square  foot?  A.     No,  definitely  not. 

Q.     Did  you  find  them  to  be  more  or  less? 

A.     Less. 

Q.  Can  you  name,  or  do  you  have  a  list  of  the  rentals? 
Referring  now  to  the  area  which  you  have  marked  with 
the  letter  U  on  the  exhibit,  am  I  right  in  identifying  that 
as  [792]  the  Campbell  Machine  Company?  No,  that 
must  be  No.  "X."  That  "X"  is  the  Campbell  Machine 
Company  lease.  A.     "U"  or  "X"? 
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Q.  I  think  it  is  "X."  I  will  have  to  ask  you  the  ques- 
tion. A.     "U"  was  National  Machine  Works. 

Q.     And  "X"  was  Campbell  Machine,  as  I  remember  it. 

A.  And  that  lease  was  a  lease  entered  into  on  April  1, 
1941.    Do  you  want  the  rent  paid? 

Q.     Yes.    Give  me  the  rate  for  the  first  five  years. 

A.     One  cent  per  square  foot. 

Q.     And  the  second  five  years? 

A.  The  next  ten  years  was  at  one  and  one-half  cents 
per  square  foot,  and  the  last  ten  years  would  be  at  two 
cents  a  square  foot. 

Q.  Now,  how  much  rental  did  they  pay  for  their  water 
area  fronting-  on  that  property,  according  to  the  lease? 

A.     In  the  case  of  the  National  Iron  Works — 

Q.  I  am  speaking  of  the  Campbell  Machine  Company, 
No.  ''X." 

A.  Let  me  see.  The  Campbell  Machine  Company  had 
a  $25  per  month  additional  amount  for  the  portion  that 
was  water  area. 

Q.  Do  you  know  how  many  acres  were  in  that  water 
area?  [793] 

A.  No,  except  that  in  their  instance  that  the  water 
area  which,  of  course,  included,  as  I  recall  it,  some 
wharves  also  figured  out  at  about  three  cents  a  square 
foot. 

Q.     Three  cents  a  square  foot?  A.     Yes,  sir. 

Q.  Now,  going  down  to  the  Sun  Harbor,  which  I 
believe  you  have  identified  with  the  letter  P,  can  you  tell 
me  on  what  basis  they  were  paying  for  the  water  which 
fronted  on  their  shoreland? 

A.  Well,  they  didn't  pay  anything  for  the  water.  They 
paid  $25  a  month  for  the  wharf  that  was  there. 
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Q.     Well,  the  right  to  use  the  water  for  a  wharf? 

A.  Yes,  but  they  also  have  the  right  to  come  and  go 
and  a  permissive  use  of  the  area  fronting  it  that  is  con- 
siderably more  than  the  wharf  itself. 

Q.  That  right  is  common  to  the  adjacent  owners,  is  it 
not,  that  the  people  on  each  side  could  go  and  come 
through  that  same  water? 

A.  No,  not  necessarily.  The  Harbor  Department  was 
interested  in  giving  a  more  or  less  exclusive  use  to  those 
areas,  so  they  would  not  have  to  police  it  themselves,  that 
they  would  let  the  fellow  to  whom  they  loaned  it  tell  the 
other  fellows  to  keep  moving. 

Q.  Can  you  tell  me  of  any  lease  issued  by  the  City  of 
San  Diego  which  has  a  clause  which  assures  the  lessee 
of  [794]  exclusive  use  of  the  entire  water  area? 

A.  Yes,  I  believe  to  all  intents  and  purposes  the 
Campbell  Machine  lease  has  what  amounts  to  an  exclusive 
use.  That  is,  that  doesn't  mean  they  can  deny,  when 
absolutely  necessary,  other  people  maneuvering  over  their 
property  to  get  into  a  dock  that  they  desire  to  tie  up  to, 
but  they  couldn't  just  park  out  there  on  the  area  that  the 
Campbell  Machine  Company  has  as  their  area. 

Q.  Do  you  know  of  anything  in  the  lease  to  prevent 
anyone  from  parking  in  front  of  them? 

A.  As  I  recall,  on  that  lease  they  did  definitely, — the 
Campbell  Machine  did  definitely  have  the  authority  to  tell 
them  to  move  on. 

Q.  You  don't  happen  to  have  a  copy  of  the  lease,  do 
you?  A.     No,  I  am  sorry,  I  don't,  sir. 

Q,  Now,  I  believe  you  have  referred  to  this  land  and 
water  of  the  San  Francisco  Bridge  Company  as  being 
of  high  value  compared  to  shorelands. 

A.     Yes,  it  is  a  very  nice  parcel. 
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Q.  That  is  due  to  the  fact  that  it  had  protection  both 
north  and  south  by  these  mole  piers,  and  due  to  the  fact 
it  had  a  long  shoreline?  A.     Yes. 

Q.  Now,  let's  turn  to  the  provisions  of  the  lease  [795] 
itself.  I  take  it,  you  might  have  a  valuable  piece  of  land 
which  would  have  a  lease  drawn  over  it  so  restricted  as  to 
kill  many  of  the  favorable  features  which  existed  in  the 
land  itself;  is  that  right?  A.     Yes,  sir. 

Q.  On  the  other  hand,  you  might  have  a  lease  which 
would  accentuate  those  favorable  features;  is  that  right? 

A.     Yes,  sir.  [796] 

Q.  I  don't  know  whether  you  have  had  an  opportunity 
to  examine  this  San  Francisco  Bridge  Company  lease  or 
not.    But  do  you  have  a  copy  before  you? 

A.  Yes;  I  have  examined  it  previously  and  have  a 
copy  of  this  lease. 

Q.  In  the  first  place,  let  me  see  if  we  understand  each 
other  about  the  value  of  leases.  As  I  interpret  your  testi- 
mony, when  you  look  at  it  from  the  owner's  standpoint, 
the  lease  is  worth  the  rate  he  is  going  to  get  out  of  it? 

A.     Yes,  sir. 

Q.     Which  may  be  too  much  or  too  little? 

A.     Yes,  sir. 

O.  In  other  words,  if  my  uncle  had  owned  Parcel  7 
and  wanted  to  give  me  a  lease  at  a  dollar  a  month,  that 
wouldn't  be  a  very  good  commercial  bargain,  but,  if  he 
had  signed  up  for  20  years,  that  would  be  all  he  would 
get  out  of  it? 

A.  Yes;  it  would  be  a  very  good  commercial  bargain 
for  you. 

Q.  Yes.  Now,  if  the  City  of  National  City  made  an 
arrangement  regarding  some  mud  flats  which  it  owned,  as 
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a  result  of  which  it  would  turn  out,  after  the  expiration 
of  a  20-year  lease,  there  were  some  dry  land  and  some 
good  deep  water,  that  was  purely  a  matter  between  the 
project  and  the  City  of  National  City  to  arrange  the 
terms,  was  it  not?  A.     Yes,  sir.  [797] 

Q.  I  call  your  attention  to  the  first  paragraph  in  the 
lease,  after  the  "Witnesseth,"  and  in  which  it  is  recited 
that  the  San  Francisco  Bridge  Company  ''has  this  day 
entered  into  an  agreement  with  the  company  for  filling 
and  improvement  of  certain  portions  thereof,  in  considera- 
tion for  which  work  of  improvement  and  upon  the  addi- 
tional considerations  herein  contained,  the  City  of  National 
City  does,  by  these  presents"  make  the  lease,  so  that  this 
element  I  have  referred  to,  of  improving  the  land  on  terms 
that  were  satisfactory  to  the  owner  and  to  the  lessee, 
would  be  covered  by  that  paragraph,  is  that  right? 

A.     Yes,  sir. 

Q.  Then  we  have  the  descriptions  of  Parcels  1  and  2, 
which  were  the  subdivisions  made  in  the  lease,  which  are 
not  the  same  as  the  Parcels  1  and  2  that  are  here  in  evi- 
dence? You  understand  that,  do  you  not?  In  other 
words,  Parcels  1  and  2  together  made  up  Parcel  7,  which 
comprises  6,26  acres?  A.     Yes,  sir. 

Q.  This  Parcel  A  is  really  what  is  in  this  lease  termed 
Parcel  3,  is  it  not,  the  8.28  water  area?  Is  that  your 
understanding?  A.     Yes,  sir. 

Q.  And,  to  go  back  to  your  direct  testimony,  on  the 
land  appraisals  you  attribute  a  rental  of  2  cents  a  square 
foot  and  on  the  water  area,  taken  alone,  in  itself,  no 
value?    [798]  A.     That  is  correct. 
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Q.  This  2  cents  a  square  foot,  I  take  it,  is  the  value 
to  the  San   Francisco   Bridge   Company   rather   than  the 

value  to  National  City? 

A.     Yes,  sir;  as  of  the  date  of  taking. 

Q.  Yes ;  that  is  what  the  testimony  relates  to.  So 
that,  in  speaking  of  the  San  Francisco  Bridge  Company, 
that  is  typical,  and  by  that  we  mean  in  present  testimony 
to  obtain  land  in  that  vicinity,  by  someone  familiar  with 
its  highest  uses  and  familiar  with  the  whole  situation? 
That  would  have  a  value  to  that  which  they  could  afford 
to  pay  and  you  fix  that  at  2  cents?  A.     Yes,  sir. 

Q.  It  is  true,  is  it  not,  that,  when  someone  rents  a 
piece  of  land  and  agrees  to  pay  2  cents  a  foot  or  2  cents 
an  acre,  they  do  that  with  the  expectation  of  being  able 
to  use  the  land  to  advantage,  at  a  profit,  paying  the  rent 
that  is  agreed?  A.     Yes. 

Q.  Being  what  you  have  testified  is  the  fair  rental 
value?  A.     Yes,  sir. 

Q.  And,  if  they  have  the  authority  and  the  opportunity 
to  make  a  resale  or  sublease  that  they  may  contemplate 
making  a  profit  to  them,  I  believe  that  is  what  you  call 
bonus  value,  [799]  is  it  not?  A.     Yes. 

Q.  Now,  comparing  this  lease  with  other  leases,  let  me 
call  your  attention,  on  page  2,  to  paragraph  First. 

Would  you  say  that  a  lease  is  more  or  less  favorable  to 
the  lessee,  that  is,  the  San  Francisco  Bridge  Company,  for 
example,  where  it  is  divided  into  an  original  term  of  10 
years,  with  an  option  to  take  another  10  years?  As  I 
understand,  that  means  that  at  the  end  of  10  years,  if  the 
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situation  looks  good,  they  can  go  on  with  their  lease  for 
another  10  years. 

A.  Generally  speaking,  that  is  favorable.  An  option 
is  not  always  firm  but  it  does  give  the  lessee  an  escape  if 
things  don't  look  good,  or  a  chance  to  renegotiate. 

Q.  Whereas,  if  they  had  an  absolute  lease  for  20  years, 
they  would  have  to  go  on  paying  rent  whether  they  had 
made  a  bad  bargain  or  not? 

A.  They  can't  talk  the  landlord  into  helping  them  out 
then. 

Q.  We  have  discussed  the  second  part  of  that  para- 
graph First,  which  shows  that  there  was  only  a  nominal 
rental  left  to  be  paid  after  the  San  Francisco  Company 
had  built  the  pier  and  done  the  dredging  and  filled  the 
other  lands  which  belonged  to  National  City,  and  I  be- 
lieve you  computed  that  to  show  how  much  they  would 
get  at  $10  a  month,  during  the  [800]  balance  of  the  first 
10  years,  and  how  much  they  would  get  at  $50  a  month 
for  the  second  10-year  term?  A.     Yes,  sir. 

Q.  Do  I  understand  that  you  capitalized  that  total 
rent  payment?     What  use  did  you  make  of  that  figure? 

A.     The  rent  payment? 

Q.     Yes. 

A.  I  capitalized  the  value  of  the  rental  payments  for 
a  period  on  the  basis  of  3  per  cent  for  the  first  eight  years 
and  then  the  value  of  the  first  $100  per  year,  deferred  eight 
years,  figuring  the  present  value  of  that  or  the  discounted 
value,  bringing  it  all  to  a  head  about  this  time;  also  at 
3  per  cent. 

Q.  Does  that  have  anything  to  do  with  the  value  of 
the  lease  as  of  November  10,  1942? 

A.  Only  indirectly  in  that  the — or  directly  and  in- 
directly in  that  the  difference  between  that  and  the  differ- 
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ence  in  the  value  of  the  land  when  National  City  gets  it 
back,  say  18  years  from  now,  or  18  years  from  1942, — 
the  remaining  value  would  go  to  the  lessee. 

Q.  In  other  words,  we  are  getting  into  the  other 
branch  of  the  case  now,  where  you  are  figuring  the  value 
of  the  fee.    That  does  have  a  bearing  on  that? 

A.  Yes,  because,  naturally,  the  value  to  the  lessee 
would  not  exceed  the  actual  value  of  the  fee.  That  is  all 
[801]  there  is  in  my  value  and  the  lessees  must  essen- 
tially come  out  of  that. 

Q.  Or,  to  put  it  the  other  way  around,  if  the  value  of 
the  lease  amounts  to  so  many  dollars,  there  must  be  some 
value  to  the  owner  after  the  lease  has  expired? 

A.     That  is  right. 

Q.     It  hasn't  disappeared  into  thin  air,  has  it? 

A.  No,  but  it  is  considerably  dissipated  when  it  is 
put  off  into  the  future. 

Q.     You  don't  know  whether  it  will  be  there  or  not? 

A.     Or  how  much. 

Q.  Now,  actually  there  was  about  a  little  less  than 
$7,000  still  for  the  San  Francisco  Bridge  Company  to  pay 
under  this  lease,  was  there  not?  A.     Yes. 

Q.  So  they  had  virtually  prepaid  their  18-year  lease 
except  for  the  token  rental,  whereas,  if  they  had  walked  in 
and  laid  down  $7,000  and  said,  "We  are  paying  up  in 
full,"  then  they  would  have  the  right  of  occupancy  for 
the  next  18  years,  without  the  payment  of  anything? 

A.     That  is  correct. 

Q.  Going  on  to  paragraph  Second  now,  are  you  aware 
that  the  leases  issued  by  the  City  of  San  Diego  confined 
the  lessee  very  strictly  to  the  kind  of  business  that  he 
could  carry  on,  specifying  in  each  lease,  for  example,  that 
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[802]  the  property  was  to  be  used  for  a  shipyard  or  for  a 
cannery  or  for  an  oil  station?  A.     Yes. 

Q.  Do  you  know  of  any  lease  issued  by  the  City  of 
San  Diego  which  contains  the  language  found  in  para- 
graph Second  here,  that  the  lessee  may  use  the  property  in 
the  conduct  and  operation  of  any  lawful  business  except 
only  that  it  shall  not  constitute  a  nuisance  of  infringe  on 
zoning  restrictions?  Is  that  more  or  less  favorable  than 
the  other  leases  you  call  to  mind? 

A.  I  would  say  on  the  face  of  it  it  was  more  favor- 
able. 

Q.  Now,  take  the  last  sentence  in  that  paragragh 
Second,  "The  City  of  National  City  agrees  to  enact  and 
to  enforce  during  the  term  of  this  lease  such  ordinances 
and  regulations  as  lie  within  its  jurisdiction  designed  to 
maintain  for  the  company  the  exclusive  use  of  the  water 
within  said  Parcel  3."  Are  you  aware  of  any  such  pro- 
visons  in  any  lease  issued  by  the  City  of  San  Diego  ? 

A.  Not  directly  in  that  same  language;  I  am  not;  no, 
sir. 

Q.  Referring  to  paragraph  Third,  I  believe  we  do  find 
provisions  in  San  Diego  leases,  do  we  not,  that  the  im- 
provements may  be  removed  at  the  end  of  the  term? 

A.     Yes,  sir.   [803] 

Q.  That  is  a  provision  favorable  to  the  lessee  wherev- 
er we  find  it,  is  it  not?  A.     Yes,  sir. 
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Q.  The  provisions  of  paragraph  Fourth,  that  "The 
City  agree  to  open  and  maintain  a  public  street  or  road 
across  the  intervening  tidelands  connecting  with  or  im- 
proved street  or  streets  of  said  city,"  that,  I  take  it,  would 
refer  to  the  right  to  cross  from  Parcel  7,  going  over 
Parcel  2  or  Parcel  3,  and  so  on  across  city  lands  until  they 
come  to  an  open  street?  A.     Yes,  sir. 

Q.  And  the  right  to  maintain  water,  gas,  telephone 
and  electric  lines  in  or  adjacent  to  such  road  or  street — 
would  you  say  those  are  favorable  conditions  for  the  les- 
see to  have  in  his  lease  ?  A.     Yes ;  they  are  essential. 

Q.  Then,  paragraph  Fifth,  that  the  City  agrees  to 
furnish  police  and  fire  protection.     Is  that  favorable? 

A.     Yes. 

Q.  Referring,  now,  to  paragraph  Seventh,  which  has 
to  do  with  assignment  or  subletting,  do  you  know  of  any 
provision  in  the  leases  of  the  City  of  San  Diego  where 
the  City  specifies  that  it  will  permit  an  assignment  of  the 
entire  lease,  the  only  limitation  being  that  the  new  as- 
signee shall  be  a  person  whose  financial  standing  and  re- 
sponsibility shall  be  generally  accepted  in  the  com- 
munity?  [804] 

A.  No.  I  may  be  off  in  my  recollection  but  I  think 
that  that  would  have  to  be  read  in  connection  with  Para- 
graph Ten — 

Q.  All  right;  let's  go  to  paragraph  Ten,  in  which  "it 
is   understood  and  agreed   that  the   City   reserves   to   its 
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Board  of  Trustees  the  rights  and  privileges  to  annul, 
change  or  modify  this  lease  upon  the  violation  of  any  of 
the  provisions  hereof  by  the  lessee,  as  in  its  judgment 
may  seem  proper."  And  then,  further,  "Reference  is 
hereby  made  to  all  existing  laws  relating  to  the  leasing  of 
tidelands  by  the  City  of  National  City  and  by  such  ref- 
erence all  restrictions  or  conditions  imposed  and  all  reser- 
vations granted  are  hereby  made  a  part  of  this  lease  with 
the  same  effect  as  though  expressly  set  forth  herein." 

A.  I  would  have  to  read  that  in  connection  with  the 
clause  in  the  act  on  leasing  to  be  sure  just  how  that 
worked.  I  don't  think  it  is  a  matter  of  great  importance. 
They  make  it  subject  to  something  which  I  don't  think 
they  can  do  in  the  act. 

Q.  If  you  have  read  the  act,  don't  you  think  you  will 
find  that  the  language  of  the  act  is  identical  with  the 
language  of  the  provision  there,  "that  the  City  reserves  to 
its  Board  of  Trustees  the  right  and  privilege  to  annul, 
change  or  modify  this  lease  upon  the  violation  of  any  of 
the  provisions  hereof  by  the  lessee"? 

A.  I  am  not  sure  that  it  ties  it  in.  I  am  not  sure  it 
[805]  is  material,  but,  if  the  act  is  here,  I  think  we  could 
find  out. 

Q.  It  is  unfair  to  ask  you  to  tell  us  what  the  acts 
are.  Do  you  know  of  any  lease  of  the  City  of  San  Diego 
which  does  not  reserve  absolutely  to  the  City  the  right  to 
cancel  or  annul  the  lease  at  any  time,  for  any  reason? 

A.     No. 
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Q.  So  these  would  be,  in  your  opinion,  very  much 
more  valuable  to  the  lessee? 

A.  Well,  I  couldn't  say  it  unqualifiedly.  The  ques- 
tion in  my  mind  is  whether,  without  saying  it,  we  are  put 
somewhat  in  the  same  position  as  far  as  the  assignment 
is  concerned  as  the  City  is  by  specifically  mentioning  it  in 
their  leases. 

Q.  But  assuming  that  this  language  in  the  lease  does 
not  run  counter  to  any  language  in  the  statute,  you  would 
say  this  is  a  more  valuable  provision  for  the  lessee  than 
the  provisions  which  are  contained  in  the  City  of  San 
Diego  leases?  A.     Yes,  sir. 

Q.  Because  of  all  of  those  favorable  provisions,  and 
in  view  of  this  very  valuable  location,  the  key  of  this  area 
here,  do  you  think  that  2  cents  a  square  foot  is  a  suffi- 
cient value  to  place  on  Parcel  7,  without  giving  any 
value  at  all  to  the  8.20  acres  in  which  it  has  exclusive 
acreage?    [806]  A.     Yes,  sir;  I  do. 

Q.     You  stand  on  your  original  opinion  on  that? 

A.     Yes,  sir. 

Mr.   Sloane:     That  is  all. 

Mr.  Landrum:     Is  there  anyone  else? 

The  Court:  That  completes  the  examination  by  the 
defendants. 

Mr.  Crouch:  No  questions  by  the  Tavares  Construc- 
tion Company. 

Mr.  Landrum :     Mr.  Cotton,  please. 
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O.  W.  COTTON, 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff,  hav- 
ing been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

The  Clerk:     State  your  name,  please. 

The  Witness:     O.  W.  Cotton. 

Direct  Examination 

By   Mr.   Landrum: 

Q.     Where  do  you  live,  Mr.  Cotton? 
A.     In  San  Dieg-o. 

Q.     How  long  have  you  lived  in  San  Diego  ? 

A.     43  years. 

Q.     How  old  a  man  are  you?  A.     65. 

Q.     What  is  your  business  or  profession? 

A.  Realtor  and  appraiser  and  property  manag- 
er. [807] 

Q.  How  long  have  you  been  in  that  business  here  in 
the  City  of  San  Diego? 

A.     Every  since  I  have  been  here. 

Q.     You  have  seen  the  city  grow  through  the  years? 

A.     Yes. 

Q.  Mr.  Cotton,  will  you  tell  the  court  and  jury  briefly 
something  of  your  experience  in  connection  with  the  buy- 
ing, selling  and  handling  and  appraisal  of  real  estate? 

A.  When  I  first  came  here,  I  went  into  the  subdivision 
business  with  two  partners.  I  was  in  that  business  for 
some  time.  I  finally  joined  the  firm;  in  fact  I  went  into 
the  firm  and,  as  partners,  we  operated  a  subdivision  of 
land  in  San  Diego  and  sold  a  good  many  thousands  of 
lots.  And  then  we  incorporated  and  I  was  secretary  and 
treasurer  of  the  company  and  manager  there  in  that  ca- 
pacity about  four  years.     After  that  I  organized  the  Pa- 
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cific  Building  Company  and  we  went  into  the  business  in 
the  new  company,  of  which  I  was  president  and  general 
manager,  of  buying  a  tract  of  land  and  building  homes 
and  constructing  other  buildings  in  San  Diego.  I  think 
that  company  was  in  existence  for  20  years.  During  all 
of  its  life  I  acted  as  appraiser  for  all  properties  that  the 
company  bought  and  sold  and  on  all  of  the  loans  that  we 
made.  After  that  I  purchased  the  business  of  the  Pa- 
cific Building  Company  and  conducted  its  affairs  under 
my  own  name  until  about  two  years  ago,  when  I  formed 
a  partnership  with  my  [808]  two  sons,  and  we  now  oper- 
ate the  business  as  O.  W.  Cotton  Company.  During 
these  years  my  business  has  been  to  sell  and  deal  in  all 
types  of  real  estate  and  build  various  types  of  buildings 
and  manage  properties  and  to  appraise  properties  of  vari- 
ous characters. 

Q.  Mr.  Cotton,  during  the  years  that  you  have  been 
here  in  the  City  of  San  Diego,  have  you  held  any  posi- 
tions or  offices  in  connection  with  realty  boards  or  any- 
thing of  that  kind? 

A.  Yes.  In  1915  I  was  president  of  the  San  Diego 
Realty  Board,  and  also  in  1939.  I  was  a  director  of  the 
Realty  Board  for  a  number  of  years,  in  1915,  1916  and 
1917,  and  1937,  1938  and  1939.  I  then  went  on  the  board 
of  directors  of  the  State  Association.  I  was  vice  presi- 
dent of  the  Brokers  Institute  of  the  National  Association 
of  Real  Estate  Boards.  I  have  held  various  positions  in 
the  appraisal  division  of  our  local  Realty  Board  and  I 
have  been  on  the  appraisal  board  of  the  State  Real  Estate 
Association  and  also  the  property  management  division. 
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Q.  Now,  have  you  engaged  in  any  writings  for  pur- 
poses with  relation  to  your  work? 

A.  Yes;  I  have  done  more  or  less  writing.  I  wrote 
the  history  of  real  estate  for  the  last  History  of  San 
Diego,  the  history  of  San  Diego  real  estate  for  the  last 
History  of  San  Diego,  published  in  1936.  I  wrote  the 
Rise  and  Fall  of  Real  [809]  Estate  in  San  Diego  for  50 
years,  dated  in  1919.  I  wrote  a  book  on  How  to  Deal 
in  Real  Estate,  and  a  good  many  articles  for  the  Na- 
tional and  other  real  estate  journals  and  for  our  local 
newspapers,  Sunday  editions,  feature  articles  on  real 
estate. 

Q.  Will  you  just  sketch  briefly  for  us  a  few  appraisals 
that  you  have  made  of  particular  properties,  just  a  few 
of  them,  with  relation  particularly  to  lands  somewhat 
similar  in  character  to  the  lands  with  which  we  are  here 
concerned,  Mr.  Cotton? 

A.  In  1921,  I  appraised  for  the  Chamber  of  Com- 
merce, a  thousand  acres,  more  or  less,  of  land,  industrial 
land,  which  they  afterwards  purchased  to  hold  for  de- 
velopment for  industrial  purposes.  That  extended  from 
somewhere  south  of  the  south  line  of  San  Diego  down 
into  Chula  Vista,  along  the  water  front  and  along  the 
railroad.  I  appraised  industrial  lands  for  the  Consoli- 
dated Aircraft  Company,  now  the  Consolidated  Vultee, 
for  the  City  of  San  Diego,  and  I  appraised  all  of  the 
lands,  including  the  industrial  lands,  for  the  Spreckels 
Company,  who  owned  all  types  of  real  estate  in  San 
Diego. 

Q.  Mr.  Cotton,  for  how  long  a  period  of  time  would 
you  say  that  you  have  been  generally  familiar  with  the 
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lands  with  which  we  are  here  involved,  known  as  the 
Johnson  property,  for  instance?   [810] 

A.  As  I  understand  it,  Parcel  9  and  the  lands  here 
which  we  have  been  calling  the  lands  of  the  City  of  Na- 
tional City? 

Q.     Yes.     How  long  have  you  known  that  land? 

A.  More  or  less,  since  I  have  been  here,  but  particu- 
larly I  was  interested  in  that  district  when  I  made  a 
large  appraisal  of  several  hundred  parcels  of  land  ex- 
tending from  the  very  north  of  the  Destroyer  Base  down 
to  National  City,  including  a  lot  of  National  City  property 
along  this  district  and  from  there  north,  the  property 
that  was  finally  taken  over  and  is  now  used  as  part  of  the 
Destroyer  Base,  about  300  parcels.  I  at  that  time  became 
most  familiar  with  the  district. 

Q.  Now,  I  am  going  to  ask  you  whether  or  not,  in  the 
year  1942,  you  were  asked  to  make  a  specific  appraisal  of 
the  land  with  which  we  are  here  concerned. 

A.     Yes. 

Q.     And  did  you  make  such  an  appraisal? 

A.     I  did. 

Q.     Who  did  you  make  it  for? 

A.  I  will  have  to  refer  to  my  notes,  I  think.  My 
specific  instructions  came  from  R.  S.  Seabrook  of  the 
Tavares   Construction   Company. 

Q.  To  just  get  it  correct,  you  made  that  appraisal  at 
the  request  of  the  Tavares  Construction  Company  in  con- 
nection 1 811]  with  the  Defense  Plant  Corporation,  did 
you  not? 

A.  Pardon  me;  I  have  two  authorizations.  One  was 
Mr.   Carlos  Tavares  and  the  other  was  from   Mr.   Sea- 
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brook   of   the   Tavares    Construction   Company,   both   of 
them. 

Q.  And  when  did  you  start  the  making  of  that  ap- 
praisal ? 

A.  That  was  on  September  9th  that  I  first  went  down 
to  the  plant. 

Q.     September  9,  1942?  A.     Yes,  sir. 

Q.  Just  briefly,  give  us  a  little  mind  picture  of  what 
that  land  was  when  you  went  down  there  to  appraise  it  in 
1942,  its  physical  characteristics  as  you  remember  it. 

A.  It  was  filled  with  land,  filled  from  the  spoil  of  the 
Bay.  It  was  in  very  good  condition  as  tidelands,  fairly 
level,  and  the  mixture  of  soil  and  silt  from  the  Bay  about 
the  same  as  our  tidelands  in  San  Diego  City. 

Q.  Did  you  proceed  then  to  make  an  appraisal  after 
that  ?  A.     Yes. 

Q.  And  what  were  you  to  do?  What  were  you  en- 
deavoring to  find  out  in  connection  with  that  appraisal? 

A.  Well,  the  instructions  were  to  ascertain  the  mar- 
ket value,  the  fair  market  value,  of  the  land  without  the 
buildings  or  improvements. 

Q.  Do  you  mean  without  the  improvements  that  the 
government  had  made  on  it?   [812] 

A.  Without  any  buildings  or  improvements  except  in 
the  one  instance,  which  was  the  Bridge  Company  improve- 
ments. 

Q.  What  do  you  understand  to  be  the  meaning  of  the 
term  "fair  market  value"  in  a  condemnation  case? 

A.  The  fair  market  value  is  the  value  or  the  highest 
price,  in  terms  of  money,  that  the  land  or  property  will 
sell  for,  if  exposed  for  sale  on  the  open  market,  given  a 
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reasonable  time  to  find  a  purchaser  knowing  all  of  the 
purposes  and  uses  to  which  the  property  is  capable  of  be- 
ing used,  and  presuming  that  your  purchaser  is  willing  to 
but  not  compelled  to  buy  and  the  seller  is  willing  to  but  not 
compelled  to  sell. 

Q.     Now,   just   tell   us   what  you   did   in  making  this 
appraisal,  the  procedure  that  you  went  through. 

A.  Well,  I  went  down  first  and  met  Mr.  Carlos  Tav- 
ares and  Mr.  R.  S.  Seabrook,  and  the  managing  partner, 
I  believe,  of  Concrete  Ship  Constructors,  and  I  met  Mr. 
N.  J.  Allender,  who  was  the  resident  plant  engineer  of  the 
U.  S.  Maritime  Commission.  I  also  met  Mr.  G.  W.  Eis- 
enman,  the  project  engineer,  and  from  Mr.  Eisenman  I 
secured  maps  of  the  property  to  be  appraised.  And,  in 
company  with  a  guide,  I  went  over  and  inspected  the 
properties.  I  was  given  a  badge  so  that  I  might  come 
down  again  from  time  to  time  and  inspect  the  property 
at  my  leisure,  and  during  my  investigation  I  did  return 
to  the  property  a  number  of  times  to  look  over  the  land 
and  to  note  particularly  its  relation  to  the  bulkhead  line 
and  [813]  the  pierhead  line  and  the  elevation,  topography 
and  accessibility  to  transportation  facilities  and  so  forth. 
In  order  to  give  an  opinion  as  to  the  value  of  the  land,  I 
took  all  of  these  things  into  consideration  and  also  the  lo- 
cation of  the  land  in  its  relation  to  National  City  and 
San  Diego.  I  gave  consideration  to  the  character  of  the 
homes  in  the  vicinity  and  the  character  of  the  homes 
within  a  radius  of  a  number  of  miles  to  determine  the 
accessibility  of  the  property  from  the  standpoint  of  the 
workmen.  And  I  gave  consideration  to  the  time  required 
for  workmen  to  get  back  and  forth  to  their  homes. 
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Q.  In  connection  with  your  investigation,  did  you  have 
a  talk  with  and  did  you  call  upon  the  Mayor  of  the  City 
of  National  City? 

A.  Yes,  sir;  I  discussed  the  matter  of  the  taking  of 
the  leases  and  the  listing  of  the  properties  with  the  Mayor, 
who  was  then  Mr.  Thatcher,  and  with  the  City  Engineer 
of  National  City,  who  was  Mr.  Ireland,  and  asked  for 
their  opinion  of  the  value  of  the  land  and  the  general 
conditions. 

Q.  Did  you  also  have  a  discussion  with  Mr.  Brennan 
here  in  San  Diego? 

A.  Yes;  I  discussed  the  matter  of  leases  generally  on 
the  tidelands  and  the  tidelands  leasing  of  San  Diego  with 
Mr.  Brennan,  to  ascertain  what  his  opinion  was  here  and 
what  they  were  doing  in  San  Diego.  [814] 

Q.  Mr.  Cotton,  in  the  appraisal  of  real  estate,  you 
gentlemen  who  follow  that  have  what  you  call  methods  of 
approach,   do  you  not?  A,     Yes. 

Q.  What  are  the  methods  of  approach  which  an  ap- 
praiser uses  in  approaching  the  problem  which  confronted 
you  on  September  9,  1942? 

A.  There  are,  generally  speaking,  three  methods  of 
approach.  There  is  the  comparative  method  by  which 
you  compare  the  subject  property  you  are  appraising  with 
other  properties  of  similar  character.  There  is  the  capi- 
talization value,  capitalizing  the  income  and  taking  the 
total  amount  of  capital  that  would  be  required  to  be  used 
to  purchase  a  property  based  on  the;  income.  And  there 
is  the  value  of  the  land  and  the  improvements  on  the  land. 
Those  are  the  three  methods  that  are  generally  used. 
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Q.  In  the  problem  such  as  confronted  you  on  Sep- 
tember 9,  1942,  which  one  or  two  or  which  one  of  those 
methods  did  you  start  out  with? 

A.     Well,  I  used,  very  largely,  the  comparative  value. 

Q.  Do  you  mean  that  you  attempted  to  find  sales  of 
property  that  you  considered  comparable  to  this  and  used 
that  as  a  basis?  A.     Yes. 

Q.  Did  you  attempt  to  approach  the  problem  from  the 
[815]  economic  standpoint  at  all? 

A.  That  was  not  very  practical  and  I  didn't  use  that 
method.  I  took  into  consideration  the  leases  that  were  on 
the  properties,  but  we  were  in  a  state  of  war  and  the 
condition  was  very  uncertain,  and  the  background  for 
leases  in  that  district  was  so  bad  that  it  didn't  seem  prac- 
tical to  try  to  form  an  opinion  based  on  the  rental  value. 

Q.  And  why  do  you  say  you  didn't  think  that  was  the 
most  feasible  way  to  approach  it? 

A.  Because  the  conditions  were  not  satisfactory.  For 
example,  there  was  a  piece  of  land  just  north  of  National 
City,  that  had  been  leased  some  25  or  more  years  before 
by  a  man  to  develop  an  industry  down  there,  of  40  acres, 
and  during  that  whole  period — I  have  forgotten  whether 
it  was  25  or  40  years;  25  years,  I  am  sure — all  he  was 
able  to  lease  was  one  piece  of  land  of  about  five  acres, 
and  he  had  to  carry  the  rest  of  it  all  that  time.  There 
was  practically,  until  the  war  broke  out,  nothing  of  con- 
sequence leased  in  the  City  of  National  City. 

Q.  Were  you  successful  in  finding  some  recent  sales 
in  that  locality  of  property  which  you  considered  com- 
parable to  this,  for  the  purpose  of  evaluating  this? 

A.     Oh,   yes. 
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Q.  Will  you  just  name  some  of  those  sales  for  us, 
giving  us  the  names  of  the  sellers,  the  names  of  the  buy- 
ers, the  date  of  the  sale  and  a  description  of  the  land? 

Mr.  Monroe:  We  will  object  to  that  as  incompetent, 
your  Honor. 

The  Court:  The  objection  is  overruled.  It  is  about 
time  for  our  afternoon  recess,  ladies  and  gentlemen.  Re- 
member the  admonition  during  the  recess  and  please  oc- 
cupy the  jury  room. 

(Short  recess.) 

The  Court:  All  present.  Proceed.  The  last  question, 
I   believe,   was  unanswered. 

Q.  By  Mr.  Landrum:  I  believe,  at  the  time  the  court 
recessed,  Mr.  Cotton,  I  asked  you  to  give  us  a  list  of 
those  sales  which  you  took  into  consideration,  giving  us 
the  names  of  the  sellers  and  the  names  of  the  buyers  and 
the  date  of  the  sales  and  a  description  of  the  property. 

A.  Among  the  sales  were  a  property  sold  by  John  G. 
Ingall  to  the  City  of  San  Diego,  John  G.  Ingall  and  Eva 
A.  Fly  to  the  City  of  San  Diego.  It  was  Block  68,  S.  A. 
Abels  Addition,  eight  lots,  except  for  a  small  strip  sliced 
off  of  the  front  of  Lots  1  to  6  inclusive. 

Q.     And  the  date  of  the  sale,  please,  sir? 

A.  The  date  of  the  sale  was  October  4,  1940.  The 
block  was  nearly  300  by  600  feet. 

Then,  a  property  of  the  Santa  Fe  Land  &  Improvement 
Company  to  the  Rohr  Aircraft  Corporation,  a  portion 
of  the  north  [817]  680  feet  of  quarter  section  171  of 
Chula  Vista,  California,  10  acres,  more  or  less,  sold  Oc- 
tober 15,  1940.  Another  parcel  by  the  same  grantor,  the 
Santa  Fe  Land  &  Improvement  Company,  to  the  Rohr 
Aircraft  Corporation,  the  south  550  feet  of  the  north  half 
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of  quarter  section  171,  Chula  Vista,  California,  approxi- 
mately 10  acres,  sold  on  January  22,  1941.  Another 
parcel  by  the  Santa  Fe  Land  &  Improvement  Company 
to  the  Rohr  Aircraft  Corporation,  the  south  half  of  quart- 
er section  No.  171,  Chula  Vista,  approximately  15  acres, 
sold  June  11,  1941.  A  sale  by  the  Tycrete  Chemical 
Corporation  to  the  Rohr  Aircraft  Corporation,  a  portion 
of  the  north  170  feet  of  quarter  section  171,  Chula  Vista, 
approximately  three  acres.  A  sale  by  J.  E.  Armstrong 
to  the  Rohr  Aircraft  Corporation,  the  southwest  quarter 
of  the  southwest  quarter  of  Section  136,  Chula  Vista,  be- 
ing 8  acres  more  or  less.  A  sale  from  the  California 
Cotton  Oil  Company  to  Joseph  Schadet — pardon  me;  that 
last  sale  was  on  August  14,  1942.  The  sale  from  the 
California  Cotton  Oil  Company  to  Schadet  was  a  portion 
of  quarter  section  173,  Chula  Vista,  California,  being  7Z 
acres,  sold  August  11,  1941 — pardon  me;  July  11,  1941. 
The  San  Diego,  Arizona  &  Eastern  Railroad  Company, 
grantor,  to  Harry  P.  Boyd  and  Mary  E.  Boyd,  the  north- 
west quarter  of  the  southwest  quarter  of  Section  161, 
Chula  Vista,  California,  being  6.27  acres.  That  sale 
was  made  in  October,   1942.   [818] 

Q.  Mr.  Cotton,  do  you  have  a  large  number  of  these 
sales  ? 

A.  I  have  just  a  few  more  sales  and  listings  I  made 
in  all  of  them. 

Q.  Suppose  we  leave  it  there.  You  do  have  a  number 
of  others  and  some  listings,  do  you  not?  A.     Yes. 

Q.  Now,  Mr.  Cotton,  in  connection  with  your  investi- 
gation of  this  property  and  your  studies  of  it,  have  you 
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valued    them    all    from    the    9th    day    of    September    on 
through  until  November  10th,  and  then  since  that  time? 
A.     Well,  from  time  to  time,  naturally,  knowing  that 
we  would  be  called  upon. 

Q.  Mr.  Cotton,  what,  in  your  opinion,  was  the  use  or 
uses  to  which  this  property  was  suitable  and  adaptable  on 
November  10,  1942? 

A.     For  industrial  property. 

Q.  From  your  experience  which  you  have  given  us  in 
connection  with  the  buying,  selling  and  handling  of  real 
estate  and  your  own  personal  knowledge  of  the  property 
in  this  action  known  as  the  Johnson  property,  do  you 
have  an  opinion  with  relation  to  the  fair  market  value  of 
that  property  as  of  November  10,  1942?  A.     Yes. 

Q.  And  what,  Mr.  Cotton,  is  your  opinion  of  the  fair 

[819]  market  value  of  the  Johnson  property? 

A.  That  is  Parcel  No.  9,  I  believe,  is  it  not? 

Q.  Yes,  sir.  A.     $3225. 

Q.  $3225?  A.     Yes,  sir. 

Q.  Mr.  Cotton,  from  your  experience  which  you  have 
given  us  with  relation  to  the  buying,  selling  and  handling 
and  appraisal  of  real  estate,  and  from  your  personal  stud- 
ies and  inspection,  do  you  have  an  opinion  of  the  market 
value  of  the  lands  with  which  we  are  here  concerned 
known  as  the  City  of  National  City  lands  and  all  of  the 
interests  therein,  as  of  November  10,  1942,  giving  to  it  all 
uses  to  which,  in  your  opinion,  it  was  suitable  or  adapt- 
able, leaving  out  any  increased  value  due  to  the  improve- 
ments made  at  the  expense  of  the  government? 

A.     Yes. 
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Q.  Now,  taking  the  whole  City  of  National  City  fee, 
what,  in  your  opinion,  is  the  fair  market  value  of  that  in 
dollars  and  cents? 

A.     That  is  to  include  Parcel  A? 

Q.  Yes;  and  also  including,  of  course,  this  leasehold 
interest  of  the  San  Francisco  Bridge  Company. 

A.     $248,000. 

Q.     $248,000?    [820]  A.     Yes,    sir. 

Q.  Now,  I  believe  that,  within  that,  we  have  the 
leasehold  interest  of  the  City  of  National  City,  have  we 
not,  or  I  mean  of  the  San  Francisco  Bridge  Company? 

A.     Yes. 

Q.  Do  you  have  an  opinion  with  relation  to  the  fair 
market  value  of  the  leasehold  interest  of  the  San  Fran- 
cisco Bridge  Company,  which  should  be  taken  out  of  your 
total  here,  that  is,  separating  the  San  Francisco  Bridge 
Company  ? 

A.  I  arrived  at  that  by  computing  the  cost  of  the 
dredging  and  the  improvements  put  in  by  the  San  Fran- 
cisco Bridge  Company. 

Q.  You  do  have  an  opinion  of  the  value  of  the  lease- 
hold? A.     Yes. 

Q.  That  is  included  in  your  overall  figure  of  $248,- 
000?  A.     Yes,  sir. 

Q.  What  is  your  breakdown  on  it?  What,  in  your 
opinion,  was  the  leasehold  interest  of  the  San  Francisco 
Bridge  Company  worth?  A.     $181,800. 

Mr.  Landrum :     You  may  cross  examine,  gentlemen. 
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Cross  Examination 
By  Mr.  Monroe: 

Q.  Mr.  Cotton,  in  connection  with  your  experience 
as  an  appraiser,  you  have  made  appraisements  in  a  great 
many  of  [821]  the  cases  where  the  United  States  gov- 
ernment has  condemned  lands  in  San  Diego  County,  have 
you  not?  A.     A  number  of  them;  yes,  sir. 

,Q.     Can  you  remember  about  how  many? 

A.     No;  I  don't  remember. 

Q.  You  have  testified  in  a  number  of  those  cases, 
have  you  not?  A.     Yes. 

Q.     In  about    how  many  cases? 

A.     Well,  I  would  guess  maybe  a  dozen  or  so. 

Q.  And  in  how  many  of  those  cases  did  you  testify  on 
behalf  of  owners  of  property? 

A.     I  don't  think  any. 

Q.  What  would  you  say  with  reference  to  the  values 
of  property  in  1942?  I  am  speaking  now  of  the  general 
trend  of  values  in  San  Diego  County?  Was  that  up  or 
down?  A.     What  time  in  1942? 

Q.     Well,  October  or  November,  1942. 

A.     The  trend  was  up  at  that  time. 

Q.  And  would  you  say  that,  in  1942,  in  November, 
prices  of  property  generally  in  and  about  San  Diego  were 
as  high  as  they  ever  had  been?  A.     No. 

Q.     You  think  they  have  been  some  higher? 

A.     Much  higher.   [822] 

Q.  And  when  would  you  think  they  were  much  high- 
er? A.     About  1927. 
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Q.  When  would  you  say  that  the  prices  started  up? 
You  say  they  were  on  the  up  in  1942.  About  when  would 
you  say  they  started  up? 

A.     About— oh,  the  fall  of  1934. 

Q.     And  they  have  been  going  up  ever  since  then? 

A.  No.  They  had  some  recessions.  When  the  war 
broke  out,  generally,  things  stopped  for  a  while,  and, 
when  we  got  into  the  war  with  Japan,  immediately  after 
Pearl  Harbor,  things  were  definitely  at  a  standstill  for 
a  while.  And  that  was  why  I  asked  you  the  question  as 
to  what  part  of  1942  you  had  in  mind  because,  early  in 
1942,  people  were  on  the  fence,  wondering  what  was  go- 
ing to  happen. 

Q.     We  were  all  a  little  bit  scared  then,  were  we  not? 

A.     A  little  bit;  yes,  sir. 

Q.  As  I  understand  you,  you  felt  that  the  approach 
from  the  angle  of  capitalizing  the  rent  wasn't  of  much 
help  to  you,  is  that  right?  A.     Yes. 

Q.  So  your  opinion  is  not  based  upon  any  rental 
value  one  way  or  the  other? 

A.     Practically  entirely  on  the  comparative  sales  value. 

Q.  On  any  of  these  sales  were  there  concerned  any 
property  that  extended  from  the  mean  high  tide  line  out 
to  the  [823]  pierhead  line?  A.     No. 

Q.  Of  course,  we  all  know  there  are  not  any  such 
sales,  is  that  right?  A.     That  is  right. 

Q.  And  there  isn't  any  property  of  that  description 
in  San  Diego  Bay  that  has  been  sold  at  all? 

A.     That  is  correct. 
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Q.  You  did,  however,  as  I  take  it,  undertake  to  deter- 
mine what  it  would  sell  for  if  it  was  salable,  is  that  right? 

A.  We  made  this  appraisal  on  the  basis  of  the  suppo- 
sition, as  we  have  to  do  very  often  in  real  estate,  when 
you  get  up  against  a  matter  of  that  kind,  of  what  it  would 
sell  for  if  it  were  fee-owned  land.  So  that  I  appraised 
this  in  the  same  manner  as  I  would  if  the  land  were  fee- 
owned  and  could  be  conveyed. 

Q.  At  the  time  you  made  your  inspection  of  the  land, 
you  say  it  was  in  September,   1942? 

A.     The  first  stuff;  yes. 

Q.  And  you  recognize  Exhibit  J,  this  big,  long  photo- 
graph down  here  at  the  end  of  the  table,  as  about  the 
way  it  looked  at  that  time? 

A.     I  haven't  seen  that.    I  will  look  at  it. 

Q.     I  hesitate  to  hand  it  to  you  because  it  is  so  big. 

A.  (Examining  same.)  That  looks  different  from 
the  [824]  air  than  what  it  does  when  you  are  down 
looking  up,  but  it  looks  to  me  like  it  is  all  right. 

Q.  That  would  be  the  way  the  layout  looked  at  that 
time  ? 

A.  As  nearly  as  I  could  tell  from  a  different  view- 
point. 

Q.  You,  however,  in  arriving  at  this  valuation,  if  I 
understand  you  correctly,  disregarded  what  was  on  the 
face  of  the  land  entirely? 

A.     Any  improvements;  yes. 

Q.     And  just  took  the  land — 

A.     That  is  right. 

Q.     — as  though  the  improvements  were  not  on  there? 

A.    Yes. 
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Q.  What  did  you  consider,  if  anything,  with  reference 
to  any  dredging  that  was  made  in  that  area? 

A.     I  took  that  into  consideration. 

Q.     Did  you  give  that  a  valuation  or  not? 

A.  The  dredging  would  be  of  a  value  to  some  and  to 
some  it  would  not.  Yes;  I  gave  the  property  an  added 
value  because  of  the  dredging  that  was  there. 

Q.  When  you  made  yotir  appraisal  in  September,  1942, 
did  you  appraise  Area  A?  A.     No. 

Q,  The  $248,000,  the  figure  which  you  now  give  us, 
in- [825]  eludes  Area  A? 

A.  That  was  an  appraisal  I  made  a  short  time  after 
that,  on  November  10th,  I  think  it  was,  or  as  of  Novem- 
ber 10th. 

Q.  What  I  am  getting  at  is  the  figure  which  you  give 
us  of  $248,000  includes  Area  A? 

A.     Yes;  that  is  right.  [826] 

Q.     How  much  valuation  do  you  give  for  area  A? 

A.     Area  A,  $31,000. 

Q.     You  give  $31,000  for  area  A? 

A.     Yes,   sir. 

Q.  Now,  the  appraisal  that  you  have  given  us  here, 
is  that  the  appraisal  which  you  made  in   1942? 

A.  Yes,  as  of  November  10,  1942.  That — let  me  ex- 
plain that — this  appraisal  is  an  appraisal  based  on  my 
appraisal  at  that  time,  and  reviewed  at  the  present  time, 
but  it  is  my  opinion  from  that  time  until  this  time  as  to 
the  value  of  this  property  as  of  November  10,  1942. 

Q.  Well,  what  I  am  trying  to  figure  out,  Mr.  Cotton, 
is  that  the  figure  you  give  us  today  is  very  considerably 
more  than  the  figure  you  get  in  that  appraisal,  is  it  not? 

A.     Yes. 
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Q.  I  want  to  find  out  what  it  is  that  makes  for  the 
difiference  in  the  appraisal,  whether  that  was  just  a  re- 
visal  of  your  figures  or  whether  you  included  in  the  ap- 
praisal you  now  give  us  something  that  you  did  not  in- 
clude in  that  appraisal? 

A.  Well,  there  are  several  things.  In  the  first  place, 
my  appraisal  of  that  date  was  made  as  of  October  27, 
1942.  Now,  you  would  think  there  is  no  difiference  be- 
tween November  4th — I  mean  between  October  27th  and 
November  10th  but  on  October  27th  the  government  took 
another  100  acres  of  [827]  tidelands  just  north  of  this 
property,  which  there  had  been  talk  about  taking  up  until 
that  time,  but  until  that  time,  and  I  had  signed  my  ap- 
praisal on  the  the  same  date  it  was  taken,  I  was  not  in- 
formed it  had  been  taken.  So  in  checking  over  my  fig- 
ures, when  it  developed  that  property  was  taken  at  that 
time,  and  my  further  appraisal  was  of  date,  November 
10th,  that  necessarily  changed  my  appraisal  because  the 
amount  of  available  property  is  of  material  consequence 
in  the  value  of  land. 

Q.  You  mean  you  increased  the  value  of  the  land  be- 
cause the  government  had  taken  something  next  door  to 
it? 

A.  Yes.  When  I  made  my  appraisal  there  was  100 
acres  more  land  available  for  use  than  there  was  on  No- 
vember  10th. 

Q.     So  that  you  have  increased  your  valuations,  as  you 
gave  them  at  that  time,  by  how  much  all  together? 
A.     Well,  let  me  see. 
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Q.     About  $100,000. 

A.  No,  I  think  it  was  something  around  $50,000.  If 
you  want  the  exact  figures,  I  will  have  to  check  them  up; 
somewhere  around  that  neighborhood. 

Q.     Well,  $31,000  of  that  includes,  you  say,  parcel  A? 

A.  Yes.  Well,  parcel  A  was  increased  from  the  Oc- 
tober 27th  figure  of  $15,500  to  the  November  10th  value 
of  $31,000. 

Q.     Now,  in  making  your  appraisal  at  that  time  did 
you  disregard  all  excavations  on  the  land?    [828] 
A.     Yes. 

Q.     You  did,  however,  take  into  consideration  the  im- 
provements made  by  the  San  Francisco  Bridge  Company? 
A.     Yes. 

Q.  Your  appraisal  of  parcel  A  was  also  made  as  of 
November  10,  1942?  A.     Yes. 

Q.  If  you  appraised  that  as  of  October  3,  1944,  would 
there  be  any  substantial  difference  in  your  figures? 

A.     October  3,  1944? 

Q.     Yes.  Two  years  later?  A.     Yes. 

Q.  There  was  a  very  material  change  in  values  be- 
tween 1942  and  1944,  was  there  not? 

A.     There  was,  yes. 

Q.  Now,  in  appraising  this  property  for  the  San 
Francisco  Bridge  Company  you  gave  $8,500  as  the  value 
of  the  pier?  A.     Yes. 

Q.     And  you  gave  $10,300  as  the  value  of  dredging? 

A.     Yes. 

Q.     And  less  damages,  none?  A.     Correct. 


vs.  United  States  of  America  1031 

(Testimony  of  O.  W.  Cotton) 

Q.  You  mean  by  that,  if  I  understand  you  correctly, 
[829]  Mr.  Cotton,  that,  in  your  opinion,  there  was  no 
damage  by  reason  of  the  favorable  terms  of  the  lease? 

A.  If  we  wanted  to  sell  that  lease  to  anybody  who 
wanted  to  buy  it,  basing  my  calculations  on  the  previous 
record  of  San  Diego  and  the  conditions  at  that  time,  it 
was  my  opinion  that  it  would  not  be  likely  that  we  could 
find  a  customer  for  that  lease  that  would  pay  a  profit  for 
it. 

Q.  Now,  taking  the  situation  as  it  existed  in  1942,  you 
assume  for  the  purpose  of  evaluation  that  this  property 
was  held  in  fee  and  would  be  sold  to  a  theoretical  pur- 
chaser in  fee;  that  is  correct,  is  it  not?  A.     Yes. 

Q.  So  that  he  would  have  a  total  area  of  96  and  a 
fraction  acres,  a  part  of  which  was  water  which  fronted 
on  the  Bay  and  extended  to  the  pierhead  line? 

A.     Yes. 

Q.  And  you  considered  for  that  purpose  also  that  it 
was  not  only  available  to  the  deep  ship  channel,  but  also 
that  it  had  two  railroad  connections  to  back  in? 

A.     Correct. 

Q.     And  you  considered  all  possible  uses  for  it? 

A.     I  did. 

Q.  Did  you  consider  that  it  had  a  peculiar  and  unusual 
advantage  for  a  shipyard? 

A.  Well,  naturally  there  would  be  a  logical  location 
[830]  for  a  shipyard  or  anything  where  you  wanted  to 
get  to  the  water. 
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Q.  Well,  in  that  connection  did  you  take  into  consider- 
ation that  in  addition  to  the  railroad  facilities  and  the 
water  front  we  have  spoken  of,  that  the  soil  conditions 
entered  into  the  condition  for  the  purpose  of  a  shipyard? 

A.  Well,  I  considered  it  for — as  its  greatest  value 
for  any  kind  of  a  heavy  industrial  business  that  required 
shipping  by  rail  and  water  transportation. 

Q.  Well,  at  least,  if  I  understand  you  correctly,  you 
considered,  among  other  things,  that  it  had  a  utility  as 
a  shipyard  or  for  shipyard  purposes,  regardless  of  wheth- 
er it  was  peculiarly  advantageous  or  not? 

A.     Yes. 

Q.  Now,  in  making  that  assumption,  Mr.  Cotton,  did 
you  bear  in  mind  also  the  fact  that  there  was  no  tideland 
property  for  sale  around  San  Diego  Bay? 

A.  I  know  there  is  none  for  sale.  There  can't  be  any 
bought. 

Q.  And  that  in  1942  San  Diego  had  leased  practically 
all  of  their  tidelands? 

A.     The  City  of  San  Diego  has,  yes. 

Q.     Yes. 

A.  But  there  was  vast  acreage  to  the  south  that  had 
not  been  leased  yet.   [831] 

Q.     But  on  the  deep  channel?  A.     No. 

Q.  So  that  bearing  in  mind  that  as  you  go  around  the 
Bay  all  the  tidelands  had  been  leased  up  to  the  destroyer 
base,  and  you  have  just  stated  the  portion  between  the 
destroyer  base  and  this  property  had  already  been  tak- 
en,—  A.     Correct. 
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Q.  So,  for  a  fellow  that  wanted  96  acres  for  a  pur- 
pose, this  was  the  last  piece,  was  it  not? 

A.  It  was  the  last  piece  until  you  go  further  south,  of 
course. 

Q.     Well,  the  last  piece  on  the  30-foot  channel? 

A.     Yes. 

Q.  Now,  you  also  will  bear  in  mind  in  that  connec- 
tion that  property  on  the  tidelands,  tideland  property,  not 
only  is  not  for  sale  in  San  Diego  Bay,  but  it  is  not  for 
sale  adjacent  to  any  city  in  California;  that  is  right, 
isn't  it? 

A.  Most  of  that  is  largely  true.  I  believe  there  are 
one  or  two  exceptions,  but  for  the  most  part  that  is  cor- 
rect. 

Q.     That  is  generally  a  correct  statement? 

A.     Yes. 

Q.  So  that  for  practical  purposes,  on  November  10, 
1942,  if  you  were  in  the  position  of  being  a  broker  who 
had  this  property  for  sale,  you  would  have  the  only  tract 
of  its  kind  available  for  sale  in  California,  wouldn't 
you?  [832] 

A.  That  is  true,  but  I  doubt  if  that  could  be  used  to 
influence  the  appraisal  of  the  property,  because  it  wouldn't 
work  out  just  that  way. 

Q.  Well,  let's  just  suppose,  for  the  sake  of  argument, 
that  that  was  the  fact.  I  am  just  trying  to  get  relative 
values.  Let's  suppose  that  that  was  true,  that  you,  as  a 
broker,  had  this  piece  of  property,  and  let  us  suppose  I 
owned  it  and  I  came  to  you  and  laid  it  before  you  as  a 
broker  to  sell  for  me.  I  have  it  in  fee.  It  is  the  only 
piece  of  property  of  its  kind.  It  is  the  only  96  acres  that 
you  could  get  in  San  Diego  Bay  on  the  deep  channel. 
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Mr.  Landrum:  If  the  court  please,  I  don't  like  to 
interrupt  and  I  realize  this  is  cross  examination,  but  I 
believe  it  is  certainly  argumentative. 

Mr.    Monroe:     This   is  cross   examination. 

The  Court:  I  don't  know  what  the  question  is.  It 
has  not  been  finished  yet,  Mr.  Monroe,  has  it? 

Mr.  Monroe:     No,  I  haven't  got  to  it  yet. 

The  Court:     How  is  that? 

Mr.  Monroe:     I  haven't  finished  it. 

The  Court:     You  may  finish  it. 

Mr.  Monroe :  I  have  completely  lost  track  of  where  I 
dropped  the  question.  I  will  just  start  over,  if  that  is 
permissible. 

The   Court:     Yes.    [833] 

Q.  By  Mr.  Monroe:  Let's  suppose,  Mr.  Cotton,  I 
came  to  you  as  the  owner  of  that  piece  of  land,  and  bear- 
ing in  mind  the  things  we  have  just  gone  over  and  that 
it  is  the  only  piece  of  that  kind  in  California,  I  asked  you 
what  you  could  get  for  it  for  me  on  the  open  market. 
What  would  you  think?  A.     What  would  I  think? 

Q.     Yes,  what  would  you  tell  me? 

A.     I  would  think  you  were  a  prevaricator. 

Q.     You  wouldn't  believe  me  to  start  with? 

A.     No. 

Q.  If  that  were  the  fact,  Mr.  Cotton,  and  I  had  for 
sale  that  piece  of  land  under  all  of  those  circumstances, 
you  would  almost  name  any  price  you  wanted  to  and  get 
it,  would  you  not? 

A.  No,  I  wouldn't  say  that.  You  would  have  to  find 
the  man  who  wanted  it  and  who  would  be  satisfied  to 
take  that  location  and  all  of  the  considerations  that  go 
with  it.     1  wouldn't  go  so  far  as  saying  that.     You  cer- 
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tainly  would  have  a  monopoly,  but  whether  you  could  get 
somebody,  say,  to  come  down  from  Seattle  and  put  in  a 
$20,000,000  shipyard,  or  anything  like  that,  is  a  question. 

Q.  It  is  always  true,  isn't  it,  that  when  you  have  a 
piece  of  property  that  is  suitable  and  adaptable  for  a  very 
large  purpose,  a  very  large  type  of  business,  the  reason- 
able [834]  time  which  you  talk  about  in  which  to  find  a 
purchaser  is  considerably  more  than  with  a  vacant  lot 
out  here  in  one  of  these  subdivisions?  A.     Yes. 

Q.  So  that  where  in  one  piece  of  property  you  might 
call  30  days  a  reasonable  time  to  get  a  purchaser,  on  some 
pieces  of  property  a  year  or  two  years  is  not  an  unreason- 
able time?  A.     That's  right. 

Q.     That  is  correct,  isn't  it?  A.     Yes. 

Q.  And  if  you  had  this  piece  of  property  under  all 
of  the  circumstances  I  have  spoken  of,  and  with  all  of 
the  attributes  you  and  I  have  discussed  this  afternoon,  if 
you  asked  $20,000  an  acre,  it  would  not  be  out  of  line  at 
all,  would  it? 

A.  I  wouldn't  give  any  answer  to  that  without  making 
an  appraisal. 

Q.     Without— 

A.  Without  appraising  it.  You  cannot  appraise  it 
offhand  under  those  conditions.  I  am  exposing  it  to  the 
conditions  I  found.  But  to  give  an  offhand  appraisal 
under  different  conditions,  that  would  not  be  very  intelli- 
gent. 

Q.  What  is  it,  Mr.  Cotton,  that  I  have  assumed  that 
you  didn't  find  there  at  the  time?   [835] 

A.  T  don't  give  snap  appraisals  that  way.  I  think 
you  have  to  take  a  lot  of  things  into  consideration. 
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Q.  That  is  not  my  question.  What  was  it  that  I  have 
discussed  with  you  in  asking  you  this  question? 

A.  I  thought  ou  asked  me  if  the  land  wouldn't  have 
sold  for  $20,000  an  acre.  That  is  asking  me  for  an  ap- 
praisal. 

Q.  No,  I  asked  you  what  it  was  that  I  assumed  in 
my  questions  to  you  that  was  different  from  what  you 
found  at  the  time  you  made  the  appraisal.  You  said  you 
could  not  agree  that  the  $20,000  per  acre  was  proper  be- 
cause conditions  were  different  than  you  and  I  had  been 
discussing  them  here.  Now,  in  what  respect  were  they 
different  ? 

A.  Well,  I  say  this,  that  I  can't  just  tell  you  any 
figure,  or  answer  yes  to  any  figure  that  you  might  name 
as  to  what  the  property  would  be  worth  under  certain  con- 
ditions that  I  have  given  no  consideration  to.  I  have 
given  serious  consideration  to  figuring  out  the  values  on 
this  property,  to  the  conditions  as  I  found  them.  Now, 
you  are  stating  an  entirely  new  situation  and  expecting 
me  to  tell  you  what  I  think  the  property  is  worth.  Well, 
that  isn't  practical. 

Q.  Mr.  Cotton,  can  you  answer  me  this,  at  least: 
What  is  there  that  I  have  assumed  in  my  questions  that 
is  so  entirely  new? 

A.  Well,  the  main  point  I  assume  you  want  to  bring 
out  is  the  fact  of  a  monopoly.  You  certainly  have  laid 
the  proposition  out  as  a  monopoly.  Whether  it  is  here, 
or  [836]  a  little  piece  of  heaven,  or  any  other  place,  you 
suggest  that  you  have  got  a  monopoly,  a  definite  mon- 
opoly. 
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Q.     Yes. 

A.  Of  course,  you  have  disregarded  the  fact  that  a 
man  who  was  going  in  to  buy  a  large  piece  of  land  and 
put  in  a  large  shipbuilding  plant  can,  at  no  great  ex- 
pense, take  the  land  next  door  at  a  very  moderate  price 
and  extend  his  channel  to  it,  and  that  still  can  be  done  for 
a  considerable  distance  down  there.  So  I  don't  think  you 
have  got  a  monopoly,  even  if  you  can  do  it,  in  so  far  as  the 
whole  bay  is  concerned.  But  if  you  owned  the  fee  to 
the  property  and  could  sell  it,  you  would  certainly  have 
a  monopoly  in  so  far  as  that  is  concerned. 

Q.  That  is  what  I  am  getting  at.  That  would  bring 
a  rather  substantial  and  startling  price,  would  it  not, 
under  those  circumstances? 

A.  If  you  had  a  monopoly,  you  certainly  could  get — 
you  would  be  in  a  preferred  position,  and  when  you 
could  find  a  taker  for  it,  you  certainly  ought  to  be  able 
to  get  a  good  price  for  it. 

Q.  Now,  I  take  it,  as  a  result  of  that  that  you  did 
not  consider  in  making  your  appraisal  that  there  was 
involved  any  such  thing  as  a  monopoly  at  all? 

A.  As  the  property — as  the  other  Bay  front  property 
is  leased,  and  tied  up,  it  puts  the  property  that  is  left  at 
[837]    a  higer  value. 

Q.  Well,  in  arriving  at  that  theoretical  value,  and,  of 
course,  we  are  in  accord,  you  and  I,  that  it  must  be  the- 
oretical? A.     Yes. 

Q.  — did  you  consider,  for  the  purposes  of  that  the- 
ory, that  there  was  other  similar  tidelands  for  sale  or  not? 

A.  Yes,  I  considered  it  by  comparison  with  other  op- 
portunities to  locate  industrial  plants. 

Q.     Other  tidelands? 
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A.     Other  lands.     Other  lands. 

Q.  That  wasn't  the  question.  Did  you  consider  that 
there   were   other   tidelands   for   sale   or  not? 

A.  I  didn't  consider  there  were  any  tidelands  for 
sale.  In  making  this  appraisal  we  have  to  suppose  and 
we  have  to  consider  the  same  as  if  it  were  for  sale,  but  I 
didn't  assume  that  there  were  any  tidelands  for  sale,  or 
there  would  be  any  tidelands  for  sale. 

Q.  Well,  then,  did  you  consider  the  status  in  arriv- 
ing at  that  figure, — did  you  consider  the  status  of  the 
other  tidelands  at  all,  one  way  or  the  other? 

A.     I  considered  them  all  on  the  basis  of  a  fee  basis. 

Q.  Well,  you  considered  it  as  though  all  the  tidelands 
would  be  for  sale? 

A.  No,  I  considered — maybe  I  better  make  myself 
clear.  [838]  Probably  I  didn't  use  the  correct  terminology 
there.  I  took  into  consideration  the  sales  that  had  been 
made  in  the  other  properties  that  would  be  good  for  in- 
dustrial properties,  properties  that  had  been  sold  on  a  fee 
basis  that  would  be  good  for  industrial  purposes,  some  that 
came  to  the  present  tidewater,  and  I  assumed  that  ar- 
rangements could  be  made  to  get  to  deep  water,  if  they 
wanted  to;  and  others  that  did  not  come  to  tidewater, 
that  were  back  east  of  the  railroad.  I  took  all  of  those 
things  into  consideration  to  determine  the  value  of  that 
type  of  land,  giving  more  value,  of  course,  to  property 
that  had  greater  advantages  from  transportation  and 
tidewater  than  I  gave  to  property  that  did  not  have  such 
advantages. 

Q.  Well,  you  don't  make  it  quite  plain  to  me  yet,  and 
perhaps  I  have  missed  it,  as  to  whether  or  not  you  consid- 
ered that  in  arriving  at  this  theoretical  value  of  $248,000 
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you  considered  that  other  tidelands  could  be  sold,  or 
whether  you  considered  that  the  other  tideland  was  as  it 
actually  was  and  could  not  be  sold. 

A.  I  tried  to  get  to  this  theory,  that  if  we  had  a  pur- 
chaser, if  we  should  develop  a  purchaser  for  this  prop- 
erty, as  to  what  he  would  pay  for  this  property  for  all  of 
the  uses  to  which  it  could  be  put  by  comparison  to  what 
he  would  pay  for  other  properties  which  had  been  sold. 

Q.  Now,  in  arriving  at  this  $248,000,  I  take  it,  from 
[839]  what  you  have  explained  to  us  today,  that  you 
didn't  arrive  at  that  by  computation,  but  that  was  simply 
the  best  effort  that  you  could  make  in  determining  the 
market  value  of  it,  lock,  stock  and  barrel  as  it  stood;  is 
that  right? 

A.  By  taking  all  of  the  properties  that  had  been  sold 
into  consideration,  and  all  of  the  other  elements  that  I 
considered  of  value  to  form  an  opinion,  I  arrived  at  what 
appeared  to  me  that  a  man  desiring  that  property  would 
be  willing  to  pay. 

Q.  Now,  in  valuing  any  piece  of  property,  Mr.  Cotton, 
unless  it  is  a  simple  thing  like  a  lot  in  a  subdivision,  where 
the  prices  have  been  fixed,  in  valuing,  or  in  forming  an 
opinion  of  the  value,  you  have  in  your  mind  a  certain 
range  of  values,  do  you  not?  A.     Yes. 

Q.  In  other  words,  you  look  at  a  piece  of  land  and  say, 
"Well,  this  piece  of  land  ought  to  bring  about  five  or  six 
thousand  dollars,  something  like  that";  is  that  right? 

A.     Yes,  by  comparison  with  other  properties. 
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Q.  And  in  this  particular  piece  of  land,  when  you 
formed  an  opinion  as  to  the  market  value,  what  range  of 
values  did  you  have  in  mind?     From  what  to  what? 

A.  I  believe  it  was  from  about  $1,000  to  $5,000  an 
acre.   [840] 

Q.  You  figured  that  it  was  worth  somewhere  between 
$1,000,  and  not  less  than  $1,000  an  acre,  and  not  more 
$5,000  an  acre? 

A.  Some  parts  of  it  would  be,  if  you  divided  it  up 
into  slices,  some  parts  would  be  worth  more,  and  some 
would  be  worth  less. 

Q.  I  am  just  talking  about  the  overall  value,  and  what 
I  am  trying  to  get  at  is  this:  You  say  you  have  finally 
centered  on  the  figure  of  $248,000.  But  in  arriving  at 
that  figure,  did  you  have  an  idea  it  was  between  certain 
figures,  that  the  value  would  be  between  certain  figures? 

A.  I  took  the  dififerent  units,  and  I  said,  "This  unit 
would  be  worth  so  much  by  comparison  with  these  other 
properties  within,  we  will  say,  from  one  to  a  five-mile 
radius,  and  with  certain  advantages  this  property  would 
have  a  certain  value,"  and,  "this  property  would  have  a 
certain  value,"  and  when  I  got  through,  I  took  the  total 
of  it. 

Q.  You  don't  mean  by  that,  of  course,  that  you  took 
various  parcels  and  treated  them  as  though  they  were  be- 
ing sold  separately?    You  don't  mean  that,  do  you? 

A.     Only  in  figuring  out  the  approximate  acreage. 

Q.  Well,  you  treated  it,  however,  as  a  sale  of  the  en- 
tire 96  acres? 

A.     As  a  whole,  that  is  right. 

Q.     Under  one  ownership  to  one  purchaser?   [841] 

A.     That's  right. 
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Q.  In  arriving  at  that  figure,  did  you  consider  that 
there  was  any  added  value  by  reason  of  its  being  a  rather 
unusually  large  piece  of  water-front  property? 

A.  The  experience  in  San  Diego  has  been  such  that 
you  can't  be  sure  of  whether  a  piece  of  land  will  sell  better 
in  a  large  unit  or  in  several  small  units.  Our  town  isn't 
as  big  here  as  Los  Angeles,  San  Francisco,  and  Seattle, 
and  sometimes  our  big  ideas  don't  work  out,  so  that  an 
appraiser  is  not  going  to  be  safe  when  he  says,  "Here,  this 
land  will  be  most  profitably  sold  in  one  piece,"  because  it 
is  quite  possible  you  may  get  a  surprise,  and  you  may  find 
you  can  sell  it  better  in  four  or  five  pieces. 

Q.     Well,   if   it   was   being  used   for   a   shipyard,   you 
would  want  it  in  one  piece,  would  you  not? 
A.     Yes. 

Q.  And  do  you  consider  as  a  shipyard,  being  the 
highest  and  best  use  ?  A.I  wouldn't  say  that. 

Q.  Well,  do  you  think  that  there  is  some  use  for  which 
it  would  be  more  valuable  than  as  a  shipyard? 

A.  It  might  possibly  be.  I  wouldn't  attempt  to  deter- 
mine any  one  specific  kind  of  industry  that  could  be  pro- 
moted and  that  would  be  the  one  thing.  I  took  it  as  an 
industrial  property  and  gave  a  range  as  to  what  it  could 
[842]  be  used  for,  but  I  wouldn't  take  the  responsibility  of 
saying  that  there  was  any  one  specific  type  of  industry 
that  it  would  be  more  valuable  for  than  others. 

Q.  Well,  when  you  value  a  piece  of  property,  I  have 
been  trying  to  get  at  whether  you  had  in  mind  this  prop- 
erty had  a  possible  range  of  values  someplace  around 
$248,000,  or  whether  you  would  say  this  is  worth  ex- 
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actly  $248,000,  and  not  one  dollar  more,  nor  one  dollar 
less? 

A.  Well,  that  would  not  be  a  very  sensible  appraisal, 
because  if  you  are  considering  as  to  what  you  might  do 
with  a  piece  of  property,  all  you  can  do  is  to  arrive  at 
about  what  you  think  that  you  could  find  a  customer  for 
that  property  for,  and  if  you  go  to  split  it  down  into  dol- 
lars and  cents  on  transaction  of  that  size,  why,  you  are 
going  too  far.  An  appraisal  doesn't  go  that  far.  As  you 
said  yourself,  it  is  only  an  estimate  after  all,  and  it  is 
an  opinion. 

Q.  Well,  was  it  your  opinion  that  if  you  had  a  pur- 
chaser that  you  might  get  exactly  $248,000,  or  was  it 
that  you  might  get  more  or  might  get  less,  or  get  about 
$248,000?  I  am  trying  to  get  at  how  you  get  this  figure 
of  $248,000. 

A.  I  would  say  your  term  is  correct,  about  $240,000 — 
$248,000  would  be  about  the  figure  that  one  should  ex- 
pect to  get  for  the  property. 

Q.     Might  it  be  less? 

A.     Why,  it  certainly  might.     It  might  be  more.  [843] 

Q.     It  might  be  more.  A.     Yes. 

Q.  What  you  are  trying  to  figure,  that  is  about  the 
average  ? 

A.  That  would  be  my  estimate  as  to  what  it  would 
seem  to  me  that  the  property  would  have  brought  at  that 
date. 

Q.  But  you,  in  figuring  that  it  might  be  more,  or 
might  be  less,  you  do  not  use  the  highest  value,  but  use 
the  average  value? 

A.  We  use  in  making  an  appraisal  about  the  figure 
that  you  think  you  are  going  to  tell  your  owner  as  to  the 
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true  facts  of  the  case,  and  if  in  my  judgment  after  giv- 
ing it  full  consideration  I  think  that  he  should  get  about 
$248,000,  that  is  what  I  tell  him. 

Mr.  Monroe:     I  have  no  further  questions. 

Cross  Examination 
By  Mr.  Muir: 

Q.  Mr.  Cotton,  following  along  with  the  same  trend 
of  thought  as  Mr.  Monroe  with  reference  to  the  Johnson 
parcel,  which  is  parcel  9, —  A.     Yes. 

Q.  — you  would  say  your  figure  of  $3,225  would  be 
about  a  fair  average  of  several  prices,  more  or  less,  that 
you  arrive  at  to  give  that  figure? 

A.  I  wouldn't  say  that.  I  would  say  that,  after  [844] 
giving  consideration  to  the  various  sales  throughout  the 
district  and  the  general  market  conditions,  and  the  buyers 
that  we  had,  and  the  particular  advantages  of  that  proper- 
ty, that  my  estimate  of  the  price  that  that  property  should 
sell  for  would  be  $3,225. 

Q.  If  at  the  time  of  your  making  up  your  opinion  of 
that  value  you  had  known  that  there  was  a  buyer  ready, 
able  and  willing  to  pay  $7,000  for  that  property,  would 
that  have  affected  your  determination  of  value? 

A.  I  would  have  to  know  what  was  the  cause  of  that. 
Sometimes  a  buyer  will  pay  more  than  a  property  is  worth, 
and  it  would  first  be  necessary  that  I  know  why  he  would 
pay  such  a  price  as  that,  and  then  before  I  could  deter- 
mine whether  there  was  some  value  in  that  property  that 
I  had  overlooked,  or  whether  he  was  just  making  a  mis- 
take and  paying  too  much. 

Q.  Well,  if  we  assume  he  made  an  offer  and  stood 
ready,  able  and  willing  to  buy  it  for  $7,000? 
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Mr.  Landrum:  That  is  objected  to,  if  the  court  please. 
I  don't  think  there  is  any  such  evidence  as  that.  My 
recollection  is  that  it  was  after  the  taking  that  this  offer 
was   discussed,    sometime   after    1942. 

The  Court:  I  don't  recall  of  any  firm  offer  before  the 
date  of  the  taking. 

Mr.  Landrum:     There  wasn't,  your  Honor.    [845] 

Q.  By  Mr.  Muir:  Mr.  Cotton,  if  you  refer  to  this 
parcel  which  is  just  immediately  to  the  south  of  parcel  9, 
the  part  there  that  runs  up  to  15th  Street  and  is  divided 
by  the  ramp  part  of  parcel  9  that  is  indicated, — 

A.     That  little  strip? 

Q.     That  little  strip  there.  A.     Yes. 

Q.  If  we  assume  that  in  1942,  July  or  August,  a  buyer 
then  was  ready,  able  to  and  willing  to  pay  $7,000  in  cash 
for  that  portion,  and  subsequently  renewed  his  offer  two 
years  later  and  bought  it  for  that  figure,  would  that  affect 
you  in  arriving  at  your  opinion  of  value  of  this  parcel  9? 

A.  Before  I  could  give  an  answer  on  that,  I  would 
have  to  know  why,  because  I  have  seen  many  instances 
where  people  pay  too  much  for  a  piece  of  property  and  are 
sorry  afterwards.  So  just  the  fact  that  somebody  wants 
to  pay  more  than  there  is  any  apparent  justification  for 
a  property  does  not  affect  the  value.  You  have  got  to 
have  some  reason  back  of  that. 

Q.  Well,  in  this  matter  he  had  some  two  years  to  think 
it  over,  that  is,  two  years  elapsed  between  his  two  offers. 
That  is,  in  1942  he  offered  to  buy  it,  and  in  1944  he  again 
offered  to  buy  it,  and  at  that  time  it  was  sold  to  him. 
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Wouldn't  that  be  a  determining  factor  that  he  was  not 
acting  under  any  pressure  or  quick  judgment? 

A.  I  can't  see  where  you  can  add  anything  to  the  value 
[846]  unless  we  know  what  the  reason  was  that  made  it 
more  valuable.  We  see  many  instances  where  people  will 
pay  too  much  for  a  property.  We  see  instances  where 
they  won't  pay  enough  and  don't  get  it.  Sometimes  they 
offer  too  little,  and  do  get  it.  But  where  a  person  offers 
more  than  an  appraiser  can  see  the  property  is  worth,  you 
can't  change  the  value,  because  some  person  makes  a  mis- 
take like  that.  That  doesn't  affect  the  value.  If  there  is 
some  reason  for  it,  that  is  one  thing. 

Q.  What  would  you  say  is  the  reasonable  market 
value?     That  is,  the  definition? 

A.     The  market  value? 

Q.     Yes. 

A.  Well,  as  I  started, — do  you  want  me  to  repeat 
what  I  said  a  while  ago? 

Q.     Yes,  I  would  like  to  have  you  repeat  it. 

A.  All  right.  The  market  value  is  the  highest  price, 
in  terms  of  money,  for  which  a  property  will  sell,  land,  a 
property  will  sell,  if  exposed  on  the  open  market  for  a 
reasonable  time  to  find  a  purchaser  knowing  all  of  the 
uses  and  values  to  which  the  property  may  be  put  or  is 
capable  of  being  used,  and  also  on  the  supposition  that  the 
seller  is  willing  but  not  compelled  to  sell,  and  the  buyer 
is  willing  but  not  compelled  to  buy. 

Q.  Very  well.  Now,  assuming  this  buyer  we  have 
been  talking  about  is  not  forced  to  buy  and  the  seller 
certainly  [847]  were  not  forced  to  sell,  because  two  years 
had  elapsed,  and  that  also  is  evidence  of  the  fact  that  the 
buyer  wasn't  forced  to  buy  and  the  property  was  exposed 


1046     Tavares  Construction  Company,  Inc.,  et  al., 

(Testimony  of  O.  W.  Cotton) 

for  sale  on  the  open  market,  and  there  was  a  reasonable 
time  elapsing  for  him  to  make  up  his  mind  and  to  gain 
full  knowledge  of  all  the  uses  and  purposes  to  which  this 
particular  land  was  adapted,  don't  you  say  that  $7,000 
offered  and  paid  for  this  property  would  be  a  fair,  reason- 
able market  value,  as  fitting  into  your  definition  of  market 
value  ? 

A.  I  would  say  that  there  was  something  that  we 
didn't  know  about  that  caused  him  to  make  that  offer,  and 
until  we  knew  about  it,  it  would  not  be  practical  to  change 
a  valuation. 

Q.  In  other  words,  if  you  had  that  fact  before  you, 
and  we  will  assume  you  did  have  that  fact  in  arriving  at 
your  opinion  of  value,  you  would  not  have  considered  it 
at  all? 

A.  I  would  try  very  hard  to  find  out  what  the  reason 
was.  It  is  our  business  to  find  out  all  of  the  things  that 
pertain  to  the  value  of  the  property,  and  I  make  it  my 
business  to  find  out  why  it  was  valuable,  and  if  there  was 
a  value  in  that  little  piece  of  land  that  we  don't  know 
about,  why,  we  should  know  about  it  before  we  make 
our  valuation. 

Q.  Well,  you  have  stated  here  that  you  considered 
other  sales  within  a  five-mile  radius  in  arriving  at  your 
judgment  as  to  value,  yet  you  would  exclude  this  parti- 
cular [848]  parcel  because  it  is  the  only  one  that  is  ad- 
jacent to  it — 

Mr.  Landrum:  Just  a  moment.  If  your  Honor  please, 
I  will  have  to  object  to  that.  Here  is  a  sale  two  years 
after  November.     No  one  could  have  known. 

The  Court:     As  I  remember,  that  sale  was  in  1944.^ 
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Mr.  Muir:  That  is  correct,  your  Honor.  The  offer 
was  made  in  1942. 

The  Court:     There  was  no  sale? 

Mr.  Muir:     No  sale. 

The  Court:     You  are  talking  about  a  sale. 

Mr.  Muir:  Yes,  your  Honor.  I  see  the  objectionable 
portion. 

Q.  By  Mr.  Muir:  Now,  in  reference  to  sales  within 
this  five-mile  radius,  I  understood  generally  from  your 
testimony  you  referred  to  sales  of  property  in  large  plot- 
tage in  reference  to  determining  the  value  of  National 
City's  property;  is  that  correct? 

A.     Sometimes  large  properties,  sometimes  50-foot  lots. 

Q.  And  those  were  used  by  you,  these  other  sales,  in 
arriving  at  your  opinion  of  the  value  of  the  National  City 
property  ? 

A.  Taking  the — I  think  I  should  explain  that  these 
sales  extended  from  Chula  Vista  and  up  to  32nd  Street  in 
San  Diego.  A  number  of  them  were  right  in  National 
City,  very  close  to  this  property.  [849] 

Q.  Now,  you  know  where  the  streets  or  the  property 
at  Sampson  and  Colton  is  in  San  Diego? 

A.     Sampson  and  Colton,   I  know  approximately,  yes. 

Q.  Would  you  say  that  that  property  is  within  five 
miles  of  these  parcels? 

A.     Well,  whether  it  is  or  not,  it  is  not  comparable. 

Q.  In  other  words,  I  need  not  cite  you  any  of  these 
sales  that  took  place  here,  because  they  are  all  not  com- 
parable ? 

A.     I  didn't  say  so.     I  said  that  particular  property. 

Q.  The  southeast  corner  of  Sampson  and  Colton,  lots 
43  to  48,  Block  53,   San  Diego  Land  and  Town  Com- 
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pany's  addition, — you  would  state  that  that  property  is 
not  comparable,  Mr.  Cotton? 

A.     I  have  got  it  on  the  map  here.    What  block  is  it? 

Q.     53.  A.     53,   Sampson  and  what? 

Q.     And  Colton. 

A.  The  difference  between  that  property  and  the  sub- 
ject property  is  that  this,  of  course,  is  much  nearer  to  the 
city  of  San  Diego,  and  would  always,  of  course,  bring  a 
far  higher  consideration. 

Q.  Well,  how  many  miles  would  you  say  it  would  be 
from  parcel  9? 

A.  Well,  I  should  think  it  would  be  a  couple  of  miles, 
[850]  two  to  three  miles,  something  like  that. 

Q.  Yet,  you  considered  other  properties  in  San  Diego 
five  miles  distant  from  these  parcels  we  are  here  con- 
cerned with? 

A.  From  the  larger  parcels  or,  for  the  larger  par- 
cels.   [851] 

Q.  Are  you  familiar  with  this  small  sale,  so  to  speak, 
for  $1,750? 

A.  That  occurred  in  June,  1942,  of  Lots  31  and  32, 
Block  83  of  Manassee  &  Schiller's  Subdivision,  plus  part 
of  the  railway  right-of-way,  being  .201  of  an  acre.  That 
is  on  Main  Street,  isn't  it? 

Q.     On  Main. 

A.  Yes.  That  isn't  in  any  way  comparable  to  any  of 
the  properties  that  we  subdivided  or  that  we  appraised 
down  at  National  City.  There  is  just  no  way  you  can 
make  a  reasonable  comparison  with  those  properties.  I 
knew  of  that  sale  but  it  isn't  possible  to  compare  it. 
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Q.  That  was  rental  which  would  have  been  at  about 
20  cents  a  square  foot,  or  $8700  an  acre,  wasn't  it? 

A.  Whatever  it  was.  I  didn't  use  it  for  comparison 
because  it  was  a  different  class  of  property. 

Q.  It  is  sort  of  comparable  to  Johnson's  property, 
isn't  it? 

A.  It  is  a  different  location.  Main  Street  is  our  main 
thoroughfare  from  San  Diego  to  National  City  and  the 
subject  of  this  property  of  the  Johnsons  is  not  on  a  main 
thoroughfare,  and  you  can't  compare  this  at  all. 

Q.  Mr.  Johnson's  property  was  right  near  the  water 
front?    Isn't  that  comparable? 

A.  Well,  it  isn't  very  close  to  the  water  front.  You 
[852]  have  railroad  tracks  between  that  and  the  water 
front. 

Q.     It  is  just  across  the  street,  isn't  it? 

A.     Yes;  you  have  got  the  railroad  tracks  there. 

Q.  The  railroad  tracks  come  on  down  the  middle  of 
Harrison  Street,  don't  they? 

A.  I  shouldn't  consider  it  a  property  that  is  in  the 
least  comparable.  In  looking  these  properties  over,  I  se- 
lected those  that  I  considered  were  fairly  comparable,  and 
I  did  not  make  comparison  with  those  that  are  not  com- 
parable. 

Q.  I  presume  you  took  into  consideration  but  excluded 
these  sales  where  they  ran  about  8,000  or  better  per  acre  ? 

A.     Which  ones  do  you  refer  to? 

Mr.  Landrum:  If  your  Honor  please,  I  don't  like  to 
object,  but  it  seems  to  me  it  is  improper  for  counsel  to 
read  figures  here,  without  laying  any  foundation  for  them. 
I  object  to  the  form  of  the  question  and  I  object  to  coun- 
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sel  continuously  reading  figures  here  unless  some  founda- 
tion is  laid. 

The  Court:  Some  of  them  have  already  been  pro- 
pounded in  questions  to  others  but  that  last  one  I  don't 
recall. 

Q.  By  Mr.  Muir:  Mr.  Cotton,  you  appraised  for  the 
Tavares   Construction  Company,  didn't  you? 

A.     Yes,  sir. 

Q.     That  was  in  1942?  A.     Yes.  [853] 

Q.  Did  you  appraise  the  Johnson's  property  at  that 
time  ?  A.     No. 

Q.     When  did  you  first  appraise  his  property? 

A.     That  was  on  August  20,  1943. 

Q.  Did  you  appraise  that  for  the  United  States  Gov- 
ernment or  for  the  Defense  Plant  Corporation  or  some 
other  agency  of  the  government? 

A.     I  made  this  for  the  U.  S.  Maritime  Commission. 

Q.  Did  you  make  that  for  the  purpose  of  arriving  at 
a  determination  of  whether  or  not  the  rental  under  the 
Tavares  lease  was  reasonable? 

A.  I  made  it  for  the  purpose  of  arriving  at  a  fair 
market  value  of  the  property  as  of  that  time. 

Q.  Government  counsel  asked  you  about  your  apprais- 
al approach  in  this  matter  and  you  stated  it  was  upon  two 
grounds,  one,  comparable  properties  and,  secondly,  you 
considered  leases.     In  respect  to  Johnson's  property,  did 
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you  consider  the  lease  the  Johnsons  had  with  Carl  Bliss  at 
$100  a  month? 

A.  We  always  try  in  making  appraisals  to  take  all 
matters  into  consideration  and,  of  course,  I  took  into  con- 
sideration the  fact  that  those  leases  were  in  existence. 

Q.     How  long  did  that  lease  run,  Mr.  Cotton? 

A.     The  one  to  Bliss?  [854] 

Q.  Yes;  the  lease  to  Bliss,  that  Mr.  Johnson  got 
$100  a  month  for. 

A.  As  I  recollect  that,  that  lease  was  changed  I 
think.  Was  it  not?  Wasn't  it  changed  to  $75  a  month 
and  $35  of  that  was  applied  to  the  addition  of  another 
building  that  was  put  on  there?  I  think  they  reduced  it 
to  about  $40  a  month.     Wasn't  that  the  condition? 

Q.  You  should  know  more  about  that  because  you  ap- 
praised this  property  upon  the  basis — 

A.     That  is  as  I  recollect  it. 

Q.  Did  you  take  into  consideration  the  five-year  leases 
that  were  executed  by  the  Tavares  Construction  Company 
and  by  Carl  Bliss,  both  in  favor  of  the  Johnsons? 

A.     Oh,  yes. 

Q.     One  at  $35  a  month  and  one  at  $40  per  month? 

A,  I  think  the  $40  a  month  one  was  the  one  that  ap- 
plied to  this  property. 

Q.  Would  you  use  the  same  percentage  of  capitaliza- 
tion to  arrive  at  fair  market  value  figure  by  reference  to 
the  rentals,  as  has  been  previously  discussed  here? 

A.  T  don't  consider  it  possible  to  arrive  at  a  capitali- 
zation value  on  that  type  of  lease.    You  have  a  lease  there 
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that  is  very  much  out  of  line  by  comparison  with  anything 
else  in  the  district.  So  it  looks  like  they  were  paying  too 
much.  If  that  was  done  merely  for  a  war  emergency, 
[855]  that  is  one  thing.  If  the  war  were  to  come  to  an 
end  in  six  months,  obviously,  they  were  paying  too  much. 
It  would  stop.  So  it  isn't  practicable  in  establishing  a 
fair  market  value  of  a  property  to  give  capitalization  on 
such  a  rental  as  that.  It  just  wouldn't  work  out.  While 
I  took  into  consideration  the  fact  that  the  owner  would  be 
getting,  if  this  continued  five  years,  a  very  handsome 
profit  on  his  investment,  it  would  wipe  out  a  good  deal  of 
the  value.  I  took  that  into  consideration  in  giving  the 
value  of  the  land  because  I  gave  the  value  of  the  land 
much  more  than  the  value  of  anything  else  in  the  neigh- 
borhood, and  that  had  a  material  influence.  But  I  do  not 
consider  it  would  be  practical  to  try  to  arrive  at  a  capita- 
lization value  on  a  lease  of  that  kind,  made  under  war 
conditions  which  might  terminate  at  most  any  time,  and 
take  that  as  a  permanent  value  of  the  land.  It  doesn't 
seem  practical  to  me. 

The  Court:  I  think  we  will  suspend  now  until  tomor- 
row morning.  9:30  in  the  morning,  ladies  and  gentle- 
men. Remember  the  admonition  heretofore  given  you  and 
keep  its  terms  inviolate. 

(Thereupon,  an  adjournment  was  taken  to  9:30  o'clock 
a.  m.,  Tuesday,  February  25,   1947.)    [856] 
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9:30  A.  M. 

The  Court:     All  present.     Proceed. 
Is  there  something  ex  parte  here? 

(Another  case  called.) 

The  Court:  Now,  I  think  we  are  all  present  and  you 
may  proceed. 

O.  W.  COTTON, 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff,  hav- 
ing been  previously  sworn,  resumed  the  stand  and  testified 
further  as  follows: 

Cross  Examination 
Mr.  Muir:     May  it  please  the  court,  I  do  not  wish  to 
ask  Mr.  Cotton  anything  further. 

By  Mr.  Sloane: 

Q.  Mr.  Cotton,  I  would  like  to  ask  a  few  questions  on 
behalf  of  the  San  Francisco  Bridge  Company.  I  am  not 
interested  in  the  figures  that  you  gave  for  fee  values,  and 
so  forth,  but  I  am  greatly  interested  in  the  value  which 
you  gave  for  leasehold  value,  which  I  believe  you  said 
was  $18,800.  A.     Yes. 

Q.  And  that  allowed  to  the  San  Francisco  Bridge  Com- 
pany nothing  whatever  for  their  bargain  or  their  bonus 
or  whatever  you  want  to  call  it?  [858]  A.     Yes. 

Q.  I  believe  you  said  that  in  arriving  at  the  fee  values 
you  scouted  around  in  an  area  of  from  one  to  five  miles  in 
diameter  to  try  to  locate  similar  sales  of  similar  property. 

A.     From  adjacent  to  the  property  to  several  miles. 

Q.     Did  that  go  in  all  directions,  north,  east  and  south? 

A.  I  went  south  several  miles  and  I  went  north  several 
miles;  east  only  a  few  blocks,  because  east  you  soon  come 
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to  the  business  district  of  National  City,  and  you  cer- 
tainly would  not  find  any  comparative  sales  there  that 
would  be  worth  considering. 

Q.  However,  you  didn't  go  farther  west,  out  into  the 
Bay?  A.     Not  very  far,  no. 

Q.     But  you  did  examine  values  in  some  transactions 
up  towards  the  San  Diego  industrial  district? 
A.     Yes. 

Q.  Now,  did  you  make  the  same  search  in  trying  to 
locate  leases  that  had  been  negotiated  about  that  time  or 
before  that  time  on  tidelands? 

A.  I  checked  with  Mr.  Joe  Brennan  the  conditions  for 
leaseholds  in  San  Diego,  and  I  was  familiar  with  the 
Cal.-Co.  lease  down  near  National  City.  I  made  what  I 
considered  a  [859]  reasonable  check  on  leases  to  determine 
what  the  general  conditions  were,  to  arrive  at  a  fair  value. 
Q.  You  did  find  several  parcels  that  had  been  lately 
leased  by  the  City  of  San  Diego  to  private  corporations  or 
individuals  ? 

A.     There  were  quite  a  number  of  leases  that  I  checked. 
Q.     This  first  search  you  made,  I  believe,  was  in  Octo- 
ber, 1942?  A.     Yes. 

Q.  And  at  that  time  you  actually  were  on  the  ground 
in  question  here  ?  A.     Yes. 

0.  How  did  you  arrive  at  this  figure  of  $18,800? 
A.  I  took  an  estimate  of  the  amount  of  the  cost  of 
building  the  pier  that  has  been  built  there,  the  improve- 
ments, in  other  words,  and  then  I  took — made  an  esti- 
mate of  the  cost  of  dredging,  according  to  the  lease 
requirements  for  the  dredging  of  that  area,  and  took  the 
sum  total  of  those  and  arrived  at  the  cost  that  it  would 
appear  that  the  Bridge  Company  should  have  expended 
in  order  to  meet  that  part  of  their  lease.   [860] 
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Q.  By  Mr.  Sloane:  What  relationship  does  that  have 
with  the  values  that  they  could  receive  for  18  unexpired 
years  of  their  lease? 

A.  I  took  the  position  and  I  take  the  position  that, 
under  the  market  conditions  at  that  time,  it  probably  would 
not  have  been  possible  for  them  to  have  sold  their  lease 
or  for  anyone  to  have  sold  their  lease  at  a  profit.  So 
that  I  could  see  no  way  that  they  could  be  allowed  a  profit 
in  their  lease. 

Q.  In  other  words,  you  figured  they  would  have  to  pay 
out  under  their  lease,  during  the  ensuing  18  years,  about 
as  much  value  as  they  would  get  out  of  the  lease? 

A.  No;  I  didn't  say  that.  If  they  continued  to  own 
or  were  privileged  to  continue  to  own  the  lease,  it  is  quite 
possible  they  might  have  made  untold  profits,  but  that 
wasn't  the  point.  The  point  was  what  would  be  the  fair 
market  value  of  that  lease  if  sold  to  some  outsider  on 
the  open  market  at  that  time  and,  judging  by  the  fact, 
for  example,  that  the  lease  next  door  had  defaulted  and 
was  not  sold  and  there  were  30  acres  just  south  of  this 
property  that  could  be  leased  and  was  not  leased,  and  the 
record  of  lack  of  customers  for  that  type  of  lease  in  the 
vicinity  of  National  City,  and  the  fact  that  the  war  was  on 
and  that  it  was  quite  possible,  as  soon  as  the  war  was 
over,  the  thing  would  slip  back  into  its  old  groove,  it 
would  seem  to  me  that  there  was  not  an  opportunity  [861] 
to  sell  that  lease  to  anybody  else  at  a  higher  figure  than 
they  had  themselves.  So  that,  if  we  returned  to  that  in- 
vestment, that  would  be  about  as  far  as  we  would  go. 

Q.  Suppose  their  investment  was  actually  $70,000  in- 
stead of  $18,000,  would  that  have  made  any  difference  in 
your  estimate?  A.     I  sent  a  telegram  to — 
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Q.     I  am  just  asking  you  the  question, 

Mr.  Landrum:  Just  a  moment,  if  the  court  please.  I 
submit  the  witness  should  be  permitted  to  answer  the 
question. 

The  Court:  He  should  get  at  it  directly  without  stat- 
ing the  details  about  sending  the  telegram. 

Mr.  Sloane:  May  I  have  the  question  read,  your 
Honor  ? 

(Question  read  by  reporter.) 

The  Court:  Don't  give  the  details  if  you  don't  agree 
with  the  supposition  as  in  real  existence,  if  you  know 
that  it  isn't.    You  may  answer  the  question. 

The  Witness :  My  answer  to  that  question  would  have 
to  be  no.  And  I  would  like  the  privilege  of  explaining 
the  question  if  it  is  permissible,  or  my  answer. 

Mr.  Landrum :  I  submit,  your  Honor,  he  can  go  ahead 
with  his  explanation  at  this  time. 

Mr.  Sloane:  The  answer  is  no.  I  don't  see  that  it 
calls  for  an  explanation. 

The  Court:  I  think  not.  It  was  a  direct  question. 
[862] 

Q.  By  Mr.  Sloane :  You  take  your  view  of  the  market 
value  by  reason  of  the  conditions  as  they  were  on  the 
ground  November  10,  1942?  A.     Yes. 

Q.  Will  you  observe  this  panorama  photograph.  Ex- 
hibit J,  and  state  whether  that  is  a  correct  reproduction  of 
what  you  did  see  or  what  was  there  on  the  ground  in 
November,  1942? 

A.  It  would  be  hard  to  state  that  that  is  exactly  what 
I  saw  on  the  ground  because  I  saw  it  from  the  ground 
and  not  from  the  sky;  but,  in  looking  over  this  panorama 
yesterday,  it  seemed  to  be  about  what  I  would  expect. 
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Q.  In  other  words,  you  didn't  see  a  vacant  area,  as 
would  be  reflected  on  the  plat  on  the  board,  but  you  saw 
an  active  area,  with  buildings  and  workmen  and  machin- 
ery and  a  going  concern  there? 

A.     Oh,  yes;  it  was  very  active. 

Q.  Did  you  also  notice  on  the  grounds  of  the  San 
Francisco  Bridge  Company  itself.  Parcel  7,  signs  of 
activity  and  a  going  concern? 

Mr.  Landrum:  Just  a  moment,  if  the  court  please. 
That  is  objected  to  on  the  ground  and  for  the  reason 
that  the  activity  was  on  the  part  of  the  government  of 
the  United  States. 

The  Court:  Overruled.  I  am  not  saying  that  that  is 
not  true  as  it  is  an  element  in  the  case.  [863] 

Mr.  Sloane:  Referring  now  to  a  date  particularly 
prior  to  November  10,  1942. 

A.  I  don't  remember  any  activity  on  this  parcel.  I 
went  down  and  went  over  the  wharf  a  time  or  two  and 
looked  around,  and  there  was  a  small  movable  shed  at 
the  time  on  the  property,  but  at  the  times  I  was  there  I 
don't  recall  any  activity  on  the  Bay  property. 

Q.     There  was  a  pier  there? 

A.     There  was  a  pier  there;  yes. 

Q.     And  gear  piled  on  the  shore  and  rnachinery? 

A.     Very  little. 

Q.  I  believe  you  said  that  you  made  your  original 
estimate  of  value  here  at  the  instance  of  the  Tavares  Con- 
struction Company,  October  27,  1942. 

A.  I  made  two  appraisals ;  one  estimate  on  that  date 
and  one  estimate  before  that,  I  think  in  September. 

Q.  Referring  now  to  your  October  27,  1942,  appraisal, 
in  that  I  believe  you  said  you  took  into  consideration  and 
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I  understand  that  is  the  same  appraisal  you  make  now 

so  far  as  this   San  Francisco   Bridge   Company  lease  is 

concerned?  A.     Yes. 

Q.     In  making  your  valuation  then  and  now,  did  you 

take  into  account  the  leases  which  had  been  entered  into 

by  the  City  of  San  Diego,  to  which  you  referred  a  few 

moments  ago? 

A.     Yes;  I  gave  consideration  to  those  leases.   [864] 
Q.     And,  in  giving  consideration,  you  took  into  account 

the  rentals  called  for?  A.     Yes. 

Q.  Did  you  also  make  an  examination  of  the  terms  of 
the  city  leases  as  compared  to  the  terms  of  the  San 
Francisco  Bridge  Company  lease?  A.     Yes. 

Q.  Is  it  a  fact  that  one  of  those  leases  that  you  con- 
sidered— withdraw  that.  Is  it  a  fact  that  there  were  a 
number  of  leases  which  you  considered,  and  that  you 
enumerated  those  on  page  11  of  your  appraisal,  under 
date  of  October  27,  1942? 

Mr.  Landrum :  If  your  Honor  please,  if  there  is  any 
question  about  this  appraisal,  I  tender  a  stipulation  to 
counsel.  He  is  cross  examining  on  it.  I  am  perfectly 
willing  that  it  go  in  evidence.  [865] 

Q.  By  Mr.  Sloane :  Well,  I  will  not  be  very  long  on 
this.  I  want  to  call  his  attention  to  the  Cal.-Co.  lease,  for 
example,  which  is  referred  to  on  page  11.  A.     Yes. 

Q.  That  provided  for  a  rental  of  one  cent  per  square 
foot  for  the  first  five  years,  two  cents  per  square  foot  for 
the  next  five  years,  four  cents  per  square  foot  for  the 
next  ten  years,  and  five  cents  per  square  foot  for  the  last 
five  years;  is  that  correct?  A.     Yes. 
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Q.  I  believe  you  remarked  that  these  other  leases  had 
been  entered  into  by  the  City  of  San  Diego  within  the 
last  three  years,  as  you  found? 

A.  Whatever  the  reference  is.  I  don't  remember  all 
the  figures. 

Q.     Do  you  have  before  you  the  copy  of  your  appraisal  ? 

A.     Yes. 

Q.  Now,  the  next  citation  is  as  to  the  lease  of  the 
San  Diego  Gas  and  Electric  Company,  in  which  is  pro- 
vided a  rental  of  one  cent  per  square  foot  for  the  first  five 
years,  two  cents  per  square  foot  for  the  next  five  years, 
four  cents  per  square  foot  for  the  next  ten  years,  and  five 
cents  per  square  foot  for  the  last  five  years. 

Then  the  next  one  is  San  Diego  Marine  Construction 
Company,  which  provides  one  cent  per  square  foot  for  the 
first  [866]  five  years,  and  one  cent  minimum  or  three 
cents  maximum  for  the  next  five  years,  that  apparently 
being  a  shorter  lease,  for  ten  years. 

The  next  one  is  another  short  lease,  is  it  not,  starting 
at  one  cent.  The  next  one  is  a  short  lease,  starting  at  one 
cent.  The  next  one  is  a  ten-year  lease  on  a  monthly  basis, 
is  it  not?  The  next  one  is  a  short  lease  at  one  and  one- 
half  cents  per  square  foot.  The  next  one  is  a  short  lease, 
a  year-to-year  lease,  at  one  and  one-half  cents  per  square 
foot. 

Taking  these  into  consideration,  did  you  have  in  mind 
at  the  date  of  this  valuation,  the  comparative  rental  value 
of  the  San  Francisco  Bridge  Company's  National  City 
lands  ? 

A.  I  gave  consideration  to  these  leases  in  arriving  at 
my  appraisal. 
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O.  Are  you  aware,  or  will  you  follow  me,  please,  as  to 
the  actual  rental  which  would  be  paid  under,  we  will  say, 
a  20-year  lease  which  allowed  one  cent  a  square  foot  on 
the  area  involved  here,  say,  for  the  first  ten  years  and 
two  cents  a  square  foot  for  the  next  ten  years?  That  is 
an  element  that  a  willing-  buyer  would  figure  on  and  take 
into  consideration,  is  it  not,  what  rental  values  would 
amount  to  over  a  period  of  time? 

A.     I  don't  believe  I  quite  follow  your  question. 

Q.     Well,  perhaps  I  am  a  little  involved.   [867] 

A.     Yes. 

O.  Let's  assume  that  on  November  10,  1944,  or  the 
day  before,  you  have  a  prospect,  a  willing  buyer  who  is 
interested  in  acquiring  land  for  the  uses  to  which  this 
particular  land  was  adapted  at  that  time.  Now,  I  assume 
that  he  would  look  at  the  land  as  you  did,  and  would  see 
around  there  the  things  that  you  did.  He  would  take 
into  consideration  the  availability  of  any  other  land  of  a 
similar  type,  or  the  lack  of  availability.  He  would  get  out 
his  pencil  and  paper  and  figure  what  rent  it  would  cost 
to  rent  that  kind  of  property,  would  he  not,  or  what 
the  purchase  price  would  be,  if  you  could  buy  that  kind 
of  property?  All  of  these  things  would  be  involved  in 
the  mental  processes  of  this  willing  buyer? 

A.     Yes. 

Q.  Now,  assuming  that,  as  the  evidence  shows  here, 
this  parcel  which  was  under  lease  to  the  San  Francisco 
Bridge  Company  involved  or  covered  629,878  feet.  That 
is  what  the  14^  acres  amounts  to.  If  that  rented  for 
the  first  year  at  one  cent  a  foot,  it  would  mean  a  rental 
payment  of  almost  $6,300,  would  it  not?  A.     Yes. 
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Q.  And  during  the  eight  years  immediately  following 
in  the  period  of  the  original  ten  years  we  are  supposing 
here,  with  the  lowest  rental  of  one  cent  a  square  foot,  this 
willing  [868]  purchaser  of  the  lease  would  pay  out 
$50,000  in  rent?    Does  that  sound  right  to  you? 

A.     Well,  I  would  assume  that  you  are  correct. 

Q.     It  is  eight  times  $6,300?  A.     Yes. 

Q.  Now,  if  at  the  end  of  the  first  ten-year  period, 
that  is,  eight  years  from  the  date  we  are  considering,  the 
rent  should  step  up,  as  all  these  other  rents  do,  and  not 
step  up  in  five  years,  but  step  up  after  ten,  and  not  step 
up  the  2  and  4  you  have,  but  step  up  to  two  cents,  then 
the  rent  per  month  would  be  double  what  it  was  before, 
would  it  not,  or  would  call  for  a  rental  payment  of 
$12,600  a  year,  and  running  for  ten  years,  this  willing 
purchaser  of  the  lease  would  have  to  put  out  $126,000 
in  rent,  would  he  not? 

A.     If  your  figures  are  correct,  yes. 

Q.  Or  a  total  expenditure  for  rent  for  this  term  of 
ten  years  of  $176,000.  Now,  we  are  back  on  the  ground 
with  your  willing  purchaser  of  the  lease  here  again,  and 
you,  with  your  well-known  powers  of  salesmanship  are 
pointing  out  to  him  the  advantages  of  purchasing  this 
lease  from  the  San  Francisco  Bridge  Company.  Wouldn't 
your  presentation,  and  the  consideration  of  the  buyer  run 
along  about  this  line:  these  improvements  have  been  put 
in  at  a  cost  or  a  value  of  $18,800.  National  City  still  has 
$7,000  coming  to  it  for  rent  under  the  terms  of  this  par- 
ticular lease.  So  [869]  by  an  investment  of  $25,800  you 
can  procure  the  right  to  use  this  property  for  the  ensuing 
period  of  18  years.  Now,  you  are  in  competition  with 
people  who  are  going  to  pay  rent,  and  assuming  that  our 
rent  is  low,  that  is,  one  cent  a  square  foot,  the  first  ten- 
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year  period  and  two  cents  a  square  foot  for  the  next 
ten-year  period,  your  competitors  are  going  to  have  to 
pay  out  $176,000  in  rent.  Don't  you  think  you  could 
have  got  from  this  wilHng  purchaser  a  Httle  something  for 
the  value  of  our  bargain,  for  the  bonus?  Couldn't  you 
have  got  two  or  three  or  four  thousand  dollars? 

A.  You  have  already  got  the  30  acres  adjoining  this 
land  that  came  clear  to  deep  water,  to  30  feet  of  water, 
that  was  not  leased,  and  there  were  no  takers  for  it. 

Q.     What  land  is  that? 

A.  The  land  belonging  to  National  City  right  adjoin- 
ing on  the  south,  and  there  were  no  takers  for  it.  It 
came  clear  to  deep  water.  This  is  only  on  nine  feet 
of  water. 

Q.     Do  you  mean  this  is  an  area  south  of  parcel  3,  now? 

A.  Yes,  south  of  your  lower  piece  here  there  is  30 
acres  of  land  that  was  not  leased. 

Q.  It  wasn't  filled  either,  was  it,  until  the  San  Fran- 
cisco Bridge  Company  filled  it? 

A.     It  was  filled  at  that  time,  yes. 

Q.  That  is  a  part  of  the  consideration  that  the  San 
Francisco  Bridge  Company  gave  for  this  lease  to  the  City 
of  [870]  National  City,  isn't  it? 

A.     I  don't  recall  now. 

Q.  Now,  your  buyer,  in  making  that  investigation 
and  taking  those  considerations  would  have  taken  into 
account  these  things,  and  perhaps  other  things  I  would 
be  glad  to  have  you  mention,  if  you  wish  to.  One  of 
them  would  probably  be  the  relative  value  of  leasing  or 
of  buying,  would  it  not,  assuming  he  could  buy  anything? 
I  want  to  ask  you  whether  that  prospective  buyer  wouldn't 
have  considered  that  he  might  purchase  at  a  price  which 
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would  involve  a  good  bonus  to  the  San  Francisco  Bridge 
Company  and  still  be  better  off  than  if  he  would  make 
an  outright  purchase  of  the  property.  Directing  your 
attention,  so  you  will  know  what  I  am  talking  about,  to 
some  considerations  which  you  set  forth  in  this  appraisal 
— it  is  rather  voluminous,  and  I  am  not  too  familiar  with 
it,  but  on  page  11  you  have  a  chapter,  shall  we  call  it, 
entitled,  "Examples  of  San  Diego  Tideland  Leases,"  from 
which  I  was  quoting  you  references  a  while  ago? 
A.     Yes. 

Q.  And  on  page  12,  is  it  not  true  that  as  a  part  of 
your  consideration  you  took  into  account  the  things  I  am 
about  to  read  to  you  here,  and  that  a  prospective  buyer 
would  naturally  and  ordinarily  take  them  into  account 
also?  Let  me  see  if  I  quote  you  correctly  here  from  your 
written  appraisal:   [871] 

"At  first  glance  it  would  appear  that  the  rentals 
charged  by  the  City  of  San  Diego  for  the  use  of  its 
tidelands  would  be  placing  an  extremely  high  value 
on  these  lands,  but  as  a  matter  of  fact  quite  the 
reverse  is  true,  because  on  city  tidelands  the  lessee 
saves  his  capital  investment  in  the  land  and  there 
are  no  taxes  to  be  paid  on  the  land;  buildings  and 
equipment  are  assessed  by  the  County  Assessor  at 
50  per  cent  of  cost  the  first  year  and  amortized 
over  the  life  of  the  lease.  In  the  lower  rental  brackets 
there  is  a  marked  advantage  in  leasing  from  the 
city  in  preference  to  fee  ownership.  When  time 
carries  the  lessees  into  the  higher  brackets,  the 
lessees'  increased  business  may  justify  the  higher 
rentals ;  if  not,  probably  some  modification  will  be 
made." 
Was  that  your  opinion,  and  did  you  so  express  it? 
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A.     Yes. 

Mr.  Sloane:     That  is  all. 

Q.  By  Mr.  Crouch:  Mr.  Cotton,  did  I  understand 
you  to  say  that  you  had  appraised  some  150  dififerent 
appraisals  for  the  United  States  government? 

A.     A  good  many  more  than  that. 

Q.  Did  I  hear  you  correctly,  and  did  you  say  that  in 
all  of  your  experience  as  an  appraiser  you  had  never  yet 
[872]   testified  against  the  federal  government? 

A.  I  don't  think  I  ever  have.  I  don't  remember  to 
have  done  so.     I  am  not  sure. 

Q.  You  were  considerably  handicapped  in  making  the 
appraisals  and  giving  the  values  that  you  have  testified 
to  here  yesterday  and  today,  weren't  you? 

A.     I  didn't  think  so. 

Q.  You  said  that  as  a  preparation  for  arriving  at 
your  valuations,  you  talked  with  a  good  many  people,  one 
of  them  a  man  by  the  name  of  Allenger? 

A.     Well,  I  talked  with— 

Q.     Yes  or  no,  please. 

A.     Let  me  have  the  question  again. 

Mr.  Crouch :     Read  it,  please. 

(The  question  was  read.) 

The  Witness :     Yes. 

Q.     By  Mr.  Crouch:     Who  was  he? 

A.  He  was  a  representative  of  the  Maritime  Commis- 
sion here. 

Q.  How  many  different  times  did  you  talk  with  him 
while  you  were  making  this  appraisal,  approximately? 

A.  Oh,  I  don't  know.  I  suppose  a  half  a  dozen  times, 
or  more;  maybe  a  dozen. 
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Q.  You  have  been  in  court  and  heard  some  of  the 
testimony,  haven't  you?  [873] 

A.     In  this  case?    Yes. 

Q.  Were  you  here  when  I  pointed  out  to  the  jury  the 
various  clauses  in  the  contract  of  our  clients,  the  Tavares 
people  ? 

Mr.  Landrum :  Now,  if  the  court  please,  I  don't  like 
to  interrupt,  but  certainly  this  witness  has  not  testified 
with  reference  to  the  Tavares  contract,  and  it  is  not  proper 
cross  examination. 

The  Court :     The  objection  is  sustained. 

Q.  By  Mr.  Crouch :  As  a  matter  of  fact,  that  apprai- 
sal that  you  made  in  1942,  in  September,  was  made  on 
behalf  of  the  United  States  government  for  the  very  pur- 
pose of  determining  how  much  money  they  had  to  put  up 
in  court  in  this  very  case;  is  that  not  the  truth? 

A.     I  am  not  sure  on  that. 

Q,  And  the  lower  you  made  your  appraisal,  the  less 
money  they  would  have  had  to  put  up;  isn't  that  true? 

A.     That  had  nothing  to  do  with  it. 

Q.  No,  you  just  answer  my  question,  and  I  will  do  the 
arguing.  A.     Let  me  have  the  question  again. 

Q.     Read  it,  please. 

(The  question  was  read.) 

A.     I  don't  know.  [874] 

Q.  By  Mr.  Crouch:  Well,  do  you  know  that  your 
fees  for  making  that  appraisal  were  paid  by  the  United 
States  government?  A.     They  were. 

Mr.  Landrum:  I  have  no  objection  whatsoever  to  the 
letter,  if  your  Honor  please,  and  I  am  perfectly  willing 
to  stipulate  with  counsel  how  much  Mr.  Cotton  got  for 
his  job.     I  will  agree  he  was  paid  and  paid  well. 
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Mr.  Crouch:     Do  you  want  to  argue  the  case? 

Mr.  Landrum :  I  am  not  arguing.  I  will  agree  with 
you. 

Mr.  Crouch:  Then,  can  you  contain  yourself  for  a 
while? 

Mr.  Landrum :     I  can  contain  myself.     Go  ahead. 

The  Court:  You  have  done  pretty  well  so  far,  gentle- 
men.   I  think  you  had  better  not  keep  it  up. 

Mr.  Crouch:     What  is  the  next  number,  Mr.  Clerk? 

The  Clerk:     Exhibit  X. 

Mr.  Crouch :     Exhibit  X  reads  as  follows — 

Mr.  Landrum :  May  the  record  show,  if  your  Honor 
please,  it  is  in  by  stipulation  ? 

The  Court:  Yes;  it  may  so  show  if  he  is  going  to 
read  it  to  the  jury. 

Mr.  Crouch :  I  think  the  record  should  show  that 
when  he  stipulated  to  it. 

The  Court :     Don't  argue  in  court. 

Mr.  Crouch :  Leaving  off  the  immaterial  parts,  it  is  a 
[875]  letter  from  James  H.  Roper,  Division  Engineer  of 
the  Defense  Plant  Corporation,  addressed  to  Mr.  Gregory 
D.  Smith,  Administrative  Manager  of  the  Tavares  Con- 
struction Company. 

"Dear  Mr.  Smith: 

"Reference  is  made  to  your  letter  of  September 
28th,  with  which  was  enclosed  invoice  of  Mr.  O.  W. 
Cotton  in  the  amount  of  $500,  covering  appraisal 
services  in  connection  with  the  site  for  the  project, 
and  also  to  Mr.  Seabrook's  letter  of  October  17th, 
advising  that  additional  services  of  Mr.  Cotton  had 
been  furnished  at  an  additional  charge  of  $500,  mak- 
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ing  the  total  cost  of  the  appraisal  reports  $1,000. 
We  regret  that  it  was  necessary  to  hold  for  so  long 
a  time  the  original  invoice  of  Mr.  Cotton  but,  in 
view  of  the  fact  that  no  funds  were  available  for 
paying  it,  we  were  unable  to  approve  it.  As  you 
know,  the  condemnation  is  being  done  through  the 
Maritime  Commission,  which  will  pay  the  costs  and 
take  the  title  to  the  land.  An  appraisal  fee  would 
seem  to  be  a  proper  charge  against  the  acquisition  of 
the  site  but  we  believe  it  should  be  paid  by  the  Mari- 
time Commission.  Accordingly,  we  are  returning 
the  invoice  of  $500,  dated  September  14th,  for  your 
disposition." 

May  the  record  show,  Mr.  Landrum,  that  this  letter  is 
received  by  stipulation? 

Mr.  Landrum:  I  have  no  objection  to  it  except  what 
they  have  written  on  it  with  lead  pencil,  your  Honor.  [876] 

Mr.  Crouch:  I  will  rub  that  out.  I  didn't  notice  that 
it  was  there.     This  will  be  Exhibit  Y? 

The  Clerk :     Exhibit  Y ;  yes,  sir. 

Mr.  Crouch:  This  is  a  letter  to  Mr.  O.  W.  Cotton, 
written  by  the  Tavares  Construction  Company,  dated 
October  15,  1942. 

''Subject :     Appraisal  of  land  as  shown  on  key  map. 

"Dear  Sir :     We  are  in  receipt  of  your  bill  in  the 

amount  of  $500  to  cover  your  charge  for  the  appraisal 

report  which  was  submitted  to  us  on  September   14, 

1942,—" 

O.  That  was  at  the  date  you  submitted  your  appraisal, 
was  it?  A.     The  first  appraisal? 
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Q.     Yes. 

A.  The  first  appraisal  was  submitted  September  14, 
1942. 

Mr.  Crouch: 

" — and  have  transmitted  that  bill  to  the  Defense 
Plant  Corporation  for  payment.  With  reference  to 
your  letter  of  October  3,  1942,  wherein  you  make  a 
reduction  in  your  charge  for  making  an  additional 
detailed  appraisal  on  the  properties  outlined  in  your 
letter,  we  wish  to  advise  you  that  you  are  authorized 
to  proceed  with  the  additional  detailed  appraisal  and 
report  for  the  sum  of  $500,  it  being  understood  that 
the  costs  of  the  two  reports  are  not  to  exceed  $1,000. 
It  must  be  understood  that  this  appraisal  is  made 
in  connection  with  the  condemnation  proceedings 
and  embraces  [877]  the  area  as  shown  on  the  key 
map,  Sketch  25,  now  and  to  be  occupied  by  our  ship- 
yard, and  that  payment  for  this  work  will  be  made 
by  the  Defense  Plant  Corporation  or  the  U.  S.  Mari- 
time Commission.  And  I  am  of  the  opinion  that 
this  charge  will  be  liquidated  under  the  funds  made 
available  for  the  carrying  on  of  the  condemnation 
proceedings,  which  funds  will  be  authorized  by  one 
or  the  other  of  the  governmental  agencies  mentioned 
above.  It  is  to  be  understood  that  the  report  on  the 
appraisal  will  be  completed  within  15  days  from  date. 
I  trust  that  this  meets  with  your  approval." 

And  may  the  same  stipulation  be  made  with  regard  to 
this  letter? 

Mr.  Landrum:  There  is  no  objection  except  they  have 
some  pencil  writings  on  it. 
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Mr.    Crouch:     You   don't   care   for   that   circle   being 
erased,  do  you?     Is  this  Exhibit  Z? 

The  Clerk:     Yes;  Exhibit  Z. 

Mr.  Crouch:  It  is  a  letter  from  the  Tavares  Construc- 
tion Company  to  Mr.  James  Roper,  Division  Engineer  of 
the  Defense  Plant  Corporation,  dated  October  17,  1942. 
"Dear  Sir :  In  accordance  with  our  telephone  con- 
versation of  October  15th,  I  wish  to  advise  you  that 
the  U.  S.  Maritime  Commission  has  decided  to  con- 
demn all  property  on  which  facilities  are  being  con- 
structed by  us,  under  agreement  of  lease,  Plancor 
407,  National  City.  It  is  the  opinion  of  all  [878] 
concerned  that  the  rental  for  use  of  this  real  estate 
is  exorbitant  and,  in  order  to  arrive  at  a  fair  price 
for  either  rental  or  acquisition  in  fee  simple,  con- 
demnation proceedings  are  necessary  and  have  been 
so  approved  by  the  U.  S.  Maritime  Commission.  In 
order  for  a  decision  to  be  made  to  condemn  this 
real  estate,  it  was  necessary  to  employ  an  appraiser, 
of  recognized  ability,  to  make  a  preliminary  report. 
Mr.  O.  W.  Cotton,  of  San  Diego,  was  employed  to 
make  this  report  for  a  fee  of  $500,  and  his  bill  has 
been  transmitted  to  you  for  payment.  In  view  of  the 
fact  that  the  condemnation  proceedings  are  to  be 
instituted,  and  in  order  to  present  an  intelligent  case 
before  the  court,  a  detailed  appraisal  must  be  made, 
for  which  Mr.  O.  W.  Cotton  has  been  employed  for 
the  sum  of  an  additional  $500.  The  total  cost  for 
the  preliminary  and  the  detailed  report  is  $1,000. 
In  the  interest  of  expediting  the  acquisition  program 
and  economy  and  in  view  of  the  great  need  for  ships, 
we  have  authorized  an  appraiser  to  proceed  with  all 
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haste  to  the  end  that  the  property  involved  may  be 
condemned  at  the  earliest  possible  date.  We  respect- 
fully request  that  you  honor  Mr.  Cotton's  invoices." 

0.  I  was  considerably  interested  yesterday,  Mr.  Cot- 
ton, in  what  you  had  to  say  on  the  subject  of  monopoly, 
and  I  think  that  I  heard  you  say,  when  you  were  asked  by 
some  of  counsel,  if  it  were  not  a  fact  that  all  tidelands  in 
California  were  held  subject  to  a  trust,  under  which  cities 
or  the  [879]  State  are  prohibited  from  alienating  or  selling 
them,  and  I  think  that  you  said  that  that  was  true  with 
only  one  or  two  exceptions.     Did  I  hear  you  correctly? 

A.  I  understand  there  are  several  exceptions  to  that. 
I  am  not  personally  familiar  with  them. 

Q.  That  is  what  I  was  trying  to  find  out  about.  Those 
exceptions,  Mr.  Cotton,  were  instances  where  the  federal 
government  has  condemned  and  later  found  no  use  for 
the  property  and  sold  it?     Isn't  that  the  fact? 

A.     I  don't  know. 

Q.  But,  if  the  program  that  is  outlined  in  these  let- 
ters that  I  have  read  were  carried  out  and  the  govern- 
ment, pursuant  to  what  is  mentioned  in  these  letters,  as 
set  forth  in  Plancor  No.  407,  had  condemned  the  site 
acquired  by  the  Maritime  Commission  or  the  Defense 
Plant  Corporation,  and  then,  when  they  had  no  further 
use  for  the  building  of  ships,  were  to  sell  the  plant  and 
all  the  lands  to  the  Tavares  Construction  Company,  then 
the  Tavares  Construction  Company  would  be  under  one  of 
those  exceptions  that  you  told  about? 

Mr.  Landrum :     That  is  objected  to,  if  the  court  please. 
It  is  not  proper  cross  examination. 
The  Court:     Sustained. 
Mr.  Crouch :     That  is  all. 


vs.  United  States  of  America  1071 

(Testimony  of  O.  W.  Cotton) 

Redirect  Examination 

Q.  By  Mr.  Landrum :  Mr.  Cotton,  I  notice  that  coun- 
sel [880]  on  the  other  side  of  this  lawsuit,  including  the 
Tavares  Construction  Company,  including  the  City  of 
National  City,  and  including  the  San  Francisco  Bridge 
Company,  all  have  a  copy  of  your  original  appraisal  of 
September  14,  1942.     Did  you  notice  that? 

A.     Yes. 

Mr.  Monroe:     I  object  to  that  as  immaterial. 

The  Court:     Overruled. 

Q.  By  Mr.  Landrum:  Mr.  Cotton,  how  do  you  sup- 
pose they  got  it? 

Mr.  Monroe :     I  object  to  that  as  immaterial. 

The  Court :     Overruled. 

The  Witness :  I  delivered  several  copies  to  the  people 
that  employed  me. 

Q.  By  Mr.  Landrum :  Mr.  Cotton,  up  until  you  came 
into  this  court  room  to  testify  for  the  government  of  the 
United  States,  did  either  one  of  those  parties,  either  the 
San  Francisco  Bridge  Company,  the  Tavares  Construction 
Company,  the  City  of  National  City  or  Carl  Johnson,  ever 
state  to  you  they  were  dissatisfied  with  that  figure  and 
that  appraisal?  A.     No. 

Q.  Mr.  Cotton,  counsel  has  discussed  with  you  the 
question  of  costs  of  a  structure,  stating  to  you  in  the  ques- 
tion which  he  put  to  you  that  it  cost  $70,000  to  dredge 
this  [881]  land  and  a  certain  amount  of  money  to  build 
that  pier.  In  the  appraisal  of  land,  in  reaching  a  conclu- 
sion with  respect  to  the  fair  market  value  of  it,  what 
relationship,  if  any,  does  the  cost  of  a  structure  have  to 
its  market  value  some  years  later?  A.     Very  little. 

Q.     Why? 

A.  In  this  instance,  the  City  of  National  City  de- 
manded in  its  letters  that  the  San  Francisco  Bridge  Com- 
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pany  dredge  to  9  feet  depth  in  the  channel.  I  made  an 
endeavor  to  find  out  from  the  Bay  Bridge  Company  what 
their  cost  of  that  dredging  was.  In  reply  to  my  telegram, 
they  would  not  answer  that  question.  They  did  state 
that  they  dredged  to  13  feet  but  from  the  fact  that  the 
requirement  was  only  9  feet,  it  was  not  possible  for  me, 
in  the  absence  of  any  knowledge  of  costs,  to  give  them 
any  credit  for  any  more  than  the  9  feet  that  was  con- 
tracted for  in  the  lease. 

Q.  Mr.  Cotton,  just  to  put  it  to  you  so  I  think  we 
will  all  understand  it,  if  they  spent  $2,000,000  to  build  a 
sanitarium  for  mental  patients  down  here  where  all  of 
these  airplanes  fly  around,  do  you  think  it  would  be  worth 
$2,000,000  for  purposes  down  there? 

A.     Apparently  not. 

Mr.  Landrum:     That  is  all. 

Mr.  Monroe:     May  I  inquire,  your  Honor?  [882] 

The  Court:     Yes,  sir. 

Recross  Examination 
By  Mr.  Monroe : 

Q.  Mr.  Cotton,  did  you  give  a  copy  of  that  appraise- 
ment of  yours  to  Mr.  Johnson,  ever?  A.     No. 

Q.  Did  you  give  one  to  the  San  Francisco  Bridge 
Company?  A.     Certainly  not. 

Q.     Did  you  give  one  to  National  City? 

A.     Certainly  not. 

O.  You  don't  expect,  then,  that  they  could  have  com- 
])lained  of  what  was  in  something  they  didn't  see,  do  you? 

A.     I  am  not  supposing. 

Mr.  Monroe:     That  is  all. 

Mr.  Landrum :  That  is  all,  Mr.  Cotton.  Thank  you, 
sir. 

Now,  Mr.  Schmutz,  come  on  up. 
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called  as  a  witness  by  and  on  behalf  of  the  plaintiff,  hav- 
ing been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

The  Clerk:     State  your  name,  please. 

The  Witness :     George  L.  Schmutz. 

Direct  Examination 
By  Mr.  Landrum: 

Q.     Where  do  you  live,  Mr.  Schmutz?   [883] 

A.     North  Hollywood,   California. 

Q.     How  long  have  you  lived  there? 

A.     25  years. 

Q.     How  old  a  man  are  you? 

A.     54  in  August. 

Q.     What  is  your  business  or  profession? 

A.     I  am  a  licensed  real  estate  broker  and  an  appraiser. 

Q.  Will  you  sketch  briefly  for  this  court  and  jury 
your  experience  in  connection  with  your  real  estate  brok- 
erage business  and  also  with  relation  to  your  appraisals 
and  giving  particular  reference,  Mr.  Schmutz,  to  lands 
and  properties  similar  in  character  to  those  with  which 
we  are  here  concerned? 

A.  Generally  speaking,  since  coming  to  California  25 
years  ago,  I  have  made  numerous  appraisals  for  various 
employers,  some  of  whom  are  or  were  the  United  States 
of  America,  the  Navy  Department,  the  War  Department, 
the  Justice  Department,  Reconstruction  Finance  Corpora- 
tion Mortgage  Company,  the  Defense  Plant  Corporation, 
the  Federal  Works  Agency,  the  Federal  Home  Loan  Bank, 
and  also  for  the  State  of  California,  the  Department  of 
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Finance,  the  Department  of  Public  Works,  the  Building 
and  Loan  Commissioner,  and  also  I  have  made  appraisals 
for  the  Territory  of  Hawaii,  for  the  Attorney-General, 
for  the  County  of  Los  Angeles,  for  the  City  of  Los  An- 
geles, the  cities  of  Berevly  Hills,  Southgate,  Long  Beach, 
Lynwood,  Glendale,  Burbank  and  others.  I  have  also 
made  appraisals  for  [884]  many  private  employers,  some 
of  which  are  the  Standard  Oil  Company  of  California, 
the  Union  Oil  Company,  the  General  Petroleum  Corpora- 
tion, the  Petroleum  Securities  Corporation,  the  Title  In- 
surance and  Trust  Company,  the  Santa  Fe  Railway  Com- 
pany, the  Union  Pacific  Railroad,  Lockheed  Aircraft  Cor- 
poration, Forest  Lawn  Memorial  Park  Association,  the 
Los  Angeles  Turf  Club,  the  Los  Angeles  Investment 
Company,  the  California  Bank,  the  Capitol  Company,  the 
Honolulu  Plantation  Company  at  Pearl  Harbor,  and  the 
Detroit  Aircraft  Corporation,  of  Michigan.  I  am  a 
member  of  the  Los  Angeles  Realty  Board  and  was  chair- 
man of  its  appraisal  committee  in  the  year  1937.  I  am 
also  a  member  of  the  San  Diego  Realty  Board  and  have 
been  for  several  years.  I  am  a  member  of  the  California 
Real  Estate  Association  and  was  chairman  of  its  appraisal 
division  in  1934.  I  am  a  member  of  the  National  Asso- 
ciation of  Real  Estate  Boards  and  a  member  of  the  Amer- 
ican Institute  of  Real  Estate  Appraisers,  the  national 
organization.  I  was  chairman  of  its  education  and  re- 
search committee  in  1938.  I  was  its  national  president  in 
1940. 

Q.  Now,  Mr.  Schmutz,  we  are  particularly  interested 
here  in  your  work  here  in  San  Diego.  I  understand  you 
to  say  that  you  are  a  member  of  the  San  Diego  Real 
Estate  Board?  A.     I  am. 
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Q.  Now,  give  us  some  of  the  particular  studies  and 
appraisals  that  you  have  made  in  San  Diego  and  in  that 
parti- [885]   cular  vicinity. 

A.  Well,  perhaps  this  may  be  in  and  out  of  San 
Diego.     If  I  may,  first,  I  will  tell  you  about  outside. 

Q.     Yes;  go  ahead. 

A.  I  have  made  an  investigation  of  the  Los  Angeles 
Shipbuilding  and  Drydock  Corporation  property  in  Los 
Angeles  Harbor,  also  the  Naval  Fueling  Wharves  1  and 
2  in  Los  Angeles  Harbor,  also  the  Outer  Harbor  Dock 
&  Wharf  Company  property  in  Los  Angeles  Harbor,  also 
the  Kerckhoff-Cuzner  Lumber  Company  property  in  Los 
Angeles  Harbor.   [886] 

Q.  Wait  a  minute.  Did  you  find  that  there  was  some 
water-front  property  privately  owned  in  Los  Angeles 
Harbor  that  you  appraised? 

A.  Yes,  sir,  the  Kerchkoff-Cuzner  Lumber  Company 
property,  which  I  appraised  for  the  Standard  Oil  Com- 
pany, who  were  considering  its  purchase. 

I  also  appraised  the  Victory  Pier  in  Long  Beach  Har- 
bor, which  was  built  by  the  Army  for  loading  ammuni- 
tion destined  for  Pacific  Theatre  of  War,  to  set  the  price 
for  sale  by  the  Army  to  the  City  of  Long  Beach. 

I  have  also  appraised  various  privately-owned  tidelands. 

Q.     What  are  they,  now? 

A.  On  San  Francisco  Bay  in  and  near  the  City  of 
Richmond. 

Q.     Go  ahead  and  tell  us  what  they  are. 

A.  Along  San  Francisco  Bay,  on  the  east  side  of  the 
Bay,  near  the  shipyards  at  Richmond  there  were  a  number 
of  parcels  of  privately-owned  tidelands.  I  have  particu- 
lar reference  to  some  which   I  appraised  there   for   the 
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Navy  in  connection  with  the  acquisition  of  a  naval  fuel- 
ing depot  at  Winehaven. 

I  have  particular  reference  to  one  parcel  of  land  which 
has  been  available  for  sale,  available  for  purchase,  for 
the  past  15  years,  a  100-acre  parcel  of  tidelands,  which 
is  situated  between  the  Santa  Fe  Railroad  Company's  long 
pier  at  Richmond  and  the  pier,  the  loading  pier,  of  the 
Standard  [887]  Oil  Company  at  Richmond.  Neither  one 
of  those  companies  were  interested  enough  to  pay  the 
taxes  or  to  buy  this  property.  Along  in  that  area  are  a 
number  of  other  parcels  of  tidelands.  Some  of  it  is  sub- 
merged to  a  depth  of  two,  three  or  five  feet,  and  some  of 
it  has  a  rather  considerable  depth  right  at  the  shoreline. 
That  is  particularly  true  of  a  number  of  properties  which 
were  sold  about  1942  at  Point  San  Pablo  on  San  Fran- 
cisco Bay,  and  a  number  of  industries  moved  in,  fish  re- 
duction works,  yacht  harbors,  and  others.  I  made  ap- 
praisals of  those  properties  and  know  the  prices  at  which 
they  sold,  and  at  which  other  properties,  similar  proper- 
ties and  other  tidelands  could  be  purchased. 
Q.     All  right.     Go  right  ahead. 

A.  I  also  made  appraisals  of  Winehaven  industrial 
uplands  and  tidelands  on  San  Francisco  Bay  adjoining  the 
Standard  Oil  Company's  refinery  at  Richmond,  for  fuel- 
ing naval  vessels. 

A  also  made  an  appraisal  of  the  land  occupied  by  the 
Todd-Seattle  shipyard  in  Seattle  Harbor. 

I  also  made  studies  of  the  prices  paid  for  lands  for  two 
shipyards  in  Portland,  Oregon;  one  the  Swan  Island  ship- 
yard; the  other,  the  Vancouver  shipyard. 

I  also  made  an  appraisal  of  the  land  occupied  by  the 
Brown  shipyard  in  Houston,  Texas. 
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I  made  an  appraisal  of  water-front  property  along  the 
[888]  Hudson  River  in  Hoboken,  New  York,  directly 
across  the  river  from  New  York  City. 

As  regards  this  particular  area  I  have  made  appraisals. 
Some  of  the  appraisals  which  I  have  made  in  San  Diego 
are  as  follows : 

One,  the  Thirty-Second  Street  store-yard  of  the  San 
Diego  Gas  and  Electric  Company,  which  is  right  close  by 
National  City,  in  the  Navy  destroyer  base,  which  is  now 
known  as  the  repair  base. 

Another  property  in  that  same  general  vicinity  at  the 
destroyer  base,  which  was  then  owned  by  the  San  Diego 
Brewing  Company. 

At  the  destroyer  base  I  made  an  appraisal  of  lands  just 
below  the  subject  properties,  which  were  purchased  by 
the  Rohr  Aircraft  Corporation  in  San  Diego  Bay. 

Now,  these  last  three-mentioned  appraisals  that  I  made 
were  made  in  the  spring  of  1942.  The  Thirty-Second 
Street  yard  at  the  San  Diego  destroyer  base  was  property 
being  condemned  by  the  government  for  the  destroyer 
base,  and  I  made  the  appraisal  for  the  property-owner,  the 
San  Diego  Gas  and  Electric  Corporation.  The  property 
across  the  street  was  owned  by  the  San  Diego  Brewing 
Company,  and  that  was  condemned  by  the  government  for 
the  expansion  of  the  destroyer  base.  I  made  that  ap- 
praisal for  the  property-owner,  the  Brewing  Corporation, 
when  the  Navy  took  it.  [889] 

I  also  made  an  appraisal  of  several  parcels  along  Paci- 
fice  Highway  at  the  Marine  Base,  which  were  taken  for 
the  Consolidated  Parts  plant,  the  parts  plant  of  the  Con- 
solidated Aircraft  Corporation.  I  also  made  an  appraisal 
of  property  at  Mission  Bay,  which  was  taken  for  a  hous- 
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ing  project.  I  also  made  an  appraisal  of  the  Spear  Har- 
bor property  at  Barnett  and  Midway,  which  was  taken 
for  a  housing  project.  I  also  made  the  original  appraisal 
in  1939,  I  believe,  for  the  lands  taken  for  the  Linda  Vista 
housing  project  on  Camp  Kearney  Mesa.  I  also  made  an 
appraisal  of  the  land  taken  for  Camp  Elliott,  the  United 
States  Marine  Corps  base  on  Camp  Kearney  Mesa,  and 
appeared  in  this  court  as  a  witness  for  the  property- 
owners.  I  also  made  an  appraisal  of  the  land  taken,  that 
is,  the  old  Camp  Kearney,  for  the  expansion  of  Camp 
Elliott  out  at  the  original  World  War  I  Camp  Kearney. 
I  made  an  appraisal  of  the  land  near  El  Cajon,  which 
was  taken  for  the  parachute  school  which  was  later  estab- 
lished there.  I  made  an  appraisal  of  the  privately-owned 
lands  of  the  Lyon  Van  &  Storage  Company  and  the  ware- 
house in  the  south  industrial  district  on  K  Street  from 
Fifth  to  Sixth  Street;  also  made  an  appraisal  of  the  Chi- 
nese Gardens  Cafe  at  Rosecrans,  which  was  taken  for  the 
parts  plant  of  the  Consolidated  Aircraft  Corporation. 

Q.  Now,  Mr.  Schmutz,  I  think  that  will  give  us  suffi- 
cient information.  There  has  been  some  discussion  in  this 
[890]  case,  sir,  with  relation  to  plottage  value,  or  with 
relation  to  the  fact  that  there  is  a  large  body  of  land  here, 
consisting  of  some  96  to  100  acres.  Now,  in  connection 
with  your  work  throughout  the  State  of  Cahfornia,  have 
you  found  any  industrial  plants  in  Los  Angeles,  or  any 
place  else  that  you  know  of,  that  has  that  large  an 
acreage?     Discuss  that  with  us  a  moment. 

A.  As  regards  size,  in  the  Los  Angeles  area,  for  illus- 
tration, with  possibly  one  or  two  exceptions,  of  which  I 
am  aware,  the  maximum  size  of  land  used  by  any  industry 
is  by  the  tire  manufacturing  industry.     That  would  be 
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Goodyear,  Goodrich,  Firestone,  and  the  U.  S.  Tire  Com- 
pany. Those  plants  range,  or  the  land  area  is  from  30 
to  34  acres.  Now,  as  a  war  measure  there  may  have  been 
built  some  synthetic  rubber  plants  or  styrene  plants  which 
may  provide  slightly  more  than  that,  but  I  think  it  is 
reasonable  to  say  that  in  the  Los  Angeles  industrial  area 
perhaps  99  per  cent  of  all  of  the  land  industrially  used 
would  comprise,  we  will  say,  two  acres  or  less.  Unques- 
tionably it  would  not  be  as  much  as  five  acres  for  99  per 
cent  of  all  the  industrial  land  in  the  Los  Angeles  industrial 
area. 

Q.  Now,  Mr.  Schmutz,  in  connection  with  your  work 
as  an  appraiser  throughout  the  country,  and  in  arriving 
at  your  conclusions  with  relation  to  values  of  property, 
what  is  it  that,  in  your  opinion,  has  the  greatest  control 
over   [891]  the  price  to  be  paid? 

A.     Supply  and  demand. 

Q.     Will  you  discuss  that  with  us  just  a  moment? 

A.  Well,  supply  and  demand  are  utility  and  scarcity. 
A  thing  must  possess  utility  before  it  can  have  value,  and 
at  the  same  time  it  must  be  scarce  relative  to  the  supply  of 
it. 

Now,  for  illustration,  air  has  the  greatest  possible 
utility,  but  commands  no  price  because  there  is  more  than 
plenty  of  it.  But,  on  the  other  hand,  mosquitoes  are 
scarce  in  the  wintertime,  but  nobody  will  pay  anything  for 
them  because  they  lack  the  element  of  utility.  So  it  is 
whenever  a  market  is  surfeited  with  any  particular  type  of 
property,  and  it  may  be  oranges,  or  apples,  or  anything 
else,  that  the  price  is  low,  but  whenever  the  supply  is 
limited  relative  to  the  demand  for  it,  the  price  rises ;  and 
as  the  demand  increases  without  the  supply  increasing, 
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then  the  price  gets  greater.     So  it  is  the  utility  and  the 
scarcity  relative  to  the  supply  and  the  demand. 

Q.  Now,  going  on,  did  you  make  a  particular  study 
and  investigation  in  order  that  you  might  come  into  this 
court  room  to  give  us  your  opinion  of  the  fair  market 
value  of  the  land  and  interests  thereon  with  which  we 
are  here  concerned?  A.     Yes,  sir. 

Q.  Will  you  tell  us  for  whom  you  made  that  study? 
[892]  Who  hired  you? 

A.  I  was  employed  by  the  Lands  Division  of  the  De- 
partment of  Justice. 

Q.     And  you  are  employed  by  it  today,  are  you  not? 

A.     I  am. 

Q.     Now,  when  did  you  start  in  on  it? 

A.  It  was  in  February  of  1945  when  I  made  my  ap- 
praisal. However,  a  great  deal  of  the  factual  data,  in 
fact,  I  think  most  of  the  factual  data  which  I  had  was 
gathered  by  me  in  the  summer  of  1942  in  connection  with 
other  appraisals  I  was  making  in  the  vicinity  for  the  San 
Diego  Gas  and  Electric  Company,  for  the  San  Diego 
Brewing  Company,  and  in  connection  with  the  Rohr  Air- 
craft appraisal. 

Q.  Well,  were  you  generally  familiar  with  this  par- 
ticular land  prior  to  that,  in  a  general  way? 

A.  Yes.  In  my  first — in  my  assignment,  I  believe, 
for  the  San  Diego  Gas  and  Electric  Company  I  heard 
that  just  shortly  prior  to  that  the  City  of  National  City 
had  made  a  lease  to  the  Tavares  Construction  Company 
and,  accordingly,  I  interviewed  Mr.  Ireland,  who  was  the 
City  Engineer  of  National  City  at  that  time,  and  Mr. 
Dale  Smith,  who  was  City  Clerk.     In  fact,  I  saw  those 
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gentlemen  on  June  4,  1942,  to  get  information  relative  to 
the  first  of  these  leases. 

Q.  Now,  will  you  go  ahead  and  tell  us  what  you  did 
in  making  your  investigation?   [893] 

A.  In  addition  to  talking  to  these  gentlemen  for  the 
purpose  of  finding  out  the  terms  and  conditions  of  that 
first  Tavares  lease,  parcel  1,  I  also  discussed  the  matter  of 
tideland  leases  with  the  Harbor  Department  of  the  City 
of  San  Diego,  got  a  copy  of  the  map,  and  all  of  the  tide- 
land  lease  data,  and  I  have  a  complete  record,  I  believe. 
And  from  the  court  house  records  and  the  title  company  I 
acquired  data  relative  to  some  twenty-five  sales  of  up- 
lands in  the  general  vicinity,  and  verified  the  sales  price 
and  the  conditions  from  either  the  seller  or  the  buyer  or 
the  broker  who  negotiated  the  transaction. 

I  made  an  inspection  of  the  subject  lands  in  company 
with  Mr.  N.  J.  Allenger,  who  at  that  time  was  resident 
plant  engineer  for  the  United  States  Maritime  Commis- 
sion, and  from  Mr.  Allenger  I  received  a  set  of  some 
fourteen  plans  and  sketches  of  the  land  and  the  improve- 
ments thereon,  as  they  had  been. 

I  made  an  analysis  of  the  sales  which  had  taken  place 
for  the  purpose  of  ascertaining  the  then  current  price  of 
the  uplands.  And  when  I  speak  of  uplands,  I  mean  those 
lands  landward  of  the  main  high  tideline  which  can  be 
bought  and  sold. 

I  also  made  a  study  to  ascertain  the  relationship  between 
the  value  of  the  so-called  uplands  and  the  value  of  tide- 
lands,  that  is,  the  relationship  one  to  the  other,  and  [894] 
I  made  a  study  of  the  trend  of  the  value  of  industrial 
lands  in  the  San  Diego  area,  metropolitan  area,  which,  of 
course,  would  include  National  City,  during  the  war  era. 
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I  made  a  classification  of  the  lands  involved  in  this 
action  into  three  groups  for  the  purpose  of  my  evalua- 
tion; those  which  I  call  class  1  lands,  and  give  a  certain 
rate  per  acre,  and  those  are  all  of  the  lands  which  are  500 
feet  or  more  distant  from  the  United  .States  bulkhead  line, 
and  the  second  group,  class  2,  lands  which  are  all  lands 
within  500  feet  of  the  U.  S.  bulkhead  line,  and  also,  the 
third  would  be  the  class  3  lands,  which  are  lands  under 
water,  submerged  lands. 

I  calculated  the  area  of  the  land  in  each  of  these  classes. 
I  determined  from  sales  the  indicated  value  of  these  lands, 
based  upon  the  prices  at  which  other  properties  were  sell- 
ing, for  the  purpose  of  computing  the  total  value  of  the 
96  odd  acres  involved  in  this  particular  action. 

Q.     Now,  Mr.  Schmutz, — 

A.     That  is  what  I  did. 

Q.  Yes.  Then  I  am  going  to  ask  you  just  to  tell  us, 
briefly,  what  I  term  in  the  parlance  of  the  street  the  work- 
ings of  your  mind.  Did  you  have  to  kind  of  think  of  how 
long  the  war  was  going  to  last? 

A.  Yes,  I  made  a  prediction  as  to  the  end  of  the  war. 
As  a  matter  of  fact,  I  had  to  make  a  prediction  as  to  how 
[895]  long  that  war  would  last  in  February  of  1942. 
That  was  nearly  a  year  before  I  was  engaged  in  this  ac- 
tion, and  that  was  in  connection  with  the  valuation  of  the 
Santa  Anita  Racetrack,  which  was  taken  as  a  center  for 
the  evacuation  of  enemy  aHens.  The  Japs  were  placed  in 
a  concentration  camp  there  temporarily  while  they  were 
being  sent  away,  and  in  that  connection  it  was  necessary 
to  make  an  estimate  as  to  how  long  the  war  would  last, 
for  the  purpose  of  making  a  judgment  as  to  how  long  that 
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racetrack  would  not  operate.  I  made  my  estimate  and  I 
missed  it  by  four  and  one-half  months,  I  believe. 

In  that  connection,  I  did  the  same  here.  Of  course, 
I  had  no  reason  to  change  my  opinion  that  the  war  would 
be  over,  that  is,  that  V-J  Day  would  be  January,  1946 
instead  of  August,  1945,  and  that  the  great  demand  for 
these  praticular  lands  of  National  City  as  a  war  measure 
would  probably  cease  at  that  time,  after  we  reverted  from 
a  war  economy  to  a  peacetime  economy. 

Q.  Now,  Mr.  Schmutz,  let's  get  along  now  to  your 
sales  investigation.  By  the  way,  while  we  are  on  that, 
what  methods  do  you  appraisers  use  to  approach  this 
question  of  the  value  of  land? 

A.  There  are  three  conventional  approaches  to  the 
values  estimate,  and  that  which  you  use,  whether  you  use 
one  or  all  of  them,  would  depend  upon  the  data  available, 
and  that  [896]  to  which  you  would  give  the  greatest 
weight  would  depend  upon  the  nature  of  the  property,  and 
we  might  say,  the  reasonableness  of  the  data  possessed. 

Of  course,  those  three  methods, — one  is  the  cost  method ; 
second  is  the  comparative  method,  or  method  in  which 
value  is  based  upon  the  sales  of  similar  properties;  and 
the  third  is  the  income  capitalization  method,  which  is 
purely  a  discounting  process. 

Now,  in  this  particular  connection  here,  it  seemed  to 
me,  that  is,  it  was  my  opinion  that  the  most  persuasive 
evidence  of  the  value  of  this  property  was  the  sales  meth- 
od, that  is,  the  price  at  which  other  lands  had  sold  or  at 
which  other  lands  could  be  purchased.  However,  I  did 
make  an  estimate  of  the  value  that  was  indicated  by  cost, 
that  is,  if  this  land  was  purchased  before  the  government 
filled  it  up,  and  then  the  money  was  spent  to  go  ahead 
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and  to  fill  the  land  to  the  level  at  which  it  was  at  the  time 
I  appraised  it. 

Q.  All  right,  Mr.  Schmutz.  Now,  which  one  of  those 
methods  of  approach  did  you  consider  to  be  the  best  for 
your  purposes,  so  that  you  could  arrive  at  a  better  opin- 
ion in  this  particular  instance? 

A.  The  best  indicator  of  value,  in  my  opinion,  and 
the  one  least  subject  to  wild  error  would  be  the  compara- 
tive method  or  the  method  in  which  I  formed  an  opinion 
of  the  value  of  the  property  based  upon  the  sales  at  which 
other  [897]  properties  had  been  sold,  or  at  which  other 
properties  could  be  purchased. 

Q.     All  right.     Did  you  find  some  sales? 

A.     I  did. 

Q.  Would  you  tell  us,  just  briefly,  about  how  many 
and  where  they  were  located,  without  taking  too  much 
time,  please? 

A.  Oh,  as  regards  sales,  I  had  fifteen  parcels  in  San 
Diego  in  the  San  Diego  city  industrial  district,  four  in 
the  National  City  industrial  district,  and  six  in  Chula  Vis- 
ta, but  of  that  group  of  sales  there  were  three  in  parti- 
cular which  were  nearby  that  were  the  best  indicators  that 
I  had. 

Q.  Now,  will  you  give  us  those  three  particular  sales, 
giving  us  the  name  of  the  seller,  the  name  of  the  buyer, 
the  date  of  the  sale,  and  just  a  short  description  of  the 
property,  so  we  can  check  it,  if  we  want  to? 

A.  One  is  the  sale  I  refer  to  as  my  Arbitrary  Map 
No.  27.  It  is  southeasterly  of  32nd  Street  in  the  Sewage 
Disposal  Plant  area.  The  legal  description  is  Block  68, 
except  Lot  33  and  except  a  small  triangular  parcel  at  the 
southwest  corner.     The  land  comprises  an  area  of  3.764 
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acres.  The  transaction:  the  land  was  sold  on  October 
29,  1940.  There  were  several  sellers  in  there.  The  pur- 
chaser of  all  of  these  was  the  City  of  San  Diego.  The 
price  was  $5,235  or  $1,390  per  acre. 

Mr.  Monroe:  Now,  your  Honor  please,  I  move  to 
strike   [898]   that  evidence  as  improper. 

The  Court:     I  think  so,  the  valuation. 

Mr.  Landrum:     Yes. 

The  Court:  You  should  not  read  that.  I  think  you 
should  answer  the  question. 

Q.  By  Mr.  Landrum:  Yes,  Mr.  Schmutz,  leaving 
out  the  price  at  which  it  was  sold,  please,  sir. 

A.  The  source  of  my  information  was  Mr.  E.  H. 
Brooks,  the  right-of-way  agent  for  the  City  of  San 
Diego. 

The  second  sale — 

Mr.  Monroe:  Now,  just  a  moment,  please.  We  will 
object  to  any  further  testimony  as  to  price  on  any  other 
sales  as  immaterial  and  improper  evidence. 

Mr.  Landrum:  Oh,  I  am  sure  he  will  not  give  it 
again. 

The  Court :  You  had  better  interrogate  him.  He  may 
give  it  if  he  is  just  reading  it  there. 

Q.  By  Mr.  Landrum :  Mr.  Schmutz,  the  question 
which  I  asked  you  is  this:  Will  you  give  us  these  three 
particular  sales,  and  give  us  the  name  of  the  seller,  the 
name  of  the  buyer,  the  date  of  the  sale  and  the  legal 
description,  leaving  out  the  price  at  which  you  know  it 
was  sold. 

A.  My  Arbitrary  Map  No.  1  in  National  City  is  the 
block  bounded  by  Third,  Fourth,   Wilson  and  Harding. 
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The  legal  description  is  Block  123  in  the  City  of  Na- 
tional City.  The  land  is  250  feet  by  250  and  involves 
1.435  acres.  There  [899]  were  no  improvements.  It 
was  sold  on  May  5,  1941.  The  seller  was  H.  H.  Myers. 
The  buyer  was  Fred  Stall.  The  source  of  my  information 
was  the  Escrow  Department  of  the  Bank  of  America  in 
San  Diego. 

My  Arbitrary  Map,  National  City  No.  3  is  next.  The 
location  is  near  the  southwest  corner  of  the  city  between 
24th  and  25th  Streets,  Cleveland  to  Harrison  Avenues. 
The  legal  description  is  Block  281,  National  City,  except 
the  railroad  rights-of-way.  The  land  has  an  area  of 
50,275  square  feet,  being  1.154  acres.  There  were  no 
improvements.  The  land  was  sold  on  April  1,  1942.  The 
seller  was  the  San  Diego  and  Arizona  Eastern  Railway 
Company.     The  buyer  was  Plywood  Structures,  Inc. 

Q.  Now,  Mr.  Schmutz,  for  what  purposes  did  you 
make  this  appraisal? 

The  Court:     Which  one  are  you  referring  to? 

Mr.  Landrum:  The  appraisal  that  he  said  he  made  as 
a  result  of  his  investigation.  I  asked  him:  For  what 
purpose  did  you  make  your  investigation  to  come  in  here 
and  testify. 

The  Witness:  The  purpose  of  my  investigation  and 
subsequent  appraisal  was  to  inform  the  government  as  to 
my  opinion  of  the  fair  market  value  or  the  just  indemnity 
to  which  these  parties  were  entitled. 

Q.  By  Mr.  Landrum:  All  right.  What  is  your  un- 
derstanding of  the  definition  of  fair  market  value?  [900] 

A.  Fair  market  value  is  the  highest  possible  estimate, 
in  terms  of  money,  which  a  property  will  being  if  exposed 
for  sale  on  the  open  market,  allowing  a  reasonable  time 
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to  find  a  purchaser,  who  buys  with  knowledge  of  all  the 
uses  to  which  it  is  adapted  and  for  which  it  is  capable  of 
being  used. 

Q.  Now,  Mr.  Schmutz,  in  the  considerations  which 
you  used  here,  did  you  take  into  consideration  that  this 
particular  land  with  which  we  are  here  concerned  is  tide- 
land,  or  some  of  it,  and  that  a  fee  simple  title  was  going 
to  pass  to  that  assumed  purchaser,  in  your  definition  of 
fair  market  value?  A.     I  did. 

Q.  From  your  experience  in  connection  with  the  buy- 
ing, handling,  selling  and  appraisal  of  real  estate,  and 
your  own  personal  inspection  of  the  lands  with  which  we 
are  here  concerned,  known  as  the  Johnson  lands,  do  you 
have  an  opinion  of  the  fair  market  value  of  that  land  on 
November  10,  1942,  giving  to  it  all  the  uses  for  which, 
in  your  opinion,  it  was  suitable  or  available  on  November 
10,  1942?  A.     I  have. 

Q.     And  what  is  your  opinion  of  that  value,  please,  sir  ? 

A.     $3,448. 

Q.     $3,448.     That  is  the  Johnsons.     All  right. 

Mr.  Schmutz,  from  your  experience  in  connection  with 
the  buying,  selling,  and  appraisal  of  real  estate,  and  [901] 
your  own  personal  inspection  and  study,  of  which  you 
have  told  us,  do  you  have  an  opinion  with  relation  to  the 
fair  market  value  of  the  lands  known  as  the  National  City 
lands  as  of  November  10,  1942,  leaving  out,  however,  any 
increase  or  increment  in  that  value  due  to  the  expenditure 
of  money  upon  it  by  the  government  of  the  United  States 
prior  to  November  10,  1942, — the  entire  City  of  National 
City,  including  the  San  Francisco  Bridge  Company? 

A.     Yes,  sir,  I  have. 

Mr.  Landrum:     All  right. 


1088     Tavares  Construction  Company,  Inc.,  et  al., 

(Testimony  of  George  L.  Schmutz) 

Mr.  Sloane:  Your  Honor  please,  there  is  one  element 
which  is  involved  in  this  question,  which  he  has  included 
in  a  number  of  other  questions,  and  I  am  sure  counsel 
will  be  glad  to  define  and  tell  us  what  he  refers  to  in  the 
allegation  as  to  the  improvements  made  by  the  govern- 
ment, and  I  think  the  court  and  counsel  might  well  in- 
struct or  inform  the  witness  that  we  are  referring  to  im- 
provements as  a  part  of  the  project,  and  not  as  to  a  pre- 
vious project,  such  as  the  dredging  of  the  channel. 

Mr.  Landrum:  We  understand  that,  your  Honor,  and 
it  is  so  intended. 

The  Court:  I  think  it  should  be  made  clear,  because 
there  was  testimony  by  one  of  the  witnesses  on  behalf  of 
the  San  Francisco  Bridge  Company,  one  of  the  members 
of  the  Bridge  Company,  the  corporation,  as  to  dredging 
that  had  been  [902]  done  there  before  this  project  was 
contemplated,  so  far  as  the  record  shows. 

Q.  By  Mr.  Landrum:  As  a  part  of  this  particular 
project  itself,  Mr.  Schmutz,  leaving  out  anything  that  had 
been  done  prior  by  some  other  work  by  the  government, 
and  also  giving  the  San  Francisco  Bridge  Company  credit 
for  whatever  it  did  itself,  have  you  got  an  opinion  on 
that?  A.     I  have. 

Q.     Tell  us  what  it  is. 

Mr.  Monroe :  We  will  object  to  that  as  no  proper  basis 
because  they  now  state  that  he  has  to  leave  out  of  con- 
sideration anything  that  was  done  before  this  project  was 
commenced,  and  we  submit  that  is  no  proper  basis. 

Mr.  Landrum :     No,  I  did  not. 

The  Court:     We  will  have  the  question  read  to  see  if 
that  is  the  correct  interpretation  to  be  placed  upon  it. 
(The  record  was  read.) 
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The  Court :  I  think  that  is  sufficient.  I  think  you  had 
better  reframe  the  question  and  make  it  one  interrogation. 

Mr.  Landrum:     All  right,  sir. 

Q.  By  Mr.  Landrum:  Mr.  Schmutz,  from  your  ex- 
perience in  the  buying,  selling  and  appraisal  of  real  estate 
and  your  own  personal  inspection  of  this  subject  property, 
do  you  have  an  opinion  with  relation  to  the  reasonable  and 
fair  market  value  thereof  as  of  November  10,  1942,  giv- 
ing to  it  all  uses  [903]  for  which,  in  your  opinion,  it  was 
suitable  or  available  as  of  that  date,  but  leaving  out  there- 
from any  increase  or  enhancement  thereof  by  virtue  of 
moneys  spent  by  the  government  of  the  United  States  in 
the  construction  of  this  very  project? 

A.     Yes,  I  have. 

Q.     What  is  that  opinion? 

A.  In  my  opinion,  the  fair  market  value  of  the  prop- 
erty on  that  day,  excluding  the  improvements  such  as 
were  placed  upon  the  land  and  the  improvements  in  the 
land  such  as  the  finished  grading  and  the  establishment 
of  sewer  lines  and  water  lines  and  other  physical  im- 
provements was  $240,258,  including  the  interest  of  the 
San  Francisco  Bridge  Company. 

Q.  All  right.  Now,  in  your  figure  of  $240,258,  what 
do  you  include  for  what,  in  your  opinion,  was  the  just 
compensation  for  the  taking  of  the  leasehold  interest  of  the 
San  Francisco  Bridge  Company  on  November  10,  1942? 

A.     $28,919. 

Mr.  Landrum:  $28,919.  You  may  cross-examine, 
gentlemen. 

Mr.  Muir:  I  will  refer  the  examination  for  the  John- 
sons, if  the  court  please. 
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Cross  Examination 

By  Mr.  Monroe: 

Q.  Mr.  Schmutz,  you  stated  you  were  a  member  of  the 
San  Diego  Realty  Board?  [904]  A.     I  did. 

Q.     Have  you  ever  resided  in  San  Diego  County? 

A.     I  have  not. 

Q.  Have  you  ever,  as  a  real  estate  broker,  sold  land 
in  San  Diego  County?  A.     I  have  not. 

Mr.  Monroe:     I  have  no  further  questions. 

Mr.  Crouch:     We  have  no  further  questions. 

Mr.  Sloane:     I  have  no  further  questions. 

Mr.  Muir:     No  further  questions. 

Mr.  Landrum :  That  is  all,  Mr.  Schmutz.  Thank  you, 
sir. 

(Witness  excused.) 

Mr.  Landrum:  You  Honor  please,  I  do  not  know,  but 
does  your  Honor  intend  to  take  a  morning  recess? 

The  Court:  Yes.  It  is  about  time.  We  will  recess  for 
a  few  minutes,  ladies  and  gentlemen.  Remember  the  ad- 
monition. 

(A  short  recess  was  taken.)    [905] 

The  Court:     All  present.     Proceed. 

Mr.  Landrum :  If  your  Honor  please,  having  in  mind 
your  Honor's  rulings  heretofore  made  under  the  general 
objection  that  I  made  with  relation  to  the  Tavares  Con- 
struction Company  in  this  case,  and  reserving  any  rights 
that  we  may  have  under  that  previous  objection,  if  we 
may,  we  will  now  proceed  with  the  Tavares  Claim  in  this 
case.     We  will  call  Mr.  Shattuck. 
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CHARLES  B.  SHATTUCK, 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff,  having 
been  first  duly  sworn,  was  examined  and  testified  as  fol- 
lows: 

The  Clerk:     State  your  name,  please. 

The  Witness:     Charles  B.   Shattuck. 

Direct  Examination 

By  Mr.  Landrum: 

Q.     Where  do  you  live,  Mr.  Shattuck? 

A.  At  1251  South  St.  Andrews  Place,  Los  Angeles, 
California. 

Q.     How  long  have  you  lived  in  Los  Angeles? 

A.     I  was  born  in  Los  Angeles. 

Q.     How  old  a  man  are  you?  A.     47. 

Q.     What  is  yovir  business  or  profession? 

A.     I  am  a  realtor  and  a  real  estate  appraiser. 

Q.  Will  you  sketch  briefly  for  this  court  and  jury 
your  experience  as  a  realtor  and  as  an  appraiser  as  that 
experience  [906]  relates  to  the  question  with  which  we 
are  here  concerned,  this  valuation? 

A.  I  entered  the  real  estate  business  in  Los  Angeles 
in  the  year  1923.  Prior  to  that  time,  from  1919  until 
1923,  I  was  associated  with  the  Shattuck  Construction 
Company,  engaged  in  building  railroads,  tunnels,  dams 
and  irrigation  works.  After  entering  the  real  estate 
business,  I  formed  a  company  known  as  the  Shattuck 
Company,  which  does  a  general  real  estate  brokerage  busi- 
ness in  the  city  of  Los  Angeles.  I  have  confined  a  good 
deal  of  my  own  personal  time  to  evaluation  work,  particu- 
larly since  about  1925.  During  that  time,  I  have  ap- 
praised practically  all  types  of  real  property.  In  the  city 
of  San  Diego  some  of  the  appraisals  which  I  have  made 
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have  been  the  First  National  Bank  Building  and  several 
other  business  blocks  along  Fifth  Avenue,  the  U.  S.  Grant 
Hotel,  the  Pickwick  Hotel  and  the  Embassy  Hotel,  and 
also,  in  1939,  I  believe  it  was,  I  appraised  the  land  which 
was  acquired  for  the  Linda  Vista  Housing  Project  site, 
and  later  on  I  appraised  the  lands  known  as  the  Old  Ches- 
terton Subdivision.  I  appraised  the  lands  that  were  ac- 
quired for  the  Marine  Base,  which  fronted  on  U.  S. 
Highway  101,  and  that  at  the  time  I  appraised  it  were 
partially  submerged  tidelands.  For  the  ^preckels  Com- 
panies, I  appraised  what  is  known  as  their  hog  ranch. 

Q.  What  do  you  mean  by  the  "hog  ranch"?  Can  you 
[907]  point  it  out  to  us  on  one  of  these  exhibits? 

A.  The  ranch  refers  to  this  parcel  of  land  here  at  the 
southerly  end  and  on  the  westerly  side  of  San  Diego  Bay. 

Q.     Is  that  tideland? 

A.  It  ran  out  to  mean  high  tide  and  fronted  on  water 
which  was  in  the  neighborhood  of  1,  2,  3  to  5  feet  in 
depth. 

Q.  And  where  is  that  with  relation  to  the  land  with 
which  we  are  here  concerned? 

A.     Directly  across  the  Bay  and  slightly  to  the  south. 

Q.     Proceed,  please. 

A.  Also,  I  appraised  for  the  Spreckels  the  lands 
known  as  Coronado  Heights,  which  is  also  south.  I  had 
better  stay  down  there  at  the  map  so  I  can  point  these 
places  out.  Down  at  the  extreme  south  end  of  the  Bay, 
that  land  ran  partially  out  into  the  Bay  and  part  of  it  was 
submerged  land.  Then,  also  for  the  Spreckels  Company, 
I  appraised  what  is  known  as  the  old  golf  course  or  coun- 
try club  which  fronted  along  the  Spanish  Bight,  as  well 
as  along  the  Bay.     In  addition  to  those  properties,  I  ap- 
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praised  for  the  United  States  of  America  the  lands  which 
were  acquired  for  the  Naval  Destroyed  Base,  which  are  in 
the  vicinity  of  the  property  that  we  are  considering  today, 
and  the  work  was  done  in  1942.  At  that  time  I  went  very 
carefully  into  the  matter  of  the  various  leases  which  the 
City  of  San  Diego  had  and  its  holdings  and  tidelands  in 
the  City  of  San  Diego.  [908] 

And,  likewise,  at  that  time  I  conducted  a  very  thorough 
investigation  of  the  sales  of  lands  in  the  general  vicinity 
of  National  City  and  the  Destroyer  Base.  At  the  time 
that  appraisal  was  made,  much  of  the  land  was  privately 
owned,  that  the  government  acquired  for  that  Destroyer 
Base,  was  submerged  or  partially  submerged  land. 

Q.     Did  you  say  that  land  was  privately  owned? 

A.  Yes,  sir;  and  it  was  partially  submerged  land,  that 
is,  it  was  land  which,  when  there  was  a  high  tide,  had 
anywhere  from  one  foot  to  a  couple  of  feet  of  water  on  it. 

Q.  Mr.  Shattuck,  in  connection  with  your  studies  and 
right  at  this  point  I  am  going  to  ask  you  whether  or  not 
you  know  of  other  tidelands  in  the  State  of  California 
which  are  privately  owned.  A.     I  do;  yes. 

Q.     Tell  us  about  them. 

A.  There  are  lands,  quite  a  large  block  of  tidelands, 
at  Anaheim  Bay,  that  are  privately  owned  by  the  Hell- 
man  Company  and  by  the  Bixby  Company,  some  1,000 
acres  or  more  there  at  the  entrance  to  Anaheim  Bay. 
They  are  noticeable  when  you  drive  from  San  Diego  to 
Los  Angeles  on  U.  S.  Highway  101.  They  appear  to  be 
sort  of  sloughs  and  so  forth  in  there  and  those  lands  are 
all  submerged  lands.  Then  in  the  Harbor  of  Long  Beach 
there  are  a  number  of  parcels  of  privately  owned  land, 
tidelands,   which   front   directly   upon  deep   water    [909] 
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channels.  Then,  also,  in  the  San  Francisco  Bay  area, 
there  are  a  number  of  parcels  of  submerged  lands  which 
are  adjacent  to  the  Bay,  which  are  privately  owned.  Right 
here  in  San  Diego  there  was  some  land,  that  was  on  the 
northerly  side  of  Mission  Bay,  which  was  under  private 
ownership  at  one  time,  which  was  later  acquired  by  the 
government,  however,  that  is,  land  which,  during  periods 
of  high  tide,  was  flooded  land.  In  addition  to  the  ap- 
praisals which  I  made  immediately  surrounding  the  Bay, 
I  appraised  a  good  deal  of  other  property  in  and  about  San 
Diego.  I  appraised  all  of  the  lands  that  were  acquired 
in  Pacific  Beach  for  the  building  of  that  project  out  there. 
I  appraised  the  land  up  on  Otai  Mesa  in  connection  with 
the  extension  of  that  air  field,  and  particularly  during  the 
war  period  I  did  quite  a  bit  of  work  in  and  about  San 
Diego  for  the  United  States  of  America  and  also  for  vari- 
ous property  owners. 

Q.  Mr.  Shattuck,  did  you  ever  buy  or  sell  any  land  in 
San  Diego? 

A.  Well,  I  bought  a  couple  of  small  pieces  up  on  the 
Mesa  for  the  government  but  that  is  the  only  buying  or 
selling  that  I  have  actually  done  as  a  broker  here  in  San 
Diego.  My  business  here  in  San  Diego — I  had  an  office 
here  for  a  while  during  the  war,  when  I  was  doing  quite 
a  bit  of  work  here,  particularly  on  the  Destroyer  Base, 
but  I  never  had  any  occasion  to  try  to  conduct  any  broker- 
age business  here  in  this  [910]  particular  county,  though 
I  did  in  Los  Angeles  County. 

Q.  Are  you  a  member  of  the  San  Diego  Realty 
Board? 

A.  I  am  a  non-resident  member  of  the  San  Diego 
Realty  Board;  yes,  sir. 
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Q.  Mr.  Shattuck,  when  did  you  first  become  famihar 
with  the  lands  with  which  we  are  here  concerned,  in  a 
general  way? 

A.  I  would  say  in  1942,  at  the  time  I  was  making  the 
appraisal  on  the  original  Destroyer  Base  site.  I  went 
down  onto  this  property  in  this  vicinity  at  that  time  and 
have  been  familiar  with  it  ever  since  that  time. 

Q.  Now,  were  you  requested  to  make  an  appraisal  of 
the  fair  market  value  of  the  leasehold  interest  here  of  the 
Tavares  Construction  Company  and  its  assocates? 

A.     I  was;  yes. 

Q.  Mr.  Shattuck,  tell  this  court  and  jury  who  asked 
you  to  make  that  appraisal? 

A.  The  Lands  Division  of  the  Department  of  Justice, 
Mr.  Landrum: 

Q.     Did  you  do  it?  A.     I  did;  yes. 

Q.     When  did  you  start  in  on  it? 

A.     On  January  28th  of  1947. 

Q.  Is  it  fair  to  say  that  you  have  been  working  at 
that  pretty  steadily  since  that  time?  [911] 

A.     It  is;  yes,  sir. 

Q.  Now,  Mr.  Shattuck,  what  is  the  problem  which  I 
asked  you  to  consider? 

A.  You  asked  me  to  consider  the  question  of  whether 
or  not  this  lease  and  option  which  the  Tavares  Construc- 
tion Company  had  with  the  Defense  Plant  Corporation 
of  the  United  States  of  America,  as  of  December  23, 
1944,  had  a  fair  market  value  and,  if  so,  what  that  value, 
in  my  opinion,  was;  in  other  words,  what  it  could  have 
been  sold  for  in  the  open  market  to  a  well-informed  pur- 
chaser who  was  fully  aware  of  all  the  uses  and  purposes 
for  which  the  property  might  be  put  if  they  acquired  it, 
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and  assuming  that  a  reasonable  time  was  allowed  in  which 
to  permit  the  purchaser  and  the  seller  to  get  together,  and 
that  neither  one  was  acting  under  any  compulsion  to  deal, 
and  that  was  to  include  not  only  a  consideration  of  the 
lease  document  but  also  the  question  of  whether  or  not 
this  option  that  was  in  the  lease  and  which,  if  exercised, 
would  carry  with  it  the  site  and  the  machinery  and  facili- 
ties— whether  or  not  that  was  an  element  which  would  be 
considered  by  a  purchaser  and  by  a  seller  in  reaching  a 
question  of  whether  the  price  should  be  one  figure  or  an- 
other. 

Q.  Has  anyone  ever  given  you  any  other  instructions 
than  those  that  I  gave  you? 

A.     Absolutely   none.    [912] 

Q.  Now,  I  am  going  to  ask  you,  Mr.  Shattuck,  what 
was  the  first  move  that  you  made  when  you  started  this 
study  of  this?     What  did  you  first  consider? 

A.  I  first  obtained  the  lease  itself,  the  document  it- 
self, which  the  property  with  which  I  was  concerned,  as  it 
was  the  contract,  in  effect,  which  would  be  transferred  if 
the  Tavares  Construction  Company  were  to  exercise  its 
option  and  later  dispose  of  it,  or  it  was  a  document  under 
which  they  had  certain  rights  which  this  condemnation 
action  was  wiping  out. 

Q.  Mr.  Shattuck,  I  show  you  what  is  in  evidence  in 
this  case,  a  copy  of  which  I  understand  each  member  of 
this  jury  has,  as  Exhibit  W,  and  I  will  ask  you  to  just 
glance  at  it  and  tell  us  if  that  is  the  copy  that  you  started 
out  to  study. 

A.  Yes;  it  was  a  copy  of  this  same  agreement  dated 
December  27,  1941. 
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Q.  Now,  Mr.  Shattuck,  will  you  be  good  enough  to  tell 
the  court  and  jury  the  particular  items  or  particular  por- 
tions of  Exhibit  W  which  you  considered?  Take  that 
instrument  and  tell  us  the  studies  that  you  made  of  it. 

A.  I  studied  it  carefully  paragraph  by  paragraph,  and 
the  first  thing  I  noted  in  the  document  was,  if  the  Tavares 
Construction  Company  assigned  to  the  Defense  Plant 
Corporation  its  interest  in  certain  leases  which  it  had 
previously  had  with  the  City  of  National  City,  the  De- 
fense Plant  Cor- [913]  poration  agreed  to  purchase  those 
leases,  providing  the  price  was  satisfactory  to  the  Defense 
Plant  Corporation.  Then  I  noted  a  number  of  paragraphs 
in  there  which  provided  for  the  Tavares  Construction 
Company  to  proceed  to  build  a  shipyard  and  acquire  cer- 
tain machinery  and  facilities  in  the  name  of  and  on  behalf 
of  the  Defense  Plant  Corporation  and  with  the  approval 
of  the  Defense  Plant  Corporation  both  as  to  items  and  as 
to  price.  I  noted  in  paragraph  Four  of  the  lease  that  the 
Defense  Plant  Corporation  agreed  to  pay  for  all  of  the 
construction  costs  and  aquisition  cost  of  machinery  and 
facilities,  subject,  however,  of  course,  to  the  Defense  Plant 
Corporation  maintaining  checkers  and  auditors  on  the 
job.  I  noted  that  in  paragraph  Five  the  Tavares  Con- 
struction Company  was  to  carefully  inventory  and  de- 
scribe all  machinery  and  facilities  purchased  or  construc- 
ted and  that  same  were  to  be  stamped  to  indicate  their 
ownership  by  the  United  States  of  America.  I  noted  that 
in  any  purchase  made  an  officer  of  the  Tavares  Constru- 
tion  Company  was  to  certify  to  the  United  States  of 
America  that  the  item  was  necessary  and  that  the  price 
was  fair.  I  noted  that  the  contract  was  subject  to  all 
federal  laws  that  might  apply  to  a  contract  of  this  charac- 
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ter.  That  is  in  paragraph  Eight.  I  noted  that  in  para- 
graph Nine,  and  this  was  one  particular  paragraph  that 
I  was  interested  in,  that  the  United  States  of  America 
was  not  to  pay  for  any  salaries  of  officers  or  the  expenses 
of  officers  or  for  overhead,  [914]  but  that  the  Defense 
Plant  Corporation  might,  with  its  own  approval,  pay  the 
direct  expenses  of  officers  or  pay  for  attorney's  fees  that 
were  necessary,  directly  with  the  management  of  this  par- 
ticular project.  I  noted  in  paragraph  Ten  and  the  subse- 
quent amendatory  documents  that  were  added  to  the  origi- 
nal lease  that  the  rent  was  fixed  on  the  basis  of  per  ship 
finished,  and  that  the  rent  was  payable  as  ships  were 
finished.  I  noted  that  in  paragraph  Eleven  of  the  lease 
title  to  the  site  and  all  machinery  and  all  facilities  was  to 
remain  in  the  Defense  Plant  Corporation,  and  that  all 
facilities,  machinery  and  construction  works,  performed 
by  the  Tavares  Construction  Company  on  behalf  of  the 
Defense  Plant  Corporation,  were  to  be  considered  and 
remain  as  personal  property  regardless  of  the  manner  in 
which  they  might  be  affixed  to  the  land.  I  noted  in  para- 
graph Twelve  that  the  Defense  Plant  Corporation  agreed 
to  lease  to  the  Tavares  Construction  Company  all  of  the 
machinery  and  facilities  and  to  sublease  the  site  for  a 
period  which  would  end  on  December  31,  1947,  and  auto- 
matically would  extend,  if  still  in  effect  at  that  time,  to 
December  31,  1949.  This  paragraph  Twelve  also  pro- 
vided that  either  the  Defense  Plant  Corporation  or  the 
Tavares  Construction  Company  should  have  the  privilege 
of  cancelling  this  particular  lease  providing  it  could  be 
shown  that  the  property  was  no  longer  needed  for  the 
construction  of  boats  for  the  government.  And  in  para- 
graph   (c)    [915]    of   paragraph   Twelve    it   provided   a 
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method  of  arbitration  in  the  event  there  should  be  any  dis- 
pute between  the  Defense  Plant  Corporation  and  Tavares 
as  to  whether  or  not  this  particular  site  and  these  facilities 
were  needed  for  the  construction  of  boats  for  the  govern- 
ment. And  it  was  provided  that  such  arbitration  on  that 
particular  point,  if  entered  into,  should  be  final  and  bind- 
ing upon  both  parties  to  the  contract.  Then  paragraph 
Fourteen,  in  clause  (a),  the  contract  provided  that  the 
Defense  Plant  Corporation  could  cancel  the  lease  if  all 
or  substantially  all  of  the  contracts  that  the  Tavares  Con- 
struction Company  had  for  the  construction  of  boats  were 
cancelled  or  terminated  prior  to  completion.  And  in  para- 
graph (b),  or  clause  (b),  of  paragraph  Fourteen,  the  lease 
provided  that  the  Defense  Plant  Corporation  could  re- 
quire priority  of  use  of  the  site  and  the  machinery  and 
the  facilities  for  any  other  agency  of  the  government, 
and  that  the  lessee  should  give  such  priority  and  that,  if 
they  did  not  give  such  priority,  the  lease  could  be  can- 
celled, so  that  it  might  be  transferred  to  some  other  de- 
partment of  the  government.  Then,  in  clause  (c)  is  also 
provided  that  the  lease  might  be  cancelled  in  the  event 
the  lessee  became  insolvent.  And  in  clause  (a)  it  pro- 
vided that  the  lease  could  be  cancelled  provided  the  lessee 
in  any  manner  violated  any  of  the  terms  or  conditions  of 
the  lease. 

Paragraph  Fifteen  of  the  lease  provided  a  method  by 
which,  [916]  under  certain  conditions,  an  option  was  to 
be  given  to  the  Tavares  Construction  Company  for  the 
purchase  of  the  site  and  the  machinery  and  the  facilities, 
that  is,  all  of  it  and  not  part  of  it.  It  provided  that  this 
option  was  to  come  into  effect  only  under  one  or  two  spe- 
cific conditions,  one,  provided  that  the  lease  was  cancelled 
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pursuant  to  paragraph  Twelve,  that  is,  where  either  party 
established  the  fact  that  the  site  was  no  longer  needed 
for  construction  of  boats  by  the  government,  or,  under 
clause  (a)  of  paragraph  Fourteen,  where  the  Defense 
Plant  Corporation  cancelled  the  lease  because  all  or  sub- 
stantially all  of  the  contracts  which  the  Tavares  Construc- 
tion Company  had  for  constructing  the  boats  had  been 
cancelled  prior  to  completion. 

Q.  Did  you  consider  the  question  of  ^vhether  or  not 
that  option  clause  would  arise  if  the  termination  of  the 
contract  was  brought  about  by  virtue  of  the  fact  that 
the  Defense  Plant  Corporation  had  the  right  to  turn  the 
priority  in  this  plant  here  over  to  some  other  branch  of 
the  government? 

A.     Yes;    I    considered   that    fact    in    considering    the 
question  of  the  market  value  of  this  particular  right  which 
they  had,  this  lease,  that  was  an  element  of  uncertainty 
or   chance   that  any   informed  purchaser   would   have   to 
consider,  or  if  this  option  was  to  come  into  existence,  in 
my   opinion,   only   under   one   of   two   conditions,   and   if 
neither  one  of  those  two  conditions  came  about  and  the 
government  elected  to  go  ahead   [917]   under  clause   (b) 
of  paragraph  Fourteen,  then  they  would  have  no  option, 
as  I  see  it.     This  paragraph  Fifteen  further  set  up  and 
provided  that,  in  the  event  the  option  did  come  into  ex- 
istence, the  method  by  which  the  price  would  be  calculated. 
There  were  two  methods.     One  was  in  clause  (a)  under 
that  paragraph  and  it  provided  that  the  price  would  be 
the  actual  cost  of  the  facilities  in  construction  of  this  shi])- 
yard  plus  4  per  cent,  less  all  rental  payments  made,  plus 
4  per  cent,  or  the  actual  cost  of  the  site  and  the  machinery 
and  the   facilities,  less  fixed  and  stipulated  rates  of  de- 
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preciation,  as  set  forth  in  the  paragraph,  whichever  one 
of  those  two  methods  was  the  greater.  And,  based  on 
my  analysis,  it  would  be  my  opinion  that  they  would  have 
to  figure  the  latter  of  the  two  methods,  that  is,  shown  in 
paragraph  (b),  that  is,  if  the  option  was  to  come  into 
being,  the  cost  to  the  Tavares  Construction  Company 
would  have  been  the  actual  cost  of  acquisition  of  the  site 
plus  the  actual  cost  of  the  acquisition  of  the  machinery 
and  facilities,  less  the  stipulated  rates  of  depreciation. 
Then,  this  paragraph  Fifteen  also  contained  a  clause  that 
the  lessee  might,  with  the  consent  of  the  Defense  Plant 
Corporation,  during  the  90-day  option  period  which  was 
granted,  negotiate  with  them  for  a  part  of  the  machinery 
or  facilities.  And  it  also  provided,  providing  it  was  law- 
ful for  the  Defense  Plant  Corporation  to  do  so,  that  it 
would  agree  not  to  sell  any  of  the  machinery  or  the  [918] 
facilities  to  any  other  person,  other  than  another  depart- 
ment of  the  United  States  government,  for  a  period  of 
90  days  subsequent  to  the  end  of  the  90-day  option  period, 
without  first  offering  it  to  the  Tavares  Construction  Com- 
pany at  whatever  the  best  bid  price  was  that  they  had 
received.  And  the  Tavares  Construction  Company  had 
a  lay-off  or  refusal  period  of  30  days  in  which  to  say  they 
would  or  would  not  take  it.  And  that  was  provided,  of 
course,  it  was  lawful  for  them  to  do  that.  In  paragraph 
Sixteen  the  lessee  is  required  to  obtain  and  keep  insurance 
and  pay  for  all  insurance  necessary  to  properly  protect 
the  machinery  and  the  facilities.  In  paragraph  Seventeen 
of  the  lease  the  lessee  was  required  to  keep  and  to  pay  for 
all  necessary  public  liability  and  property  damage  insur- 
ance, and  agreed  to  save  the  Defense  Plant  Corporation 
harmless   from  any  claims  of  that  character.     In  para- 
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graph  Eighteen  the  lessee  is  required,  under  that  para- 
graph, to  maintain  in  good  repair  all  of  the  machinery 
and  all  of  the  facilities,  less,  of  course,  usual  and  normal 
wear  and  tear.  Paragraph  Nineteen  permitted  the  Ta- 
vares Construction  Company  to  use  this  machinery  in 
connection  with  any  other  shipyard  that  the  company 
might  own,  providing  they  first  had  the  approval  of  the 
Defense  Plant  Corporation  for  such  use.  Paragraph 
Twenty  required  that  the  lessee  pay  all  <"^xes  that  might 
be  assessed  by  the  City  of  National  City  and  the  County 
of  San  Diego  against  any  of  the  machinery  or  [919] 
the  facilities.  Then,  there  were  the  usual  clauses  that 
they  would  comply  with  all  of  the  local  and  State  ordi- 
dinances  and  laws.  And  in  paragraph  Twenty-two  the 
lease  provided  that  this  site  and  these  facilities  and  this 
machinery  should  be  used  only  for  the  construction  of 
boats  for  the  government  and  that,  if  this  site  or  any  of 
the  facilities  or  machinery  were  to  be  used  for  any  pur- 
pose other  than  for  the  construction  of  boats  for  the  gov- 
ernment, the  Tavares  Construction  Company  should  ob- 
tain the  written  permission  of  the  Defense  Plant  Cor- 
poration for  such  use.   [920] 

Paragraph  24  ])rovided  that  the  lessee  should  not  sell, 
assign  or  pledge  this  lease  in  any  manner  without  having 
the  prior  written  consent  of  the  Defense  Plant  Corpora- 
tion. Also,  it  provided  that  the  lessee  should  not  sublet 
either  all  or  any  part,  or  the  machinery  or  the  facilities, 
without  the  prior  written  consent  of  the  Defense  Plant 
Corporation. 

In  paragraph  26  it  was  provided  that  if  the  Defense 
Plant  Corporation  transferred  its  interests  to  any  other 
department  of  the  government,  that  all  of  the  rights  which 
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it  had  under   the   terms   of   this   agreement   were  vested 
then  in  the  United  States  Maritime  Commission. 

Then  there  were  the  usual  clauses  about  no  member  of 
Congress  being  admitted  to  any  profits  or  benefits  from 
the  operation  of  the  contract,  and  that  representatives  of 
the  Defense  Plant  Corporation  might  be  one  and  the  same 
as  representatives  of  the  United  States  Maritime  Com- 
mission. Then  it  provided  the  method  for  giving  notices, 
and  so  forth. 

Q.  Did  you  also  have  available  to  you  the  amendments 
to  Exhibit  W?  A.     I  did. 

Q.     Not  to  Exhibit  W,  but  to  the  original  contract? 
A.     I  did,  yes. 

Q.  Just  tell  the  jury,  briefly,  what  the  provisions  of 
the  amendments  were. 

A.  There  were  six  amendatory  documents  affixed  to 
the  [921]  original  lease,  and  they  had  to  do  primarily 
with  the  alteration  of  paragraph  10,  which  first  fixed  the 
amount,  the  total  amount  that  the  government  was  to  ex- 
pend. For  instance,  in  the  original  lease  the  total  pro- 
vided to  be  spent  by  the  Defense  Plant  Corporation  in 
paragraph  10  was  $404,500,  and  in  the  last  amendatory 
6,  I  believe  it  had  reached  up  to  in  the  neighborhood  of 
v$2, 700,000,  and  those  amendatory  agreements  merely 
changed  those  two  places  in  the  lease,  or  amended  them 
as  the  plans  of  the  government  changed  with  reference 
to  the  intensity  of  use  of  this  particular  property.  In 
other  words,  as  the  war  progressed  and  the  yard  came 
into  operation,  why,  they  apparently  stepped  up  their 
])rogram  to  build  more  ships,  and  it  cost  more  money  to 
buy  equipment,  and  so  forth,  in  accomplishing  those  ends. 
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Q.  And  they  also  increased  the  amount  of  rental 
which  was  to  be  paid  by  reason  of  the  amount  the  govern- 
ment had  put  in? 

A.,  That's  ri^ht.  In  paragraph  13  the  first  amount 
provided  for  was  that  they  would  pay  a  rental  of  $83,327 
per  boat,  as  they  finished  each  boat,  and  by  the  time  they 
got  through  they  were  paying  $127,000  per  boat. 

Q.     At  one  time  it  went  up  to  $140,000? 

A.  That's  right.  On  the  first  five  boats  they  cuiended 
it  to  $140,000.  Thereafter  it  was  $127,000  per  boat 
until  they  completed  22  boats.   [922] 

O.  Now,  Mr.  Shattuck,  after  you  had  been  handed 
that  contract,  what  did  you  next  do?  Did  you  go  down 
and  view  the  property? 

A.  I  believe  I  overlooked  one  thing.  At  least,  it 
comes  to  my  mind,  that  I  should  mention. 

Q.     All  right. 

A.  That  is  this :  There  was  a  proviso  in  the  lease 
which  provided  that  the  Tavares  Construction  Company 
was  to  have  the  free  use  of  the  site,  and  the  machinery 
and  the  facilities  after  they  had  paid  sufficient  rent  to 
reimburse  the  government  for  the  entire  cost  that  it  had 
been  put  to  in  the  creation  of  this  enterprise.  However, 
that  free  rent  was  to  be  given  them  only  for  the  construc- 
tion of  boats  for  the  government. 

Q.  Now,  did  you  go  down,  then,  and  go  on  the  premi- 
ses? 

A.  Yes,  I  did.  I  went  all  over  the  property  again. 
Of  course,  it  had  been  considerably  changed  because  the 
United  vStates  Navy  was  in  possession  of  the  i)roperty 
and  had  spent  very  large  sums  of  money  in  additional 
work  there,  and  many  of  the  buildings  which  were  placed 
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on  this  property  by  the  Tavares   Construction  Company 

had  been  either  totally  removed  or  partially  removed. 

Q.  All  right.  Then  what  further  documents  or  in- 
struments, if  any,  did  you  get  in  order  to  proceed  with 
this  question  which  was  before  you?    [923] 

A.  Well,  I  obtained  certain  correspondence,  letters, 
and  so  forth,  that  had  passed  back  and  forth  between  vari- 
ous departments  of  the  government  and  the  Tavares  Con- 
struction Company. 

Q.  By  that  do  you  mean  that  you  had  available  to  you 
what  is  in  evidence  in  this  case  as  Plaintiff's  Exhibit  2, 
Plaintiff's  Exhibit  3,  and  Plaintiff's  Exhibit  4,  Mr.  Shat- 
tuck? 

A.  Yes.  I  had  read  all  of  those  letters  to  which  you 
refer.  In  addition  to  that,  there  were  some  other  letters 
that  had  passed,  that  were  dated  subsequent  to  the  date  of 
taking  here,  but  which  contained  information,  for  in- 
stance, with  reference  to  the  amount  of  taxes  that  were 
payable  by  the  Tavares  Construction  Company  on  the 
facilities  and  on  the  machinery,  and  referred  to  such  items 
as — 

Mr.  John  M.  Martin:  Just  a  moment.  I  object  to  the 
witness  going  into  all  those  matters.  Counsel  for  the 
government  has  specifically  inquired  as  to  certain  docu- 
ments. 

The  Court:     Yes. 

Mr.  Landrum:     Yes,  I  think  so. 

Q.  By  Mr.  Landrum:  Now,  what  I  want  to  get  at, 
did  you  then  begin  the  study  of  the  problem  to  be  de- 
veloped by  you  under  sub-section   (b)    of  paragraph   15, 
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that  is,  this  option  proposition?  In  other  words,  did  you 
start  to  figure  out  the  depreciated  value  on  these  facilities  ? 

A.  Yes.  I  had  to  make  an  estimate  as  to  what,  in 
my  [924]  opinion,  assuming  the  option  had  come  into  be- 
ing, what  the  possibilities  were  of  that  option  having 
some  market  value. 

O.     What  did  you  do  in  order  to  pursue  that  study? 

A.  In  that  connection  I  obtained  the  Assets-Property 
Record  of  the  Defense  Plant  Corporation,  vhich  set  forth 
in  detail  each  item  purchased,  and  a  description  of  it,  as 
well  as  the  actual  cost  of  that  item  and  the  time  when  it 
was  purchased,  and  from  that  I  had  to  ascertain  from  the 
Defense  Plant  Corporation  how  it  was  classified,  because 
there  were  three  different  schedules  of  depreciation.  For 
instance,  buildings,  and  ways,  and  docks,  and  direct  im- 
provements to  land,  and  matters  of  that  kind,  were  to  be 
depreciated  at  the  rate  of  five  per  cent  per  annum.  Then 
there  was  machinery,  which  was  to  be  depreciated  at  the 
rate  of  10  per  cent  per  annum;  and  then  the  small  hand 
tools,  and  matters  of  that  kind,  were  to  be  depreciated  at 
the  rate  of  25  per  cent  per  annum.  So  I  had  to  classify 
those  different  items  of  personal  property  and  construc- 
tion, so  as  to  be  able  to  apply  the  rates  of  depreciation 
to  the  original  cost,  as  required  by  the  terms  of  the  lease 
agreement, — 

Q.     Did  you  arrive  at — 

A.  — and  I  made  a  calculation,  and  arrived  at  a  figure, 
whicli  resulted  in  a  check  against  estimates  made  by  the 
Tavares  Construction  Company,  and  which  I  believe  you 
have  stipulated  to  here  in  this  court  room  and  which  is 
[925]  referred  to,  I  believe,  as  Exhibit  Q,  which  is  a 
tabulation  showing  each  item  and  showing  the  depreciated 
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cost,  which  would  be  the  option  price  at  which  that  par- 
ticular item  could  be  purchased. 

Q.  In  other  words,  your  figures  were  so  close  to  those 
that  had  been  reached  by  Mr.  Smith  that  we  just  stipu- 
lated to  it  and  put  this  Exhibit  in? 

A.  That  is  right.  My  figure  was  within  $23,000  of 
his.  and  on  a  matter  involving  better  than  $2,000,000,  and 
with  a  question  of  whether  you  had  a  thing,  a  particular 
piece  of  machinery  classified  correctly  or  incorrectly,  why, 
I  felt  that  was  as  near  as  we  could  ever  be  able  to  get  to- 
gether. 

Q.  Yes,  all  right.  Then  tell  us,  Mr.  Shattuck,  after 
you  had  gotten  that  material  together,  what  further 
studies  did  you  feel  it  was  necessary  for  you  to  make  in 
order  to  evaluate  this  Exhibit  W? 

A.  Well,  I  had  to — in  connection  with  the  estimate 
as  to  whether  or  not,  if  this  option  came  into  being,  it 
would  be  marketable  at  any  price,  I  had  to  form  some 
conclusion  as  to  the  value  of  that  site. 

Q.  You  mean  in  case  you  reached  a  conclusion  that 
the  option  could  come  into  being? 

A.     That  is  right. 

O.     Now,  what  did  you  do  to  evaluate  that  site?  [926] 

A.  Well,  in  connection  with  the  evaluation  of  that 
site,  I  approached  it  first  from  the  angle  of  what  was 
there.  In  other  words,  I  started  out  with  the  land,  as 
I  knew  it  to  be;  that  is,  merely  tideland  or  mud  flats,  prior 
to  the  time  that  any  fill  or  spoil  had  been  placed  upon  it. 
I  knew  from  my  own  knowledge  and  study  of  sales  of 
similar  mud-flat  lands  in  and  about  San  Diego  Bay,  what 
unimproved  raw  land  of  that  type  would  command  per 
acre.    Then  I  calculated  the  amount  of  spoil  that  had  been 
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pumped  on  to  this  site  at  the  time  the  main  channel  was 
dredged  down  San  Diep^o  Bay,  when  they  deepened  that 
main  channel  to  30  feet,  and  that  raised  the  elevation 
of  this  land,  the  submerged  land  to  spoil-filled  ground  of, 
we  will  say,  approximately  10  feet  elevation. 

Then  that  was  the  condition,  in  my  opinion,  in  which 
this  site  was  before  the  Tavares  Constiuction  Company 
entered  upon  it,  except  for  the  work  which  had  been  done 
by  the  San  Francisco  Bridge  Company  on  parcel  No.  7,  I 
believe  it  is  on  the  exhibit. 

Q.  Now,  of  course,  you  understood,  did  you  not,  that 
in  addition  to  the  particular  lands  with  which  we  are  here 
concerned  in  the  trial  of  this  action,  there  are  three  other 
parcels,  parcels  4,  10  and  11,  do  you  not? 

A.  Yes,  that's  right,  but  in  this  particular  problem 
which  I  am  faced  with,  I  am  not  concerned  with  them  ex- 
cept they  are  included  as  a  part  of  this  whole  site.  In 
other  [927]  words,  there  is  100.32  acres  all  together  that 
I  am  concerned  with,  and  some  of  them  were  disposed  of 
by  settlement. 

Q.  Yes.  And  you  knew  what  the  government  had  to 
pay  for  that? 

A.  Yes,  I  was  familiar  with  the  amount  the  govern- 
ment had  to  pay  for  that. 

Mr.  Landrum:  All  right.  Does  your  Honor  wish  to 
take  the  noon  recess? 

The  Court:  Yes.  Two  o'clock,  ladies  and  gentlemen. 
Remember  the  admonition  and  keep  its  terms  inviolate. 

(Whereupon,  at  12:00  o'clock  noon,  a  recess  was  taken 
until  2:00  o'clock  P.  M.  of  the  same  day.)   [928] 
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San  Diego,  California,  Tuesday,  February  25,  1947, 
2:00  P.  M. 

The  Court:     AH  present.     Proceed. 

CHARLES  B.  SHATTUCK, 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff,  hav- 
ing been  previously  duly  sworn,  resumed  the  stand  and 
testified  further  as  follows: 

Direct  Examination  (Resumed) 
By  Mr.  Landrum: 

Q.  Mr.  Shattuck.  I  believe  at  the  time  of  the  noon  re- 
cess you  had  just  begun  your  discussion  with  us  as  to  one 
of  the  problems  which  confronted  you  in  your  investiga- 
tion or  determination  of  the  value  which  might  have  to 
be  paid  by  the  government  for  this  land  in  case  the  option 
were  exercised.  Before  you  go  into  that  for  us,  will  you 
tell  us,  just  briefly,  just  what  your  investigation  and 
studies  were  you  made  or  what  information  you  had 
available  to  arrive  at  your  conclusion  with  relation  to  the 
value  of  the  land? 

A.  I  had,  as  I  testified  before,  previously,  made  an 
extensive  investigation  of  the  prices  at  which  land  had 
sold  in  the  vicinity  of  the  Destroyer  Base  and  in  the  vi- 
cinity of  National  City.  And  I,  likewise,  had  made  an  in- 
vestigation of  the  leases  on  various  tidelands  along  San 
Diego  Bay.  And,  in  addition  to  that,  I  had  some  experi- 
ence with  submerged  lands  at  the  time  I  had  appraised 
the  Marine  Base.    [929] 

Q.     Now,  will  you  go  ahead? 

A.  That  information,  of  course,  I  had  in  my  mind 
at  the  time  I  was  making  this  estimate  of  the  condition 
of  the  land  as  it  was  back  in  1942,  at  the  time  the  Tavares 
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Construction  Company  assigned  its  two  leases  to  the  De- 
fense Plant  Corporation  and  they  commenced  the  con- 
struction of  this  shipyard.  And  in  that  connection,  I 
figured  that  that  land  at  that  time  was  probably  worth 
about  $215,000. 

Q.  That  is,  you  first  reached  a  conclusion  as  to  the 
valuation  of  this  land  that  the  land  was  worth  $215,000 
in   1942? 

A.  That  is,  before  the  construction  of  the  shipyard 
was  commenced,  and  thereafter,  as  shown  in  Exhibit  Q, 
there  are  certain  items,  which  were  items  of  construction 
and  expense,  that  were  incurred  by  the  Tavares  Construc- 
tion Company  and  paid  for  by  the  Defense  Plant  Corpora- 
tion, which  became  improvements  to  this  site  in  December 
of  1944.  And  in  that  connection,  I  call  attention  to  the 
following  items  that  are  shown  in  Exhibit  Q — 

Q.  That  is  the  exhibit  which  is  in  evidence  in  this 
case? 

A.  That  is  right;  yes.  That  is,  clearing  and  dredging 
the  roads,  grading,  bulkheads,  spur  tracks,  sewers,  tele- 
phone lines,  water  lines  and  air  lines  and  power  and  light. 
I  took  all  of  those  items,  which  totaled  $468,752,  to  create 
an  [930]  improved  piece  of  harbor  land  such  as  was  there 
in  December  of  1944,  and  upon  which  the  shipyard  itself 
was  constructed.  In  other  words,  they  started  out  with 
raw  land  and  wound  up  with  a  piece  of  improved  land, 
which  would  indicate  from  a  summation  or  cost  point  that 
the  land,  as  of  December  23,  1944,  as  improved  and  after 
the  government  expended  this  money,  was  then  worth  in 
round  figures  $720,000,  about  $11,500  an  acre,  or  about 
26  cents  a  square  foot.    [931] 
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Q.  That  is  after  this  amount  of  money  had  been 
spent  ? 

A.     After  the  government  had  spent  this  money. 

Now,  then,  my  next  consideration  was,  in  considering 
the  question  of  whether  this  lease  and  option  of  the  Ta- 
vares  Construction  Company  had  a  value  in  the  market, 
was  to  determine  what  the  probable  price  was  that  the 
Tavares  Construction  Company  would  have  to  pay,  as- 
suming that  option  would  come  into  being,  and  as  near  as 
I  can  figure  it,  because  it  was  unknown  exactly  what  price 
they  would  have  to  pay  for  the  land,  because  it  was  being 
condemned  and,  therefore,  I  had  to  rely  on  an  estimate  of 
value,  which  I  made  myself,  it  would  appear  they  would 
have  to  pay  right  in  the  neighborhood  of  $2,400,000, 
which  would  be  the  probable  option  price  which  they 
would  have  had  to  pay  the  government,  assuming  they 
had  the  right  to  exercise  that  option. 

The  next  question  I  was  interested  in  investigating  was 
what,  in  the  open  market  on  that  date,  would  have  been 
the  most  likely  price  a  well-informed  person  would  have 
paid  for  the  site,  the  machinery  and  these  facilities,  be- 
cause if  in  the  open  market  one  would  not  pay  $2,400,000, 
then  that  option  could  have  no  value  in  the  open  market, 
because  there  would  be  no  profit  on  it.  I  made  an  esti- 
mate in  that  regard,  and  in  considering  that  I  had  to  go 
back  and  consider  what  this  machinery  and  what  these 
facilities  were  like,  and  to  what  extent  they  had  been 
used,  and  to  form  an  opinion  as  to  whether  [932]  or  not 
the  arbitrary  rates  of  depreciation  which  had  been  set 
up  in  the  contract  itself  reflected  what  was  the  actual 
economic  situation  of  the  property  in  the  open  market. 
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That  is,  arbitrary  depreciation  is  one  thing.  Actual  de- 
preciation and  obsolescence  in  the  market  is  another. 

For  instance,  and  by  way  of  illustration,  there  are  four 
wet  docks  that  were  created.  Assuming  the  condition 
where  there  was  no  war  involved  and  we  were  back  on 
a  peacetime  economy,  it  is  my  opinion  there  would  cer- 
tainly be  no  use  for  four  wet  docks  in  a  city  the  size  of 
San  Diego.  There  would  possibly  conceivably  be  use 
for  one,  so  it  is  conceivable  that  an  informed  buyer,  who 
was  figuring  on  the  use  of  the  property  for  industrial 
purposes,  would  be  willing  to  pay  the  full  cost  of  one  wet 
dock;  in  other  words,  he  would  make  some  allowance 
for  that.  I  would  also  take  into  consideration  the  fact 
that  most  of  this  equipment  and  machinery  had  been  used 
probably  seven  days  a  week  and  maybe  as  much  as  20 
hours  a  day;  in  other  words,  practically  constantly  during 
the  war,  because  they  were  working  all  the  time. 

Q.  Now,  I  believe  you  said  in  that  connection  that 
you  had,  for  your  information,  the  letter  from  Mr.  Eisen- 
man,  which  I  believe  is  in  evidence  in  this  case  as  Ex- 
hibit 4,  did  you  not?  A.     Yes. 

Q.  And  what  did  you  find  in  that  letter  with  relation 
[933]  to  this  depreciation? 

A.  Well,  it  seems  to  me  that  in  that  letter  the  remark 
was  made  to  the  efifect  that  the  yard  had  been  used,  very 
heavily  used,  and,  in  effect,  practically  the  full  use  value 
of  the  equipment  had  already  been  used  up,  and  that  is 
an  item  I  think  that  any  informed  buyer  would  have  care- 
fully considered.  They  would  have  gone  carefully  over 
that  batching  plant  to  make  sure  as  to  just  what  condi- 
tion that  was  in,  and  so,  taking  all  those  things  into  con- 
sideration, it  was  my  conclusion  that  in  the  open  market 
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this  particular  piece  of  land  on  the  23rd  day  of  Decem- 
ber, 1944,  and  the  machinery  and  equipment,  as  a  unit, 
would  not  have  had  a  market  value  in  excess  of  about 
$1,985,000.  And  that  being  the  case,  it  was  my  conclu- 
sion that  the  option  itself,  even  assuming  it  came  into 
being,  had  no  market  price  which  it  could  command,  be- 
cause it  would  cost  one  more  to  obtain  it  from  the  United 
States  of  America  than  it  actually  would  be  worth  in  the 
market. 

Q.  Now,  let's  take  up  the  lease  portion  of  this  Ex- 
hibit W.  You  understood  that  it  contained  some  sort  of 
a  provision  with  relation  to  their  having  a  lease  on  it  up 
until  1947,  with  an  option  for  an  additional  two  years? 

A.     That  is  right. 

Q.  What  did  your  studies  develop  with  relation  to 
their  leasehold  interest?  [934] 

A.  With  relation  to  the  leasehold  interest,  it  was  my 
opinion  that  the  terms  of  it  were  very  uncertain  and  con- 
jectural, so  far  as  any  possible  purchaser  was  concerned. 
In  other  words,  in  the  first  place,  it  was  not  assignable, 
they  could  not  pledge  it  or  sell  it  without  the  consent  of 
the  Defense  Plant  Corporation,  and  the  country  was  in- 
volved in  war,  where  the  government  itself  needed  those 
kinds  of  facilities,  and,  therefore,  it  appeared  doubtful 
that  such  a  consent  could  be  obtained. 

Likewise  the  lease  provided  that  this  site,  and  this  yard, 
and  these  facilities  could  only  be  used  for  the  construction 
of  boats  for  the  government,  and  that  if  at  any  time  it 
was  not  so  used,  the  government  had  an  option  under 
paragraph  (b)  of  paragraph  14  to  transfer  these  facili- 
ties to  any  other  department  of  the  government,  and  if 
it  elected,  if  the  government  should  elect  to  do  so,  the 
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lease  could  be  canceled  and  no  option  could  be  had,  and, 
therefore,  you  might  say  that  the  person  who  had  this 
lease  was  merely  there  at  the  will  of  the  government. 

Q.  You  have  heard  some  discussion  here  with  rela- 
tion to  their  having  a  right  to  use  that  rent-free,  have 
you  not?  A.     Yes. 

Q.     What  did  you  find  out  with  relation  to  that? 

A.  Well,  from  some  correspondence  which  I  had,  and 
which  came  to  my  attention, —  [935] 

Q.     That  is  this  Exhibit  4  in  this  case? 

A.     I  believe  that  is  the  exhibit  number,  yes. 

Q.     All  right. 

A.  It  is  indicated  there  that  they  had  reached  an 
agreement,  apparently,  as  to  the  rental  that  would  be 
charged  where  the  facilities  and  the  yard  were  used  for 
private  work,  which  was  set  at  the  rate  of  10  cents  a 
man-hour,  and  I  assumed,  in  analyzing  the  question  of 
whether  the  lease  and  option  had  any  value  in  the  market, 
that  if  this  yard  were  to  be  used  for  private  work  of  any 
kind,  that  there  would  be  a  very  substantial  rental  that 
would  have  to  be  paid,  and  that  if  they  were  not  building 
boats  for  the  government  and  if  they  didn't  have  private 
work,  why,  under  the  terms  of  the  lease  the  lessee  was 
still  obligated  to  pay  the  insurance,  to  pay  the  taxes,  to 
pay  the  upkeep,  and  to  maintain  the  property,  which 
would  amount,  in  my  opinion,  to  a  very  considerable  sum 
of  money,  from  the  standpoint  of  expense,  and  those  are 
the  matters  that  I  considered. 

Q.  In  other  words,  it  is  your  understanding  of  Ex- 
hibit W  that  they  only  had  the  use  of  the  yard  rent-free 
when  they  were  constructing  boats  for  the  government? 

A.     Yes. 
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Q.  Now,  did  you  ascertain  the  extent  of  their  further 
obligations  to  the  government  to  construct  boats? 

A.  Well,  my  information  that  I  uncovered  was  that 
[936]  they  had  practically  completed  their  contracts,  they 
had  two  boats  that  were  yet  to  be  completed,  that  is,  as 
of  December,  1944,  and  that  apparently  their  work  in  that 
regard  was  tapering  off.  Also  in — I  forget  which  that, 
exhibit  number  is, — but  referring  again  to  one  of  those 
letters,  and  I  believe  I  will  get  the  number  of  it — anyway, 
in  one  of  those  letters  it  was  indicated  by  the  Tavares 
Construction  Company  that  they  had  used  some  7,000,- 
000  man-hours  of  labor  in  1943  and  that  had  decreased 
to  an  estimated  number  of  man-hours  in  1944  of  only 
2,000,000  man-hours,  which  shows  that  only  a  very  small 
amount  of  work,  as  compared  with  the  previous  year, 
was  done,  and  I  think  that  an  informed  person,  thinking 
about  buying  a  lease  and  option  of  this  kind  involving 
a  shipyard  of  this  character,  would  have  certainly  given 
serious  consideration  to  that  fact.   [937] 

Q.  Now,  Mr.  Shattuck,  in  your  study  of  Exhibit  W, 
which  recites,  at  the  top,  "Plancor  407,"  did  you  find  any 
provision  in  there  with  relation  to  the  consideration  which 
the  Tavares  Construction  Company  gave  for  that  agree- 
ment? Do  you  find  in  there  anything  about  their  going 
to  have  a  supervision  fee? 

A.  No;  there  was  nothing  in  that  agreement  that  I 
found  with  reference  to  the  Tavares  Construction  Com- 
pany being  allowed  anything  for  a  supervision  fee. 

Q.  Now,  let  me  ask  you  whether  or  not,  from  your 
experience  that  you  have  given  us  here  in  the  general  real 
estate  and  appraisal  business  and  your  own  personal  in- 
vestigation   upon    these    lands    and    your    own    personal 
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studies,  you  have  an  opinion  with  relation  to  the  market 
value  of  the  interest  of  the  Tavares  Construction  Com- 
pany and  associates,  which  they  have  in  this  action  by 
virtue  of  the  so-called  leasehold  interest,  coupled  with  an 
option,  known  in  this  case  as  Exhibit  W. 

A.     Yes;  I  have  an  opinion. 

O.     Tell  this  court  and  jury  what  it  is. 

A.     In  my  opinion,  it  was  zero,  that  is,  nothing. 

Q.  Mr.  Shattuck,  just  sketch  briefly  for  us  your 
reasons,  other  than  those  that  you  have  given  us,  for 
expressing  the  opinion  that  that  lease  couldn't  be  sold  on 
the  open  market  for  anything. 

A.  Well,  it  is  my  opinion  that  the  whole  thing  was 
too  [938]  speculative  and  conjectural;  that  there  was  no 
assurance  there  for  any  possible  purchaser  that  he  was 
going  to  be  allowed  to  utilize  this  property  because  of 
the  various  provisions  of  the  lease  itself  or  the  document 
itself.  And,  further,  it  was  my  opinion  that  the  option 
was  of  no  particular  value  because  of  the  reason  that  I 
have  already  expressed;  it  would  cost  more  than  you 
could  realize  out  of  it. 

Q.  Did  you  analyze  that  Exhibit  W  from  the  stand- 
point of  whether  or  not  if  that  option  would  ever  come 
into  being,  a  purchaser  would  ever  even  consider  that? 

A.  Yes;  I  think  they  would  have  and  I  based  that 
information  which  came  to  my  attention  particularly 
through  this  series  of  letters  by  which  it  was  indicated, 
prior  to  December  23,  1944,  that  the  option  wouldn't 
come  into  being  because  the  Navy  had  already  pretty 
strongly  indicated  its  intention  not  to  take  it  over  and, 
therefore,  there  was  practically  no  likelihood,  in  my 
opinion,  of  that  option  ever  coming  into  being,   Appar- 
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ently,  the  government  was  about  to  proceed  under  its 
rights  under  Section  (b)  of  Paragraph  Fourteen.  The 
government  reserved  to  itself  a  right  to  transfer  this 
site  and  these  facilities  and  this  machinery  to  any  other 
department  of  the  government  if  it  needed  it  and,  ap- 
parently, it  elected  to  do  that.  And  I  think  a  purchaser, 
in  considering  this  option,  would  have  investigated  all  of 
those  things  and  given  very  careful  consideration  to 
them,  [939]  and  I  think  he  would  have  reached  the  con- 
clusion that  it  was  worth  nothing.  And  that  is  the  opin- 
ion I  reached. 

Mr.  Landrum:  All  right,  gentlemen.  You  may  cross 
examine  Mr.  Shattuck. 

Cross   Examination 
By  Mr.  Monroe: 

Q.  Mr.  Shattuck,  I  was  interested  in  your  statements 
about  privately  owned  tidelands  and  I  wondered  if  you 
and  I  mean  the  same  thing  when  we  talk  about  tidelands. 
Do  you  have  reference  to  that  land  which  lies  between  the 
mean  high  tide  line  as  established  by  the  Army  Engineers 
and  the  pierhead  line?  A.     Not  necessarily. 

Q.  Well,  that  is  what  I  wanted  to  be  sure  of.  I 
wanted  to  know  whether  we  were  talking  about  the  same 
thing.  I  think  you  mentioned  something  of  some  lands 
either  in  the  Bay  or  around  Coronado  as  being  submerged 
lands  or  something  of  that  sort.     What  did  you  refer  to? 

A.  I  might  point  out  on  Exhibit  K  the  Coronado 
Heights  land  which  I  appraised  for  the  Spreckles  Com- 
pany. There  was  a  good  deal  of  land  on  the  easterly 
shore  of  that  upland  which,  during  high  tide,  was  covered 
with  water,  and  the  land  itself  extended  out  to  the  mean 
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hig-h  tide  line,  to  the  ed^e  of  the  Bay.  The  same  thing- 
was  true  on  some  portions  of  the  ho.sf  ranch  property 
which  I  appraised  for  Spreckles.  The  actual  [940]  own- 
ership of  the  land  extended  to  the  mean  hio^h  tide  line, 
which  would.be  the  same  as  the  bulkhead  and  pierhead 
line.  Certain  portions  of  that  ownership,  however,  were 
such  a  low  elevation  that  at  hig-h  tide  they  were  covered 
by  water  from  the  Bay.  Likewise,  the  same  thinjs;-  was 
true  of  much  of  the  land  that  was  in  the  Destroyed  Base 
before  that  fill  was  made  out  there.  In  other  words,  there 
were  certain  sloughs  and  so  forth  that  extended  back  to- 
ward the  Bay  and,  during  periods  of  high  tide,  that 
water  ran  in  and  covered  over  much  of  those  lands,  which 
you  might  say  were  mud  flats,  referred  to  as  tidal  flats 
and  frequently  referred  to  as  tidelands,  though  perhaps, 
technically,  not  tidelands  in  the  sense  you  are  thinking 
about  as  being  lands  between  the  bulkhead  and  the  pier- 
head line. 

Q.  I  was  perhaps  being  a  bit  technical,  but  the  lands 
which  you  referred  to,  then,  were  lands  which  went  to 
the  mean  high  tide  line?  A.     That  is  right. 

Q.  And  what  we  have  spoken  of  as  the  tidelands 
which  are  referred  to  in  the  statutes  relative  to  State 
tidelands.  They  start  at  that  point  and  go  out  to  the 
pierhead  line,  is  that  right? 

A.  In  most  cases,  that  is  true.  In  some  cases,  that  is 
not  true.  For  instance,  take  in  the  Los  Angeles  Harbor 
Area,  where  they  established  the  Inner  Bay  Exception 
Line.  That  [941]  was  a  line  that  was  adjudicated  and 
left  certain  lands  in  private  hands  between  that  adjudicated 
line  and  the  old  high  tide  line,  which  were  at  one  time 
actually  tidelands  in  the  sense  that  you  are  thinking  about, 
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and  those  are  lands  that  are  in  private  ownership.  I  just 
appraised  one  piece  for  the  Bannings,  that  the  City  of 
Los  Angeles  was  buying,  at  the  west  end  of  the  West 
Slip  in  the  West  Basin,  which  was  very  definitely  tideland. 

Q.  Then,  there  was  nothing  that  you  had  reference  to 
around  San  Diego  Bay  that  was  outside  of  the  mean  high 
tide  line,  that  is,  on  the  water  side  of  it? 

A.  No;  I  think  there  was  nothing  that,  you  might  say, 
was  seaward  of  the  bulkhead  line  or  the  mean  high  tide 
line.  However,  along  the  v/esterly  side  of  San  Diego  Bay, 
there  at  Coronado  Heights  and  on  the  hog  ranch  and  also 
on  the  Coronado  golf  course  land,  on  the  Bight  and  on 
the  Bay,  the  mean  high  tide  line  and  the  bulkhead  line 
and  the  pierhead  line  are  all  the  same  until  such  time  as 
the  Army  Engineers  cause  some  realignment  to  be  made. 

Q.  What  you  mean  is  that  there  hasn't  been  any  pier- 
head line  established,  is  that  right? 

A.  That  is  right.  In  other  words,  they  haven't 
dredged  in  there  yet  and  it  is  virgin  territory  and  it  is 
impossible  to  tell  at  this  time  where  they  will  establish 
those  lines. 

Q.  Those  pieces  that  you  have  referred  to  are  inwest, 
[942]  near  the  deep  water  channel? 

A.  They  are  as  near  the  deep  water  channel  as  the 
subject  property  in  so  far  as  the  water  which  is  immedi- 
ately adjacent  to  them  is  concerned.  What  I  have  refer- 
ence to,  in  order  to  make  myself  clear,  is  that  the  water, 
which  is  known  as  Area  A  of  the  subject  property,  was 
actually  shallow  water,  or  it  was  at  least  in  1942,  and  the 
same  thing  is  true  with  water  about  the  same  depth  and 
adjacent  to  the  old  hog  ranch,  and  the  same  thing  was 
true  along  the  northerly  side  here  of  the  land,  which  was 
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a  portion  of  the  old  Coronado  golf  course.  In  other 
words,  they  all  required  a  certain  amount  of  dredging 
before  they  could  be  used  for  shipping. 

Q.  You  have  mentioned  something  about  some  land 
to  the  north  side  of  Mission  Bay.  To  what  land  do  you 
have  reference? 

A.  I  had  reference  there  to  a  piece  of  ground,  that 
used  to  belong  to  a  party  here  by  the  name  of  Nunn,  as 
I  recall  it.  It  is  in  the  neighborhood  of  something  like 
100  acres.  That  was  land  which,  during  periods  of  high 
tide,  would  be  flooded  by  the  tidewater.  However,  that 
land  was  all  landward  of  the  mean  high  tide  line. 

Q.  Then,  that  is  not  tideland  as  we  have  used  the 
term  here? 

A.  Not  tidelands  in  the  technical  sense  that  you  are 
thinking  of  and  as  lying  between  the  bulkhead  and  pier- 
head [943]  line. 

Q.  Now,  do  you  know  of  any  lands  between  the  mean 
high  tide  line  and  the  pierhead  line,  fronting  on  deep 
water,  that  was  salable  in  1942? 

A.     That  was  salable  in  1942? 

Q.     Yes.  A.     Yes;  I  think  so. 

Q.     Well,  what? 

A.  I  think  that  the  Banning  piece  on  the  west  slip 
of  the  West  Basin  in  Los  Angeles  was  available  in  1942. 

Q.     How  big  a  piece  was  it? 

A.  My  recollection  of  it  offhand  was  that  it  was  about 
in  the  neighborhood  of  20  acres. 

Q.  Now,  was  that  between  the  mean  high  tide  line 
and  the  pierhead  line?  A.     Yes;  it  was. 

Q.     And  that  was  in  private  ownership? 

A.     Yes;  it  was. 
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Q.     And  when  did  it  become  in  private  ownership? 

A.  At  the  time  they  estabhshed  the  Inner  Bay  Excep- 
tion Line  in  the  Harbor  of  Los  Angeles. 

Q'.  That  is.  in  re-establishing  lines,  that  was  a  piece 
that  had  theretofore  theoretically  been  inside  the  mean 
high  tide  line  and  was  found  to  be  outside,  is  that  right? 

A.  Yes,  sir.  In  other  words,  frequently  in  a  bay 
they  [944]  adjudicate  or  change  the  mean  high  tide  line 
and,  if  someone,  perchance,  happens  to  have  a  piece  of 
property  that  is  in  the  right  location,  he  becomes  the 
owner  of  it. 

Q.     What  was  that  piece  used  for? 

A.  That  piece,  in  1942,  was  not  in  use.  It  was  in 
private  ownership.  But  it  was  harbor  land  available 
for  use. 

Q.     Do  you  know  of  any  other  piece  at  that  time? 

A.  Yes;  there  were  other  lands  that  were  lands  which 
had  been  tidelands.  The  site  of  the  Richfield  and  Rio 
Grande  Oil  Company  terminal  in  Long  Beach  Harbor  is 
another  piece  of  privately-owned  tideland. 

Q.     How  big  is  that? 

A.  I  don't  recall  oifhand.  My  recollection  is  prob- 
ably five  acres. 

Q.     Do  you  recollect  any  others  offhand? 

A.  Well,  to  give  you  specifically  the  piece,  it  is  rather 
difficult  for  me  to  do.  I  know  that  in  the  San  Francisco 
Bay  area  there  are  quite  a  few  parcels  of  land  there,  that 
run  out  to  fairly  deep  water,  that  are  privately  owned,  but 
I  cannot  give  you  the  exact  location  of  this  property. 

0.  You  wouldn't  be  able  to  say  whether  those  pieces 
actually  went  out  to  the  pierhead  line  or  not,  however? 

A.  I  believe  in  those  particular  locations  the  pier- 
head [945]  lines  have  not  yet  been  established. 
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Q.  Let's  figure  that  just  a  moment.  Let's  take  a 
situation  where  say  you  and  I  own  a  piece  of  land  that 
goes  down  to  the  mean  high  tide  line  and  may  be  partially 
submerged,  and  the  bulkhead  and  the  pierhead  line  have 
not  been  established,  and  along  comes  the  Engineers  and 
establish  a  bulkhead  line  out  quite  a  ways,  and  out  a 
little  farther  they  establish  the  pierhead  line,  and  then 
they  come  along  and  dredge  and  fill  in  between  the  bulk- 
head line  and  the  mean  high  tide  line.  You  are  not  along 
on  the  ocean  front,  are  you? 

A.  No.  But  you  are  in  close  proximity  to  it.  And  in 
that  situation  you  might  not  be  any  different  than  you  are 
on  these  lands  we  are  talking  about  here,  where  you 
are  back  of  the  bulkhead  line,  where  your  property  ex- 
tends around  1400  feet  at  a  maximum  back  of  the  bulk- 
head line.  So  you  are  quite  a  distance  from  the  water 
there,  too.  So  it  really  doesn't  make  a  great  deal  of 
difference.  The  fact  that  you  are  in  close  proximity  and 
where  you  can  get  out  to  the  water  is  the  thing  that  is 
important. 

Q.  The  subject  lands,  however,  do  run  out  to  the  pier- 
head line?  A.     That  is  true. 

Q.  And  between  the  bulkhead  line  and  the  pierhead 
line  they  can't  fill?  [946] 

A.  Between  the  bulkhead  line  and  the  pierhead  line 
they  can't  do  anything  without  the  okay  of  the  United 
States  Army  Engineers.     That  is  like  a  public  highway. 

Q.  1  am  not  sure  that  T  understood  you,  and  correct 
me  if  I  didn't,  as  to  the  status,  as  you  understand  the 
land  to  be,  of  your  first  valuation.  My  recollection  of 
what  you  said  wasn't  too  clear.     Were  you  assuming  that 
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at  the  time  of  your  first  valuation,  when  you  gave  the 
figure  of  $251,000,  that  land  was  filled? 

A.     Yes,  sir;  it  was  filled  back  of  the  bulkhead  line. 

Q.  That  was  what  I  wasn't  clear  on.  In  other  words, 
you  understood  the  fact  to  be  that  the  filling  of  the  land 
itself  was  some  time  prior  to  the  Tavares  contract? 

A.  That  is  correct;  that  land  was  filled  from  the 
spoil  that  was  dredged  from  the  main  channel  at  the 
time  it  was  deepened.  And  at  the  time  I  took  that  into 
consideration,  in  1942.  In  other  words,  before  Tavares 
started  in  on  this  construction  work  on  this  shipyard, 
Parcel  A  was  not  dredged  except  for  the  dredging  that 
had  been  done  by  the  San  Francisco  Bridge  Company. 
But  the  land  back  of  the  bulkhead  line  had  been  filled 
with  this  spoil  from  the  main  channel. 

Q.  That  filling  in  and  dredging  of  the  main  channel 
was  in  1938,  was  it  not?  A.     That  is  right. 

Q.  And  that  was  at  the  time  they  made  the  deal  be- 
tween [947]  National  City  and  the  government  and  gave 
the  government  90  some  acres  of  land,  and  the  government 
didn't  dredge  it,  is  that  right? 

A.  As  to  those  facts,  I  can't  testify  because  I  am  not 
familiar  with  them. 

Q.     Anyway,  it  was  1938? 

A.  Yes,  sir;  that  is  right.  It  was  somewhere  in  that 
neighborhood.  And  this  land  back  of  the  bulkhead  line 
was  what  you  would  call  rough  filled. 

Q.  In  any  event,  in  making  your  valuation,  you  did  not 
eliminate  that  filling  but  took  it  into  consideration? 

A.     Oh,  no. 
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Q.  In  other  words,  you  took  the  land  just  as  it  was, 
then? 

A.  That  is  right.  Without  the  roads,  without  the 
bulkheads,  without  the  sewers,  without  the  water,  without 
the  lights  and  without  the  power,  it  was  just  a  raw  piece 
of,  you  might  say,  harbor  land  that  was  yet  to  be  de- 
veloped. [948] 

Q.  So  you  eliminated  from  that  figure  any  improve- 
ments that  the  San  Francisco  Bridge  Company  put  on  it? 

A.  That's  right.  I  testified  that  it  was  my  opinion 
that  this  land  in  1942  had  a  value  of  $251,000,  exclusive 
of  the  work — 

Q.     I  see. 

A.  — of  the  San  Francisco  Bridge  Company,  but  in- 
cluding the  spoil  or  fill  that  was  placed  upon  the  land 
back  of  the  bulkhead  line  taken  from  the  main  channel  at 
the  time  it  was  dredged. 

Q.  You  have  testified  that  at  some  time  or  other  in 
your  investigation  you  found  that  a  portion  of  these  im- 
provements, as  they  are  indicated  on  this  model  here,  had 
been  removed?  A.     No,  I  don't  think  I  testified — 

Q.  I  thought  you  stated  that  at  some  time  or  other 
you  found,  in  making  your  observations,  that  the  Navy 
had  then  taken  over  and  that  a  part,  at  least,  of  the  im- 
provements had  been  removed? 

A.  Oh,  yes,  I  know  what  you  are  referring  to  now. 
Yes,  that  is  true,  that  at  the  time  I  went  to  look  at  the 
property  again,  which  was  a  few  weeks  ago,  the  Navy 
was  in  possession  and  had  made  considerable  changes  so 
that  if  one  went  there  today  they  would  not  have  found 
the  picture  as  indicated  by  this  model.  |949] 

0.  Did  you  know  when  the  dismantling  of  the  im- 
provements as  shown  on  here  was  started  ? 
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Mr.  Landrum :  Just  a  moment.  That  is  objected  to, 
if  the  court  please.  We  are  concerned  here,  in  so  far  as 
counsel's  clients  are  concerned,  with  the  valuation  on 
November  10,  1942,  so  it  does  not  make  any  difference 
what  occurred  subsequent  to  that  time.  As  to  Tavares, 
it  is  December  23,  1944.  I  feel  it  is  not  proper  to  go  into 
anything  the  Navy  has  done  subsequent  to  that  time. 

The  Court:     Objection  sustained. 

Mr.  Monroe :     That  is  all. 

Mr.  John  M.  Martin:     If  the  court  please, — 

The  Court:     Yes. 

Q.  By  Mr.  John  M.  Martin:  Mr.  Shattuck,  had  the 
United  States  Government  entertained  on  the  23rd  day  of 
December,  1944,  the  same  opinion  that  you  have  expressed 
from  the  witness  stand  as  to  the  value — 

The  Court :     Just  a  moment. 

Mr.  John  M.  Martin:  Will  you  read  as  far  as  I  have 
gone  ? 

(Portion  of  question  read.) 

Mr.  John  M.  Martin:  May  I  just  start  my  question 
anew,  your  Honor? 

The  Court:  Yes,  start  it  again,  Mr.  Martin,  and  we 
will  proceed  with  this  room  this  way  for  a  few  minutes. 
We  want  the  air,  but  we  must  conduct  the  proceedings  in 
court  so  that  [950]  they  will  be  intelligible.  Leave  the 
windows  open  for  a  while,  and  if  there  is  not  much 
activity  in  the  air  we  can  have  the  benefit  of  the  fresh  air. 
Otherwise,  we  will  have  to  close  them. 

O.  By  Mr.  John  M.  Martin:  Mr.  Shattuck,  had  the 
United  States  government  on  the  23rd  day  of  December, 
1944,  been  of  the  same  opinion  as  that  which  you  have 
just  expressed  from  the  witness  stand  relative  to  the  fair 
market  value  of  the  lease  and  option  rights  held  by  Con- 
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Crete  Ship 'Constructors,  do  you  know  of  any  reason  why 
they  would  have  thought  it  necessary  to  condemn  in  this 
action,  under  date  of  December  23,  1944,  the  lease  and 
option  then  held  by  Concrete  Ship  Constructors? 

A.  Yes.  I  think  that  would  be  required,  to  include  the 
Tavares  Construction  Company  as  a  defendant  in  the 
action  because  they  had  an  apparent  interest  in  the 
property. 

Q.  Why  couldn't  they,  under  your  understanding  of 
this  lease,  merely  have  notified  the  Concrete  Ship  Con- 
structors that  they  intended  to  exercise  their  right  of 
priority  that  you  have  discussed  at  length,  as  set  forth 
in  the  lease? 

A.  Well,  of  course,  that  goes  into  the  realm  of  specu- 
lation there,  as  to  why  they  did.  They  elected  to  condemn 
instead  of  exercising  their  rights  under  paragraph  (b). 
It  would  appear  from  the  correspondence  that  they  de- 
sired to  exercise  their  right  under  paragraph  (b),  but 
apparently  were  [951]  resisted  by  the  Tavares  Construc- 
tion Company,  so  they  elected  to  condemn.  That  is  the 
way  I  would  look  at  it. 

Q.  So  it  is  your  understanding  that  under  the  lease 
the  government  had  a  right,  through  exercising  its  priority 
rights  therein  granted,  to  merely  take  over  and  use  this 
property,  and  thereby  end  and  terminate  all  rights  of 
Concrete  Ship  Constructors? 

A.     I  don't  think  there  is  any  question  about  it. 

Q.  It  is  upon  that  understanding  of  the  agreement  that 
you  have  based  your  testimony  in  this  case? 

A.  No,  not  at  all.  That  is  just  one  of  the  elements. 
In  other  words,  it  was  my  opinion  that  any  informed  pur- 
chaser would  have  carefully  considered  every  clause  of 
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that  lease,  as  well  as  the  property,  the  machinery  and 
facilities,  they  would  have  looked  at  it  from  every  angle, 
and  from  any  angle  they  looked  at  it,  I  think  they  would 
come  back  to  the  same  conclusion,  that  they  would  pay 
nothing  for  it. 

Q.  You  don't  think  it  would  have  made  any  difference 
to  a  purchaser  if  you,  as  a  broker  endeavoring  to  sell  the 
lease  and  option,  had  calculated  the  fair  market  value  as 
of  January  1,  1950,  and  endeavored  to  explain  to  a  pro- 
spective purchaser  the  fact  that  he  had  the  right  to  pur- 
chase on  January  1,  1950,  and  that  that  was  one  right 
that  the  government  could  not  preclude  him  from  exercis- 
ing, no  matter  what  kind  of  a  notice  they  served?  Is 
that  in  accordance  with  [952]  your  understanding? 

A.  No,  I  never  read  anything  like  that  in  the  lease, 
that  they  had  a  right  to  buy  the  lease  on  January  1,  1950. 

Q.  You  read  in  the  lease  under  paragraph  12,  that  was 
granted  for  a  term  of  years  that  was  to  expire  or  terminate 
on  December  31,  1949,  with  an  automatic  option  for  re- 
newal on  December  31,  1949? 

A.  I  think  you  are  mixed  up  there,  counsel.  The 
lease  provides — 

Q.     Will  you  turn  to  paragraph  12,  please? 

A.  The  lease  provides  that  the  term  should  end  on 
December  31,  1947,  and  be  automatically  renewed  until 
December  31,  1949,  and  the  lease  further  provided  in 
paragraph  12  that  it  could  be  canceled  by  either  party, 
providing  the  property  was  no  longer  needed  for  the  con- 
struction of  boats  for  the  government,  and  there  is  set 
up  in  paragraph  12  a  method  of  arbitration  for  settle- 
ment of  that  question  if  there  was  any  difference  of 
opinion  between  the  parties,  as  to  whether  the  property 
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was  needed  for  construction  of  boats  for  the  government, 
and  it  also  provided  in  paragraph  14  in  clause  (a)  that 
the  government  itself  could  cancel  provided  the  contracts 
to  build  ships  by  Tavares  had  been  substantially  com- 
pleted, or  provided  it  were  terminated  before  they  were 
substantially  completed;  and  it  also  provided  in  paragraph 
(b)  of  paragraph  14  that  if  the  government  required 
priority  [953]  for  this  site,  machinery  and  facilities  for 
its  self  or  any  other  branch  of  the  government,  it  could 
cancel  this  lease. 

Q.  Don't  you  think  we  might  reconcile  our  ideas  a 
little  more  readily  if  we  stick  to  the  one  question  of 
priority  until  we  have  finished  with  that  question?  This 
is  a  rather  voluminous  agreement,  and  I  want  you  to  dis- 
cuss all  of  its  terms,  but  for  the  moment  let  us  talk  about 
the  right  accorded  the  government  of  priority,  and  see  if 
you  and  I  have  the  same  understanding  as  to  what  the 
lease  says  on  the  subject  of  priority. 

Is  it  your  understanding  that  if  the  government  on 
December  23,  1944,  had  said,  "The  government  will  now 
exercise  its  rights  to  priority  use  of  this  lease,"  that  that 
action  on  the  part  of  the  government  would  have  ended 
all  rights  of  the  Concrete  Ship  Constructors  under  this 
lease  ? 

A.  So  far  as  occupying  and  using  these  facilities  were 
concerned,  yes. 

Q,  As  you  read  this  lease,  when  the  date  December  31, 
1947  was  reached,  commencing  in  paragraph  12, — by  the 
way,  do  you  have  a  copy  of  this  lease,  Mr.  Shattuck? 

A.  T  have  an  outline  of  it  here,  so  that  I  am  pretty 
familiar  with  it. 

The  Court:     You  had  better  take  this  copy. 
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Mr.  John  M.  Martin:  I  do  not  hke  to  deprive  the 
court  of  its  copy.  [954] 

The  Court:     That  is  all  right. 

The  Witness :     I  am  familiar  with  it. 

Q.  By  Mr.  John  M.  Martin:  I  am  handing  the  wit- 
ness a  copy  of  Exhibit  W.  Now,  directing  your  attention 
to  paragraph  12,  where  it  states : 

"twelve:  Subject  to  termination  upon  the  terms 
hereinafter  in  this  paragraph  twelve  provided,  De- 
fense Corporation  hereby  agrees  to  sublease  the  Site 
and  to  lease  the  Facilities  and  Machinery  to  be 
acquired  hereunder,  and  does  hereby  sublease  the 
Site,  and  leases  the  Facilities  and  Machinery  to  be 
acquired  hereunder,  to  Lessee  and  Lessee  does  hereby 
lease  and  sublease  the  same  from  Defense  Corpora- 
tion for  a  term  ending  December  31,  1947,  which 
term,  upon  its  expiration,  shall  be  automatically  ex- 
tended, subject  to  similar  termination  for  an  addi- 
tional period  ending  December  31,  1949." 

Now,  is  it  your  understanding  that  had  no  condemna- 
tion been  filed  and  had  no  notice  been  served  by  either 
party  that  upon  the  expiration  of  the  lease  there,  the  first 
period,  December  31,  1947,  that  Concrete  Ship  Construc- 
tors could  have  on  the  first  day  of  January,  1948,  elected 
to  purchase?  [955] 

A.     No,  they  certainly  could  not;  not  under  that. 

Q.  And  is  it  your  understanding  that  upon  the  expira- 
tion of  the  term  ending  December  31,  1949,  that  the  lessee 
could  on  January  1,  1950,  have  elected  to  purchase? 

A.     No,  he  could  not;  not  in  my  opinion. 
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Q.  You  did  not  understand,  and  do  not  understand 
now,  that  the  lessee  had  any  such  right? 

A.  No,  he  had  only  a  right  to  purchase  that  equip- 
ment, in  my  opinion,  under  two  conditions;  one,  that  the 
lease  was  cancelled  under  Paragraph  Twelve  or,  two,  that 
it  was  cancelled  under  clause  (a)  of  Paragraph  Fourteen. 
Otherwise,  they  had  no  option, 

Q.  If  that  be  your  understanding,  then  I  direct  your 
attention  to  Paragraph  Fifteen  of  Exhibit  W,  which 
states,  "Upon  the  expiration  or  termination  of  this  lease 
or  extension  thereof  pursuant  to  Paragraph  Twelve 
hereof," — now,  just  stop  for  a  moment  with  the  portion  I 
have  read.  Is  the  date,  December  31,  1947,  to  which 
I  have  directed  your  attention  in  Paragraph  Twelve  an 
expiration  date  within  the  meaning  of  the  first  sentence 
of  Paragraph  Fifteen? 

A.  I  think  that  the  word  "termination"  there  refers 
to  the  termination  or  cancellation  of  the  lease  pursuant  to 
that  paragraph. 

Q.  I  direct  your  attention  again  to  this  copy  of  the 
lease,  and  I  wish  you  would  take  it,  if  you  don't  mind, 
and  I  [956]  direct  your  attention  to  the  meaning  of  the 
word  "expiration"  as  used  in  Paragraph  Fifteen : 

"Upon  the  expiration  or  termination  of  this  lease," — 

A.     " — pursuant  to  Paragraph  twelve." 

Q.     Yes.  A.     Yes. 

Q.  Paragraph  Twelve  provided,  did  it  not,  two  expira- 
tion dates,  one  December  31,  1947,  and  a  second,  Decem- 
ber 31,  1949?  A.     That  is  right. 

Q.  Both  of  those  dates,  as  you  understand  it,  were 
expiration  dates?  A.     That's  right. 
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Q.  So  that  upon  the  occurrence  of  either  one  of  those 
dates,  the  option  under  Paragraph  Fifteen  would  have 
come  into  being? 

A.     Not  according  to  my  understanding,  no. 
Q.     Upon  what  do  you  base  any  contrary  understand- 
ing? 

A.  On  the  fact  that  these  facilities  are  owned  by  the 
United  States  of  America,  and  that  it  reserved  to  itself 
the  right  to  transfer  these  facilities,  this  site  and  this 
machinery,  to  any  other  branch  of  the  government,  if  it 
needed  the  priority  for  same,  and  that  it  wasn't  giving  an 
option  to  Tavares  except  under  two  conditions. 

Q.  Now,  the  priority  provision  that  you  speak  of  is 
in  [957]  Paragraph  Fourteen,  so  I  direct  your  attention 
to  Paragraph  Fourteen  of  the  lease,  which  reads  in  part: 
"Defense  Corporation,  by  notice  in  writing  with 
the  approval  of  the  Maritime  Commission  noted 
thereon,  may,  in  addition  to  all  other  rights  with 
reference  to  termination  under  paragraph  twelve 
hereof,  cancel  this  lease  or  extension  thereof,  in  the 
event  (a)  all  or  substantially  all  of  Lessee's  contracts 
with  the  Government,  at  any  time  outstanding,  for 
the  construction  of  concrete  barges  and  other  boats 
shall  be  terminated  or  cancelled  prior  to  completion, 
or  (b)  the  Government  shall  request  priority  for 
itself  or  others  with  respect  to  the  use  of  the  facilities 
to  be  provided  hereunder  and  Lessee  shall  fail  or 
refuse  to  give  such  priority." 

Is  it  your  understanding  that  in  the  event  lessee  gave 
such  priority  pursuant  to  such  a  request,  so  that  the  lessee 
was  not  in  default  in  that  respect,  that  nevertheless  the 
lease  ended  merely  by  virtue  of  the  request  for  priority? 
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A.  Well,  if  they  made  such  a  request,  so  far  as  Tavares 
Construction  Company  was  concerned,  they  would  be  out. 

O.  Well,  now,  let's  follow  that  along.  Upon  what  do 
you  base  that  conclusion?  You  say  they  would  be  out. 
They  would  still  have  the  right  to  exercise  their  option 
on  either  January  1,  1948,  or  January  1,  1950,  would 
they  not?   [958] 

A.     Not  the  way  I  would  read  it. 

Q.  Why  not?  That  is  what  I  am  trying  to  get  to- 
gether on  with  you,  Mr.  Shattuck.  Will  you  explain  to 
me  why? 

A.  Well,  it  may  be  that  your  question  of  why  illus- 
trates why  I  think  this  lease,  coupled  with  an  option  has 
no  price  in  the  open  market,  for  the  reason  that  it  is  so 
conjectural  and  subject  to  so  many  interpretations  and  is 
so  speculative  that  I  don't  believe  any  informed  purchaser 
w^ould  dare  to  buy  it.  In  other  words,  I  apparently  read 
and  look  at  it  in  one  way  as  a  layman,  and  as  a  realtor, 
and  as  one  who  has  to  analyze  leases,  for  one  thing,  from 
the  standpoint  of  the  fellow  who  is  going  to  operate  under 
them :  and  you,  apparently,  read  it  in  some  other  way  as  an 
attorney,  and  perhaps  if  some  other  lawyer  read  it,  he 
may  read  it  some  other  way,  and  so  you  get  into  a  law 
suit,  and  when  you  talk  about  a  price  on  the  market, 
nobody  wants  to  buy  a  law  suit,  and  so  nobody  wants 
to  buy  it  at  any  price. 

Q.  Then  point  out  to  me  any  provision  in  this  case 
where  there  is  not  set  forth  in  plain  English  language  the 
rights  of  the  parties. 

A.  Well,  I  think  that  T  can  read  English,  and  I  have 
carefully  reread  this  lease  dozens  of  times,  and  apparently 
you  have,  too,  and  apparently  get  a  different  interpreta- 
tion on  the  meaning  of  certain  words. 
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Q.  I  am  trying,  Mr.  Shattuck,  to  get  before  the  jury 
[959]  wherein  we  differ,  if  I  can,  and  I  soHcit  your  aid 
in  that  respect. 

A.     I  will  be  very  glad  to  help  you,  sir. 

Q.  It  is  your  understanding,  I  take  it,  that  Concrete 
Ship  Constructors  would  be  out,  and  by  that  expression  you 
mean  they  would  no  longer  have  any  right  of  any  char- 
acter or  nature  whatsoever,  in  the  event  the  government 
exercised  its  right  of  priority? 

A.  That  is  my  opinion.  In  other  words,  I  think  the 
Tavares  Construction  Company,  under  the  terms  of  this 
agreement,  was  merely  there  as  an  operating  manager  and 
agent  for  the  United  States  of  America,  building  ships 
for  the  war  effort. 

Q.  Why,  then,  did  the  lease  contain  the  provision, 
*'and  Lessee  shall  fail  or  refuse  to  give  such  priority"? 

A.  Well,  because,  and  then  you  may  say  quite  appar- 
ently from  the  correspondence  they  did  contend  they  had 
some  right  there,  and  the  government  had  to  be  in  a  posi- 
tion because  of  the  war  to  make — to  take  immediate  action. 

Q.  I  will  admit,  for  the  purpose  of  discussion,  that 
the  Concrete  Ship  Constructors  did  contend  they  did  have 
a  right.  But  let's  get  back  to  the  meaning  of  these  few 
words,  "and  Lessee  shall  fail  or  refuse  to  give  such  pri- 
ority." What  could  have  been  the  object  of  putting  such  a 
proviso  in  this  lease,  if  they  were  to  lose  all  their  rights 
not-  [960]  withstanding  the  fact  they  did  give  such 
priority  ? 

A.  I  don't  know.  T  didn't  write  the  lease,  but,  as 
I  interpret  it.  under  that  clause  the  government  certainly 
reserved  for  itself  the  right  to  take  these  facilities  and 
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ask  the  Tavares  Construction  Company  to  step  out  of  the 
picture  and  turn  them  over  to  others  to  run  and  operate. 

Q.  Now,  you  say  they  reserved  the  right  to  take  them. 
Let's  be  more  accurate.  The  agreement  says,  "or  (b)  the 
Government  shall  request  priority  for  itself  or  others  with 
respect  to  the  use  of  the  facilities  to  be  provided  here- 
under,"— A.     That's  right. 

Q.     So  the  priority  right  had  only  to  do  with  the  use? 

A.     That  is  all  the  lease  had  to  do  with,  is  the  use,  too. 

Q.  So  that  if  the  government  exercised  its  right  of 
prior  use  of  the  facilities  and  machinery,  as  it  had  a  right 
to  do,  and  the  Concrete  Ship  Constructors  accorded  such 
priority  when  requested  and  the  United  States  government 
continued  in  possession  and  retained  such  prior  use  until 
the  termination  of  the  lease,  on  December  31,  1949,  what 
is  there  in  this  writing  that  you  find  that  says  that  Con- 
crete Ship  Constructors  could  not  have  had  the  right  to 
purchase  on  the  expiration  of  that  lease,  according  to  its 
terms  on,  to- wit,  December  31,  1949?  In  other  words, 
what  is  there  in  there  that  would  have  kept  Concrete 
Ship  Constructors  from  stepping  [961]  up  and  saying  to 
the  United  States  government,  "We  are  now  ready  to 
purchase  this  shipyard,  complete  with  its  facilities,  and  it 
was  your  duty  under  the  contract  to  pay  all  insurance, 
taxes  and  upkeep  on  it  for  the  entire  five-year  period  since 
December  23,  1944,  when  you  first  commenced  to  use  it." 
What  is  there  in  this  agreement  which  to  you,  and  under 
your  interpretation,  bars  the  Concrete  Ship  Constructors 
from  saying  on  January  1,  1950,  "Here  is  our  option 
price.  We  have  calculated  the  depreciation  in  accordance 
with  our  lease  agreement,  set  forth  on  Exhibit  Q,  and 
after  that  credit  and  reduction  of  the  option  price,   we, 
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on  January  1,  1950,  demand  a  deed  to  this  property"? 
Just  tell  me  and  tell  the  jury  in  your  own  way,  and  I 
don't  want  to  interrupt  you,  anything  and  everything  that 
you  think  that  would  have  precluded  the  Concrete  Ship 
Constructors  from  electing  to  purchase  on  January  1,  1950, 
merely  because  the  government  had  exercised  the  right  of 
priority?  Let's  limit  it  in  this  question  to  the  govern- 
ment having  requested  the  right  of  priority. 

A.  Well,  I  would  answer  your  question  or  statement 
in  this  way,  that  under  paragraph  (b)  or  clause  (b), 
rather,  of  paragraph  14,  the  government  reserved  to  itself 
the  right  to  use  for  itself,  or  for  others,  this  particular 
property,  and  they  elected  prior  to  the  expiration  date  to 
do  so,  and,  therefore,  there  was  no  option  because  they 
forestalled  it  [962]  by  their  own  action.  The  govern- 
ment did  not  grant  the  option.  As  I  understand  that 
lease,  there  were  two  things  that  had  to  happen  before 
the  option  ever  came  into  being,  and  it  didn't  come  into 
being,  and  because  it  was  speculative  in  that  respect,  in 
my  opinion,  it  had  no  value,  was  worth  nothing.  And 
even  assuming — even  assuming  that  your  position  is  cor- 
rect, that  my  interpretation  is  wrong  and  yours  is  right, 
and  they  had  that  option,  it  is  still  my  opinion  it  is  worth 
nothing  because  they  would  have  had  to  pay  more  for  the 
site  and  for  the  used  facilities  and  machinery  than  the 
entire  property  was  worth  or  would  have  been  worth  in 
the  open  market. 

Q.  Have  you  calculated  what  the  option  price  of  the 
facilities  and  machinery  would  have  been  on  January  1, 
1950?  A.     No,  not  in  1950,  but— 

Q.  Will  you  turn  to  Exhibit  Q  and  very  quickly  dis- 
cuss with  me, — do  you  have  a  copy  of  Exhibit  Q,  Mr. 
Shattuck?  A.     Not  with  me. 
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Q.  Turning  to  the  last  page  of  Exhibit  Q,  I  direct 
your  attention  to  Schedule  1.  The  original  cost  there 
shown  is  $1,999,000  odd.  That  was  a  class  of  improve- 
ments relative  to  which  the  depreciation  was  five  per  cent; 
is  that  correct?  A.     The  arbitrary  rate,  yes. 

Q.     As  set  forth  in  the  lease? 

A.     That's  right.  [963] 

Q.  So  that  if  the  lease  had  run  five  years  from  Decem- 
ber 23,  1944,  until  the  exercise  of  an  option  on  January  1, 
1950,  there  would  have  been  five  years  additional  deprecia- 
tion at  five  per  cent  per  year,  or  a  total  of  25  per  cent, 
and,  therefore,  you  would  arrive  at  the  additional  de- 
preciation as  to  Schedule  1  by  taking  25  per  cent  or  one- 
fourth  of  $1,999,796.75;  is  that  correct? 

A.     That  is  right. 

O.  And  you  would  go  through  the  same  process  with 
Schedule  2,  as  to  the  total  cost  of  $603,000  odd,  except 
that  you  would  take  10  per  cent  depreciation  per  year, 
for  each  of  the  five  years,  or  an  additional  50  per  cent 
depreciation  ? 

A.  Not  additional  50  per  cent,  but  a  total  of  50  per 
cent. 

Q.  Five  years  from  December  22,  1944  to  December 
23,  1949  would  be  five  years  additional? 

A.     Oh,  that  is  right. 

Q.  And  at  10  per  cent  per  year  that  would  be  an  addi- 
tional 50  per  cent?  A.     That's  right. 

Q.  So  you  would  have  to  take  one-half  of  the 
$603,023.04  as  additional  depreciation  that  would  occur 
prior  to  December  31,  1950;  is  that  correct? 

A.     That  is  right.  [964] 
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Q.  With  reference  to  the  other  items  of  portable 
durable  tools  and  automatic  equipment,  they  would  have 
been  completely  written  off  within  the  five  years  at  25 
per  cent  depreciation,  so  that  the  remaining  price  under 
the  option,  which  as  of  December  23,  1944,  is  shown  there 
in  the  last  column  to  be  $30,956.75  would  be  completely 
depreciated,  would  it  not? 

A,     It  would  have  been  wiped  out,  that  is  right. 

Q.  So  that  when  you  add  the  total  additional  deprecia- 
tion— 

Mr.  Crouch :     Wait,  please,  Mr.  Martin. 

Mr.  John  M.  Martin:     All  right. 

Q.  By  Mr.  John  M.  Martin:  So  that,  when  you  add 
the  total  additional  depreciation  that  would  occur,  accord- 
ing to  the  original  schedule  for  depreciation  in  the  lease, 
there  would  have  occurred  during  the  period  from  Decem- 
ber 23,  1944  until  December  31,  1949  a  total  depreciation 
of  approximately  $832,000,  in  addition  to  that  calculated 
on  Exhibit  Q;  is  that  correct? 

A.  I  haven't  made  the  calculation.  If  you  have  made 
it,  why,  I  will  take  your  figure. 

Q.  Am  I  to  understand  that  before  expressing  your 
opinion  that  this  lease  was  worth  nothing,  you  made  no 
such  calculation? 

A.  No,  for  the  reason  that  it  wouldn't  make  a  great 
[965]  deal  of  difference.  In  other  words,  the  machinery 
and  facilities  would  be  five  years  older,  and  the  deprecia- 
tion you  are  taking  is  an  arbitrary  depreciation,  and 
probably  would  not  be  sufffcient.  Probably  it  would  be 
more  than  that  actually,  if  they  made  any  use  of  them  at 
all.  And,  furthermore,  many  of  these  things  at  a  future 
date,  deferred  back  to  today  and  discounted,  would  bring 
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us  out  at  about  the  same  price.  In  other  words,  an  in- 
formed purchaser  just  simply  would  say,  "I  still  would 
pay  nothing." 

Q.  In  other  words,  you  jump  to  your  conclusion  with- 
out making  the  calculation  or  approximating  the  figure? 

A.  No,  I  didn't  jump  to  my  conclusion.  I  made  a 
very  careful  study,  but  I  didn't  go  into  the  realm  of  what 
might  happen  five  years  from  now.  It  has  been  my  ex- 
perience as  a  real  estate  broker  and  appraiser  that  when 
people  are  talking  about  the  market  value  of  property  as 
of  a  given  date,  they  are  a  lot  more  interested  in  what 
happens  right  at  that  time  and  what  happened  immedi- 
ately before  that  time  than  they  are  in  what  is  going  to 
happen  five  or  six  years  from  that  time. 

Q.  You  have  proceeded  on  the  theory  that  it  was  not 
proper,  then,  I  take  it,  for  you  to  take  into  consideration 
or  express  a  value  as  to  any  property  right  that  had  a 
speculative  value? 

A.  I  don't  think  you  can  where  it  is  a  pure  speculation. 
[966]  Property  may  have  speculative  value  or  a  chance 
for  a  speculative  increase  in  value,  and  that  would  affect 
its  value  now,  but  to  take  a  legal  document  and  to  specu- 
late as  to  what  may  or  may  not  happen  under  that  legal 
document  and  expect  somebody  to  pay  you  something  for 
it  in  the  market,  you  just  don't  do  it. 

Q.  You  said  that  under  your  viewpoint  the  option  had 
never  come  into  being?  A.     That's  right. 

Q.  You  don't  understand,  then,  that  this  contract. 
Exhibit  W,  contains  by  its  terms  an  absolute  option,  an 
absolute  grant  to  the  lessee  of  an  option? 

A.  I  don't  understand  that,  and  even  assuming  you  are 
right,  as  I  said  before,  assuming  you  are  right  and  that 
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I  was  wrong,  it  is  still  my  opinion  that  the  lease  coupled 
with  an  option  had  no  value. 

Q.  So  that  to  arrive  at  the  option  price  as  to  the 
facilities  and  machinery  as  of  January  1,  1950,  it  would 
have  been  necessary  to  deduct  from  the  option  price  stated 
on  Exhibit  Q  of  $2,141,236.49  an  amount  which  I  have 
approximated  as  being  in  excess  of  $800,000. 

A.  All  right.  Then  you  still  have  the  buyer,  and  when 
he  went  to  look  at  that  deal,  he  would  say,  ''Well,  let's 
see.  This  gear  is  five  years  old  now,  and  it  was  used 
three  years,  approximately  three  years  during  the  war  full 
[967]  tilt,  and  it  is  now  five  years  older.  I  don't  think  I 
would  give  very  much  for  it." 

I  think  the  buyer  would  say,  "Now,  these  buildings  that 
were  built  out  here,  they  are  board  and  bat  building." 
The  Administration  Building  has  probably  two  or  three 
times  as  much  area  in  it  as  anyone  would  need  for  a  pri- 
vate undertaking,  and  they  would  say,  "Well,  I  don't 
think,  considering  its  age  and  type  of  construction,  I  would 
give  you  very  much  for  it." 

Then  they  would  go  over  and  look  at  the  four  wet  docks, 
without  any  bottoms  in  them,  and  I  think  they  would  say, 
'Well,  in  a  city  the  size  of  San  Diego,  we  might  just  as 
well  write  those  off  right  off  the  bat."  There  goes  about 
$1,000,000.  He  would  say,  "We  can  write  that  off.  We 
wouldn't  give  a  dime  for  it.     It  has  no  particular  use." 

So  I  don't  think  if  an  informed  person  looked  that 
whole  layout  over  and  considering  he  would  have  to  pay 
what  he  would  have  to  pay  the  government  to  get  it,  I 
don't  think  he  would,  and  I  think  he  would  say,  "Uncle, 
you  keep  it." 
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Q.  I  understand  what  you  are  saying,  but  you  haven't 
told  me,  and  what  I  am  trying  to  get  before  the  court  and 
jury  now  is  the  fact  as  to  whether  you  gave  consideration 
to  certain  things  that  are  stated  in  this  lease  and  option. 
Did  you  give  any  consideration  to  the  question  as  to  whose 
obligation  it  would  be  to  maintain  this  shipyard  in  the 
[968]  event  the  government  exercised  the  right  of  priority 
for  the  five  years  up  to  December  31,  1949? 

A.  I  have  already  testified  that  if  they  elected  to  exer- 
cise that  right  of  priority  under  clause  (b)  of  paragraph 
14,  Tavares  would  be  out. 

Q.  Let  us  assume,  for  the  purpose  of  discussion,  that 
you  are  wrong  in  that.  Has  it  been  your  experience  that 
the  United  States  takes  pretty  good  care  of  its  shipyards, 
facilities,  machinery  and  equipment? 

A.     I  think  I  would  answer  that,  "Yes." 

Q.  Do  you  understand  whether  or  not  the  United 
States  Government  pays  taxes  on  facilities  and  machinery 
that  are  permanently  affixed  to  real  estate  subsequent  to 
the  date  it  has  condemned  and  acquired  the  fee  title? 

A.  The  Defense  Plant  Corporation  in  using  equipment 
of  this  was  subject  to  taxes,  insurance,  and  so  forth. 

Q.  Just  a  moment.  I  don't  think  you  understand  the 
question.    Read  it,  please. 

(The  question  was  read.) 

A.  Oh,  not  subsequent  to  the  date  of  the  condemna- 
tion, no. 

Q.  So  that  subsequent  to  the  date  of  declaration  in 
this  case,  whereupon  the  fee  title  i)assed  to  the  United 
States  government,  is  it  your  opinion  that  the  government 
would  promptly  go  off  any  tax  rolls?  [969 J 
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Mr.  Landrum :  Just  a  moment,  your  Honor.  That  is 
predicated  on  something  which  happened  subsequent  to 
December  23,  1944,  and  we  took  the  property  on  that  day, 
your  Honor. 

The  Court:  I  think  so.  The  right  to  terminate  is  as 
of  that  date. 

Mr.  John  M.  Martin :  I  only  seek  to  show,  if  your 
Honor  please,  the  question  of  future  taxes.  The  lease 
clearly  states  we  shall  pay  taxes,  insurance,  maintenance 
and  upkeep,  and  I  want  to  know  whether,  in  arriving  at 
his  opinion  he  took  into  consideration  as  to  whether  the 
lessee  would  have  to  furnish  the  maintenance,  the  machin- 
ery upkeep,  the  watchmen  and  taxes,  or  whether  he  under- 
stands under  the  lease  that  those  obligations  then  would 
become  the  burden  of  the  United  States  government,  in 
the  event  it  exercised  its  rights  of  prior  use. 

The  Court:  You  mean  during  the  operative  period  of 
the  lease,  or  during  a  subsequent  period? 

Mr.  John  M.  Martin:  I  am  assuming  they  may  exer- 
cise the  right  of  priority  on  December  23,  1944,  and  had 
continued  in  possession  of  the  yard  throughout  the  remain- 
ing portion  of  the  lease,  and  the  lease  clearly  says  they 
are  to  pay,  as  lessee,  the  maintenance,  insurance  and  taxes. 
I  want  to  know  whether  the  witness  understands  as  to 
whose  obligation  it  is,  in  that  event. 

The  Court:  I  think  your  question  was  not  clear,  Mr. 
[970]  Martin. 

Mr.  John  M.  Martin:  I  appreciate  that,  if  the  court 
please. 

The  Witness :  I  feel,  counsel,  that  I  already  answered 
that  when  I  said  that  if  the  government  exercised  its  right 
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to  priority  in  the  use  of  those  faciHties  that  Tavares 
would  have  been  out.  Naturally,  if  he  was  out,  he  would 
not  have  the  obligation. 

O.  You  do  not  understand  that  notwithstanding  the 
exercise  of  the  right  of  priority,  that  there  was  a  contract 
obligation  here  on  the  part  of  the  government  to  continue 
this  property  in  existence  as  a  shipyard,  so  that  it  could 
tender  to  the  lessee,  Concrete  Ship  Constructors,  on  the 
expiration  of  the  lease,  in  accordance  with  its  terms,  to- 
wit,  on  December  31,  1949,  the  shipyard  and  facilities  in 
the  condition  in  which  they  existed  when  the  government 
exercised  its  right  of  priority,  subject  only  to  fair  wear 
and  tear  of  the  property? 

A.  No,  I  didn't  interpret  that  document  as  being  that 
kind  of  an  obligation  on  the  United  States  of  America 
at  all. 

Q.  All  right.  Then  if  there  is  any  such  obligation, 
you  gave  no  consideration  to  it  in  arriving  at  your  opinion 
as  to  value?  A.     No,  not  at  all,  because — 

Q.     All  right.   [971] 

Mr.  Landrum:     Let  him  finish  his  answer,  please. 

Q.     By  Mr.  John  M.  Martin:     All  right. 

A.  Actually,  not  at  all,  because  it  is  one  of  those  con- 
jectural things  that  is  subject  to  interpretation.  In  the 
market,  why,  that  would  just  be  another  reason  why  a 
possible  purchaser  would  just  shake  his  head  and  walk 
away  from  it. 

Q.  Did  you  take  into  consideration,  in  arriving  at  the 
value  of  this  leasehold  estate,  the  question  as  to  whether 
the  acquisition  cost  of  the  site,  the  lands  here,  in  the  event 
the  option  was  exercised  on  January  1,   1950,  would  in- 
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elude  any  interest  on  the  acquisition  cost  during-  the  ensu- 
ing period  of  years  up  to  January  1,  1950? 

A.  It  was  provided  that  the  option  price,  assuming 
the  option  came  into  being,  was  to  be  fixed  at  the  actual 
cost,  acquisition  cost  of  the  site,  plus  the  acquisition  cost 
of  machinery  and  facilities,  and  so  forth,  less  the  depre- 
ciation as  set  up  in  paragraph  (b)  of  paragraph  15  of 
the  lease. 

Q.  That  is  correct.  Now,  what  I  am  specifically  in- 
quiring about  is  whether  you  took  into  consideration  any 
obligation  on  the  part  of  the  lessee,  in  the  event  he  exer- 
cised his  option  to  purchase,  to  pay  any  interest  to  the 
government  on  the  acquisition  cost  of  the  site,  the  100 
acres  of  land  upon  which  the  shipyard  was  located? 

A.  I  would  have  to  check  that  lease  document  to  make 
[972]  sure  of  that,  of  whether  they  were  to  pay  interest 
on  the  land  cost. 

Q.  To  refresh  your  recollection,  I  direct  your  atten- 
tion to  paragraph  31  of  the  Fifth  Amendment,  which 
was  executed  one  day  subsequent  to  the  commencement  of 
this  condemnation  suit,  on  the  11th  day  of  November, 
1942.  A.     Pardon    me? 

Q.  Paragraph  31,  and  I  think  it  is  the  fifth  page  from 
the  end  of  Exhibit  W,  which  states : 

"Lessee  agrees  that  when  Defense  Corporation 
shall  have  acquired  title  to  that  part  of  the  Site  now 
being  condemned  by  the  Government,  the  Agree- 
ment of  Lease,  dated  December  27,  1941,  as  amended, 
shall  be  further  amended  so  as  to  provide  for  an  in- 
crease in  the  maximum  amount  of  expenditures  to  be 
made  by  Defense  Corporation  in  the  amount  of  the 
cost  thereof  to  Defense  Corporation  (which  amount 
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shall  not  exceed  the  cost  thereof  to  the  Government), 
and  an  increase  in  the  amount  of  rental  to  be  paid 
by  Lessee  under  said  Agreement  of  Lease,  as  amend- 
ed, in  an  amount  sufficient  to  cover  the  cost  of  such 
part  of  the  Site.  Lessee  further  agrees  that  in  the 
event  the  property  leased  to  Lessee  under  said  Agree- 
ment of  Lease,  as  amended,  should  be  transferred  to 
another  branch  of  the  [973]  Government  pursuant  to 
paragraph  twenty-six  thereof  prior  to  the  acquisi- 
tion by  Defense  Corporation  of  title  to  that  part  of 
the  Site  now  being  condemned  by  the  Government, 
Lessee  will,  if  it  should  thereafter  elect  to  exercise 
the  option  to  purchase  conferred  by  paragraph  fif- 
teen of  said  Agreement  of  Lease,  as  amended,  pay 
to  the  Government  the  cost  to  it  of  such  part  of  the 
Site  on  the  same  basis  as  if  such  cost  had  been  part 
of  the  cost  to  Defense  Corporation  of  the  property 
leased  to  Lessee  under  said  Agreement  of  Lease,  as 
amended." 
Now,  can  you  state  whether  or  not  there  would  have 
been  added  any  interest  to  the  acquisition  cost  of  the  land, 
in  determining  the  option  price? 

A.     In  my  opinion,   there   would   have  been   four   per 
cent  interest  added  to  it. 

Q.  Upon  what  do  you  base  that  opinion? 
A.  On  Section  (a)  of  paragraph  15,  where  it  provided 
two  bases  for  estimating;  in  other  words,  you  would  have 
to  go  back  and  calculate  which  of  those  two  bases  would 
then  apply,  not  knowing  what  the  price  of  the  land  was 
going  to  be,  because  you  have  to  determine  whichever  one 
is  the  greater. 
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Q.  But  do  you  understand  the  option  price  would  be 
determined  under  any  conditions  by  taking  a  combination 
of  [974]  (a)  and  (b),  or  must  it  be  determined  under 
either  (a)  or  (b),  whichever  is  the  higher? 

A.  It  must  be  determined  under  either  (a)  or  (b), 
whichever  is  the  higher. 

Q.  Where  do  you  find  any  interest  provision  in  option 
price  (b)  ? 

A.  There  is  none  in  option  price  (b),  but  the  point 
I  am  trying  to  make,  counsel,  is  this,  that  the  document 
itself,  with  reference  to  the  machinery  and  the  facilities 
in  that  paragraph,  you  just  read  reference  to  it  being  on 
the  same  basis  as  upon  which  the  property  was  leased  on 
the  lessee,  provided  that  the  government  was  first  to  get 
back  all  of  its  cost,  plus  four  per  cent,  and  that  as  an  off- 
set against  that  cost,  plus  four  per  cent,  the  lessee  was 
permitted  to  credit  the  rent  he  paid,  plus  four  per  cent 
from  the  date  he  paid  his  rent,  and  that  when  those  two 
figures  equaled  each  other,  one  wiping  out  the  other,  then 
the  option  came  under  paragraph  (b)  and  under  para- 
graph (b)  the  only  thing  they  would  have  would  be  the 
actual  cost  of  the  site  with  the  interest,  plus  the  actual 
cost  of  the  machinery  and  facilities,  less  the  stipulated 
rates  of  depreciation. 

Q.  Well,  am  I  now  to  understand  that  all  the  testi- 
mony you  have  given  as  to  value  of  the  option  price  had 
to  do  with  formula  (b)  for  determining  the  option  price? 

A.  That  is  correct,  because,  in  my  opinion,  that  is  the 
[975]  one  that  will  operate,  because  on  about  November 
the  5th,  or  October  5,  1944,  the  Tavares  Construction 
Company  apparently  had  settled  on  the  question  of  the  rent 
and  interest,  or  approximately  so;  or  it  seems  there  might 
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have  been  some  small  balance,  which  I  assume  has  since 
been  adjusted. 

Q.  In  other  words,  the  total  cost  on  the  question  of 
this  machinery  and  facilities  had,  as  of  October  5,  1944, 
been  fully  repaid  to  the  government,  including  interest  on 
those  amounts? 

A.  Yes,  in  the  form  of  rent,  which  was  paid  as  ships 
were  completed  for  the  government. 

Q.  That  is  correct.  Now,  so  that  you  may  clearly 
understand  what  I  am  trying  to  ascertain:  is  there,  as 
you  understand  the  option  price  under  formula  (b)  any 
provision  whatsoever  for  obligating  Concrete  Ship  Con- 
structors to  pay  any  interest  on  the  acquisition  cost  of  the 
site  of  these  lands,  in  the  event  the  option  was  not  exer- 
cised until  December  31,  1949? 

A.  Based  upon  your  assumptions,  I  would  say  that 
apparently  there  is  no  obligation  to  pay  interest. 

Q.  At  least  no  interest  other  than  whatever  might 
be  allowed  by  this  court  to  the  landowners  as  a  part  of 
their  compensation? 

A.  That,  naturally,  would  be  a  part  of  the  acquisition 
cost.   [976] 

Q.     We  are  not  apart  on  that?  A.     No. 

Q.  The  acquisition  cost  would  include  interest  as  de- 
termined by  any  ultimate  award,  as  made  in  this  action? 

A.     That  is  correct. 

Q.  But  what  I  am  asking  you  is  this:  when  that  is 
determined  in  this  case  there  will  be  no  interest  added 
for  the  succeeding  period  down  to  December  31,  1950? 

A.     I  think  not. 
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Q.  Had  you  that  thought  in  mind  when  you  reached 
your  opinion  as  to  values,  herein  expressed? 

A.  No,  I  don't  think  I  had  that  exact  thought  in  mind, 
because,  as  I  said  before,  I  didn't  make  a  calculation  as 
to  what  the  option  price  might  be  in  1950.  I  made  a  cal- 
culation as  to  what  I  thought  it  possibly  would  have  been 
on  the  date  of  taking,  which  was  December  23,  1944. 

Q.     All  right. 

A.  And,  as  I  said  before,  even  though  I  had  made 
the  calculation  which  you  have  asked  about,  I  gave  here 
just  a  few  moments  ago  the  reason  why  I  thought  it  still 
would  not  alter  my  opinion  that  this  lease  coupled  with 
an  option  had  a  market  value  of  nothing. 

Q.  If  that  is  true,  why  didn't  the  United  States  gov- 
ernment, in  your  opinion,  simply  serve  a  notice,  a  ten-day 
notice  on  December  23,  1944,  of  its  intention  to  terminate 
[977]  this  lease  on  the  expiration  of  90  days  thereafter, 
if,  as  you  understand  this  lease,  all  of  the  rights  of 
Concrete  Ship  Constructors  would  have  expired  and  the 
option  would  have  expired,  and  then  the  United  States 
government  would  be  at  no  expense  and  the  condemnation 
suit  would  have  been  unnecessary. 

Mr.  Landrum:  Just  a  moment.  If  the  court  please, 
I  certainly  am  going  to  object  to  that,  that  the  condemna- 
tion suit  would  be  unnecessary.  The  condemnation  suit 
would  still  be  necessary. 

The  Court:  Yes,  it  constituted  a  cloud  on  the  title 
that  would  have  to  be  removed.  Regardless  of  its  value, 
it  would  be  a  cloud  on  the  title,  just  like  a  cloud  on  any 
other  title.  It  may  have  a  value,  or  it  may  not,  and  the 
jury  is  here  to  fix  it,  but  so  far  as  the  legal  aspect  is  con- 
cerned, there  would  be  a  cloud  that,  in  order  to  get  a  fee 
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simple  title  unencumbered  or  uninfluenced  by  outstanding 
obligations,  it  would  be  necessary  to  remove. 

Q.  By  Mr.  John  M.  Martin:  At  least,  as  you  under- 
stand this  agreement,  Mr.  Shattuck,  the  service  by  the 
government  under  date  of  December  23,  1944  of  a  10-day 
notice  of  the  government's  intention  to  terminate  this 
lease,  would  have  upon  the  expiration  of  90  days  there- 
after have  left  the  lessee  with  no  rights  under  the  con- 
tract ? 

A.  Providing  it  elected  to  use  it  for  itself,  or  for 
[978]  others,  needed  it  for  itself  or  for  others,  I  think 
that  is  right,  although  I  think  they  would  probably  have 
had  to  clear  it  up  in  court  because  everybody  is  entitled 
to  his  day  in  court. 

Q.  I  have  passed  from  the  question  of  priority.  I  am 
going  to  the  right  of  either  party  to  terminate  the  lease 
by  serving  a  10-day  notice  of  its  intention  so  to  do,  and 
let's  assume  that  the  government  had  served  a  10-day 
notice  on  December  23,  1944  of  its  intention  to  terminate 
this  lease  as  of  January  2,  1945,  and  that  there  had  ex- 
pired the  full  option  period  of  90  days  subsequent  to 
January  2,  1945.  Then,  in  your  opinion,  would  the  lessee, 
Concrete  Ship  Constructors,  have  had  any  rights  under 
this  lease? 

A.  Yes,  they  had  a  right  for  a  period  of  90  days,  pro- 
viding it  was  lawful  for  the  Defense  Plant  Corporation  to 
do  so,  and  apparently  there  was  some  question  whether 
that  was  lawful,  but  providing  it  was  lawful,  they  had 
the  right  to  have  submitted  to  them  by  the  Defense  Plant 
Corporation  the  price  which  the  Defense  Plant  Corpora- 
tion had  received  in  the  form  of  bids  on  any  items  of 
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equipment,  and  they  had  the  first  refusal  to  purchase  at 
that  price. 

Q.  In  other  words,  the  opportunity  to  look  over  the 
other  fellow's  shoulder  and  see  what  he  has  bid,  and  for 
a  period  of  30  days  thereafter  to  determine  whether  they, 
as  lessees,  wanted  to  purchase  that  part  of  the  property 
or  lease,  [979]  that  part  of  the  premises  of  the  shipyard, 
at  the  price  which  the  other  bidder  had  made. 

A.  Well,  I  would  answer  yes,  but  I  doubt  that  ques- 
tion of  the  lease,  that  it  is  included  there.  In  other  words, 
it  referred  to  the  machinery,  the  sale  of  the  machinery 
and  facilities,  and  nothing  said  about  lease. 

Q.  You  don't  understand  from  this  agreement  they 
had  a  right  to  negotiate  for  the  lease  of  a  part  or  all  of 
these  facilities? 

A.  Oh,  they  probably  had  the  right  to  negotiate.  Al- 
most anybody  has  the  right  to  negotiate.  You  don't  have 
to  have  an  agreement  to  have  that  conferred  on  you.  But 
that  agreement  for  that  period  of  90  days,  after  the  ex- 
piration of  90  days  merely  said  that  if  it  was  lawful  for 
the  Defense  Plant  Corporation,  that  it  would  grant  to 
the  Tavares  Construction  Company  the  first  refusal,  you 
might  say,  of  the  purchase  price  on  any  bid  price  it  re- 
ceived for  any  portion  of  the  machinery  or  facilities,  so 
they  could  either  meet  it  or  not,  as  they  might  elect  to 
do,  and  in  the  way  you  may  put  it,  they  were  looking 
over  the  other  fellow's  shoulder. 

The  Court:  I  think  we  will  take  our  recess  now,  ladies 
and   gentlemen.      Remember   the   admonition. 

(A  short  recess  was  taken.)   [980] 
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The  Court:     All  present.     Proceed. 

Q.  By  Mr.  John  M.  Martin:  Mr.  Shattuck,  in  di- 
rect examination,  you  testified,  in  substance,  that,  in  your 
opinion,  an  estimated  sale  price  which  a  prospective  pur- 
chaser might  be  willing  to  pay  for  this  shipyard  would 
have  been  $1,985,000  or  approximately  that  amount.  Will 
you  tell  us  what  portion  of  that  $1,985,000  you  included 
as  the  prospective  sale  price  of  the  site  itself,  the  land  as 
distinguished  from  the  facilities  and  machinery? 

A.     $720,000. 

Q.  That  $720,000  was  a  prospective  sale  price  of  the 
land  as  of  what  date  of  sale? 

A.  As  of  December  23,  1944,  and  that  was  for  the 
land  as  fully  improved,  after  the  government  had  spent 
$468,752  on  it  in  installing  dredges,  roads,  grading,  bulk- 
heads, spur  tracks,  sewers,  telephone  lines,  water  and  air 
lines  and  power  and  light. 

Q.  And  was,  of  course,  after  the  government  had 
spent  any  other  sums  that  might  have  been  spent  in  con- 
nection with  the  development  of  this  project,  we  will  say 
prior  to  the  date  the  option  was  exercised? 

A.  These  sums  which  I  have  just  enumerated  here  are 
all  included  in  Exhibit  Q. 

Q.  Oh,  I  see.  In  other  words,  there  are  certain  items, 
that  are  shown  in  Exhibit  Q,  which  actually  were  im- 
provements, which  the  government  made  to  raw  land,  in 
order  to  create  a  [981]  completed,  developed,  useable  piece 
of  harbor  land? 

They  included  all  of  the  improvements  to  the  site,  and 
the  land  itself?  A.     That  is  right. 
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Q.     Down  to  December  23,  1944? 

A.  That  is  right.  In  other  words,  you  asked  me  what 
I  would  assign  to  the  site  on  December  23,  1944.  On 
that  date  I  am  looking  at  that  site  as  an  improved  piece  of 
ground,  that  was  improved  by  money  spent  by  the  govern- 
ment, which  changed  the  value  of  that  site,  because,  if 
one  were  to  move  the  shipyard  entirely  off  of  there,  there 
are  certain  moneys  for  improvements  which  the  govern- 
ment expended  on  the  land  which  wouldn't  be  moved. 
They  would  remain  there  as  a  part  of  that  site,  regardless 
of  the  use  to  be  made  of  the  land. 

Q.  That  $720,000  was  the  amount  which  you  estim- 
ated a  prospective  purchaser  might  be  willing  to  pay,  if 
such  site  is  improved,  as  of  a  sale  as  of  December  23, 
1944? 

A.  Well,  it  might  be  answered  yes  in  this  way.  As- 
suming that  all  of  the  machinery  and  other  shipyard 
facilities  and  so  forth  and  the  batching  plant  and  all  of 
that  were  moved  off,  and  assuming  that  the  wet  docks  had 
been  filled  and  the  land  was  there  as  a  piece  of  harbor 
land  on  that  date,  improved  as  the  government  had  im- 
proved it  with  the  grading  and  the  sewers  and  the  lights 
and  water  and  gas,  these  im-  [982]  provements  I  have 
mentioned,  and  dredging  of  Area  A,  why  that  would 
have,  in  my  opinion,  been  the  value  of  that  improved  piece 
of  harbor  ground. 

Q.  That,  of  necessity,  assumes,  as  I  understand  you, 
Mr.  Shattuck,  a  sale  of  the  site  to  a  prospective  purchaser 
who  would  have  no  use  for  any  of  the  four  graving  docks 
or  wet  docks? 

A.  In  my  opinion,  those  were  good  only  for  war  time 
operation.     They  are  too  small  to  take  in  an  ordinary 
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large  sized  ship.  They  can  just  handle  small  vessels  in 
there  and  I  think  it  is  just  money  lost  for  anything  except 
the  particular  operation  for  which  they  were  created. 

Q.  You  have  not  included  in  the  prospective  sale  price 
anything  for  either  of  those   four  basins? 

A.  In  my  total  of  $1,985,000,  in  considering  the 
equipment  and  so  forth,  I  left  in  that  the  best  of  the  four. 
I  left  one  of  them  that  it  was  possible  that  someone  might 
find  a  use  for,  one  of  them,  during  peace  time  economy 
here  in  San  Diego. 

Q.  But  at  least  three  of  them  were  completely  ex- 
cluded from  consideration  in  arriving  at  a  prospective  sale 
price  ? 

A.  My  judgment  would  be  that  any  informed  pur- 
chaser would  completely  discount  at  least  three  of  those 
docks. 

Q.  In  your  figures  did  you  leave  intact  the  graving 
[983]  dock  built  with  timbers,  where  the  evidence  shows 
it  v/ould  have  a  life  of  10  to  15  years,  or  did  you  leave 
intact  the  graving  dock  built  with  steel  sheeting,  which 
had  a  life  of  30  to  40  years? 

A.  I  left  in  my  calculation  the  one  which  had  the 
longer  life,  which  was  the  better  dock. 

Q.     The  wet  dock  would  be  No.  3  or  No.  4? 

A.     That  is  right. 

Q.  In  arriving  at  that  prospective  sale  price  of 
$720,000  for  the  land,  did  you  include  any  amount  in 
dollars  due  to  any  element  of  increase  in  market  value  in 
the  land  subsequent  to  November   10,    1942? 

A.  In  forming  my  judgment,  yes,  in  this  manner,  that 
I  am  fully  aware  of  the  existing  leases  on  other  developed 
and  improved  harbor  land  in  the  City  of  San  Diego,  and 
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I  have  an  opinion  as  to  what  the  rental  value  would  be 
of  this  improved  and  developed  site.  And  considering  this 
particular  harbor  land  in  the  light  of  what  I  know  about 
other  harbor  lands  in  and  about  San  Diego,  as  well  as  in 
the  Long  Beach  and  Los  Angeles  Harbors,  it  is  my 
opinion  that  that  figure  which  I  set  of  $720,000  was  a 
reasonable  and  most  likely  market  value  for  the  improved 
site  on  December  23,  1944. 

Q.  Have  you  included  any  element  of  increase  in  value 
of  the  land  for  the  period  from  November  10,  1942,  to 
December  23,   1944? 

A.     My  answer  to  that  was  yes.    [984] 

Q.     How  much  in  dollars? 

A.  Well,  I  don't  know  that  I  can  measure  it  in  dollars. 
In  other  words,  this  land,  that  was  undeveloped  harbor 
land  in  1942,  was  worth  $251,000  and  in  the  meantime 
large  sums  of  money  had  been  expended,  and,  in  my 
opinion,  the  general  increase  in  real  estate  prices  which 
occurred  was  sufficient  together  with  the  expenditures 
that  had  been  made  to  warrant  my  saying  that,  in  1944,  in 
December,  this  land  had  a  value,  as  improved,  of  $720,000. 
Now,  generally,  I  would  say  that  the  probable  increase 
in  the  market  price  of  real  estate — it  is  pretty  difficult 
when  you  use  general  terms  of  this  kind  because,  when 
you  get  down  on  different  pieces,  sometimes  it  is  different, 
but,  generally,  I  would  say  that  the  increase  in  price 
would  not  have  exceeded  say  40  per  cent.  But  here  we 
have  a  problem  where  you  had  a  piece  of  raw  land  that, 
during  that  interim  between  1942  and  1944,  had  very 
large  sums  of  money  spent  on  it,  which  completely 
changed  its  character.  So  that  it  is  hard  to  say  what  the 
increase  was  because  you  would  have  one  class  of  one 
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thing,  a  raw,  undeveloped  thing  to  commence  with,  and 
they  would  have  that  I  am  talking  about  in  1944,  this 
more  or  less  completed  improved  piece  of  harbor  land. 

Q.     Were  you  present  when  Mr.   Cotton  testified? 

A.  I  was  here  a  portion  of  the  time  when  he  was 
testifying;  yes.   [985] 

Q.  Directing  your  attention  to  page  829  of  the  trans- 
script,  where  he  was  asked  the  question,  "There  was  a 
very  material  change  in  values  between  1942  and  1944, 
w^as  there  not? 

A.  "There  was:  yes,"  is  that  in  accordance  with  your 
opinion  ? 

Mr.  Landrum:  That  is  objected  to,  if  the  court  please, 
first,  upon  the  ground  and  for  the  reason  it  is  setting 
one  witness  up  against  another. 

The  Court:  I  think  so.  It  is  a  comparison  of  testi- 
mony that  is  not  proper  except  in  summation  you  may 
argue  those  matters  to  the  jury.  Don't  ask  one  witness 
to  compare  his  testimony  with  another.  Otherwise,  there 
is  no  use  of  having  the  jury  here.    That  is  their  function. 

Q.  By  Mr.  John  M.  Martin:  I  do  understand  that 
you  made  no  calculation  as  to  any  increase  in  value  for 
the  land  itself  for  the  period  subsequent  to  December  23, 
1944  and  up  until  December  31,   1949? 

A.  No;  I  made  no  estimate  as  to  what  the  value  of 
this  land  might  be  in  1949. 

Q.  You  have  formed  no  opinion  as  to  what  the  fair 
market  value  of  this  land  might  be  as  of  January  1,  1950? 

A.  No;  I  have  not  formed  any  opinion  in  that  regard. 
In  other  words,  to  me  that  would  be  a  highly  speculative 
thing  to  try  to  do.   [986] 
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Q.  In  values  generally,  where  they  are  determined  by 
experts  equally  well  qualified  and  equally  well  informed, 
there  may  reasonably  exist  a  substantial  difference  in 
opinion,  is  that  not  true? 

A.  Well,  I  would  like  to — or  I  believe  I  will  answer 
that  question  no  for  the  reason  that  you  qualified  it  by 
saying  they  were  equally  well  informed  and  equally  well 
qualified.  I  think,  if  two  appraisers  are  equally  well  in- 
formed and  equally  well  qualified  from  the  standpoint  of 
experience  and  background,  and  they  each  made  the  same 
careful  study,  there  shouldn't  be  any  too  great  difference 
in  their  conclusions. 

Q.  You  include  in  that,  do  you  not,  Mr.  Shattuck,  an 
equal  opportunity  to  observe  and  study? 

A.  Well,  naturally,  they  would  have  an  equal  oppor- 
tunity. In  other  words,  if  a  man's  background  and  experi- 
ence is  such  that  he  has  not  had  the  opportunity  to  ob- 
serve what  happens  under  certain  conditions,  why  then 
his  opinion  might  not  be  as  good  as  one  who  had  that 
opportunity. 

Q.  Did  you  have  an  opportunity,  Mr.  Shattuck,  to 
observe  the  condition  in  which  these  facilities  and  utilities 
existed  as  of  December  23,  1944? 

A.  No;  I  didn't  see  them  on  that  date  but  I  did  have 
the  asset  property  record  of  the  Defense  Plant  Corpora- 
tion and  I  did  talk  with  Mr.  Boyer  and  with  others  on  the 
ground  there  [987]  who  were  somewhat  familiar  with 
this  equipment. 
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Q.  But  you  have  no  personal  knowledge  as  to  the  state 
or  condition  of  repair  these  facilities  were  in  or  as  to 
their  usual  condition  as  of  December  23,   1944? 

A.  I  have  a  statement  from  the  Defense  Plant  Cor- 
poration, which  I  assume  is  the  same  one  which  the 
Tavares  Construction  Company  has,  in  which  they  are 
classified  as  to  what  their  condition  was  at  that  time. 

Q.  You  spoke  a  while  ago  about  the  shipyards  being 
worn  out.  Did  you  know,  when  you  reached  your  opinion 
as  to  the  fair  market  value  of  this  lease  and  option,  that 
the  shipyard  was  not  actually  completed  and  these  facili- 
ties were  not  finished  as  to  construction  until  along  in 
March  of  1943? 

A.  Yes;  I  think  that  I  was  aware  of  the  fact  that 
this  was  comparatively  and  recently  completed. 

Q.  When  you  stated  that  they  had  been  used  three 
years  prior  to  December  23,  1944,  it  is  only  a  small  portion 
of  them  could  have  been  used,  isn't  that  correct? 

A.  Well,  a  good  deal  of  that  equipment  was  second- 
hand when  they  went  in  there.  They  were  just  using 
everything  they  could  lay  their  hands  on  and  it  wasn't 
brand  new  when  it  went  in  there. 

O.  But  you  personally  have  no  knowledge  or  observa- 
tion as  to  the  condtion  of  these  facilities  or  machinery 
as  of  December   23,   1944?    [988] 

A.  Other  than  from  the  records  and  from  the  fact 
that  the  investigation  revealed  that  that  yard  had  oper- 
ated at  full  tilt.  And,  when  you  operate  machinery  of 
this  kind  at  full  tilt,  that  means  extraordinary  heavy 
wear  and  tear  and  they  give  up  their  value  very  rapidly. 

Q.  In  my  question  I  asked  you,  from  your  personal 
observation  of  the  facilities  and  machinery,  did  you  ever 
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at  any  time  see  either  the  facilities  or  the  machinery  here 
in  operation  as  a  shipyard? 

A.  Yes;  I  did.  I  was  down  there  in  1943  on  this 
property. 

Q.  You  would  say  approximately  a  year  prior  to 
December  23,  1944? 

A.  I  don't  know  that  I  can  say  exactly.  I  do  know 
I  went  down  there  one  day  with,  I  believe  it  was  Mr. 
Kemmerer,  if  I  remember  right,  but  just  when  it  was — 
to  the  best  of  my  recollection,  it  would  be  some  time  dur- 
ing the  year   1943. 

Q.  Did  you  on  that  occasion  go  there  for  the  purpose 
of  apprising  yourself  as  to  the  condition,  the  useable 
condition  or  state  of  repair,  of  the  facilities  and  ma- 
chinery? A.     No;  I  did  not. 

Q.     You  went  there  for  some  other  purpose,  I  take  it? 

A.  That  is  right.  I  went  out  there  because  there  was 
some  question  in  Mr.  Kemmerer's  mind.  He  was  doing 
some  work  in  connection  with  evaluation  of  land  in  that 
area.  [989] 

Q.  You  have  spoken  about  there  being  approximately 
$25,000  difference  in  your  figure  in  computing  the  option 
price  as  to  the  facilities  and  machinery  from  the  figure 
stated  in  Exhibit  Q.  Was  your  figure  of  $25,000  more 
or  less? 

A.  Well,  my  figure — you  say  was  it  more  or  less.  It 
would  depend  on  how  you  figured  it.  In  other  words, 
in  making  your  estimate,  or  the  Tavares  estimate,  they 
deducted  depreciation  on  service  charges  and  there  were 
some  items  of  that  character  that,  in  my  opinion,  were  not 
subject  to  depreciation.  In  other  words,  I  don't  know 
just  how  you  would  depreciate  them. 
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Q.  In  other  words,  as  to  the  element  of  service 
charges,  if  it  includes  salaries  to  officers  of  the  Concrete 
Ship  Constructors,  there  would  be  no  depreciation? 

A.     I  don't  know  how  you  would  depreciate  that. 

Q.  Would  that  not  become  unimportant  if  the  entire 
amount  incurred  as  costs  by  the  government  had,  under 
date  of  October  5,  1944,  been  fully  repaid  to  the  govern- 
ment, with  interest? 

A.  Well,  I  suppose,  as  far  as  figuring  this  matter  of 
valuation,  it  might  become  unimportant.  But  the  point 
that  I  see  from  the  standpoint  of  considering  the  question 
of  the  value  of  this  lease  and  option  is  that  my  estimate, 
regardless  of  whether  it  was  high  or  low,  was  so  close 
to  the  estimate  [990]  that  the  Tavares  Construction 
Company  made  as  to  what  that  depreciated  cost  was  on 
that  date  there  was  no  use  of  hardly  discussing  it. 
It  was  too  close.     The  margin  of  error  was  too  small. 

Q.  Was  it  an  error  or  was  that  a  matter  of  classifica- 
tion? 

A.  That  is  right;  it  was  a  matter  of  classification, 
They  charged  depreciation  against  service  costs,  where 
I  didn't.  So  that  made  some  difference.  And  there  were 
some  classifications  of  one  or  two  other  items.  So  that, 
where  you  are  that  close  together,  you  had  just  as  well 
agree,  so  that  there  is  no  room  for  misunderstanding. 

Q.  As  a  matter  of  fact,  if  there  were  any  sum  of 
money  paid  officers  of  Concrete  Ship  Constructors,  would 
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that  not  increase  the  option  price  at  which  Concrete  Ship 
Constructors  could  purchase  this  property?  In  other 
words,  wouldn't  they  have  to  pay  it  twice,  first,  in  rentals 
to  the  government  and,  second,  wouldn't  it  increase  the 
option  price  and  wouldn't  they  have  to  pay  it  a  second 
time   if   they   elected   to   exercise   their   option? 

A.  Well,  if  they  paid  the  officers  of  the  Tavares 
Construction  Company  any  salaries,  that  would  be  part  of 
the  cost  of  the  facilities  and  the  machinery  and  the  site, 
that  is,  of  the  entire  lay-out. 

Q.     That  is  correct.   [991] 

A.  And,  therefore,  it  would  have  to  be  figured  per- 
haps in  the  figuring  of  the  option  price  in  the  end,  but, 
whether  they  were  paying  for  it  twice  or  not,  I  doubt  it 
because  it  was  government  money  that  was  being  paid  for 
it  in  the  first  place,  and,  if  they  took  salaries  under  the 
contract,  the  contract  specifically  provided  that  they 
shouldn't  be  paid  any  salaries. 

Q.  In  other  words,  any  error  to  exercise  their  option 
in  that  respect  would  be  a  disadvantage  to  Concrete  Ship 
Constructors,  would  it  not,  first,  by  increasing  the  amount 
of  rentals  they  would  have  to  repay  the  Defense  Corpora- 
tion and,  second,  by  increasing  the  option  price? 

A.  I  suppose,  on  your  statement,  that  that  might  be 
true.  However,  the  fact  that  they  had  had  the  salaries 
in  the  meantime  might  be  of  benefit  to  them. 

Q.  In  the  interest  of  shortening  this  cross  examina- 
tion, I  will  ask  you,  Mr.  Shattuck,  have  you  pointed  out 
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to  me  the  most  disadvantageous  provision  that  you  have 
been  able  to  find  in  this  lease  and  option  contract,  or 
have    I   picked   upon   some   of   the   minor   points? 

A.  I  think  we  have  gone  over  it  pretty  thoroughly.  I 
think  the  most  disadvantageous  point  of  the  whole  thing 
is  that  it  is  so  confusing  there,  the  whole  thing,  that  no 
business  man  would  be  able  to  calculate  what  he  should 
pay  for  it  and,  therefore,  he  would  not  pay  anything  for 
it. 

Q.  And  you,  as  [992]  a  broker,  wouldn't  have  been 
able  to  explain  the  contract  rights  to  a  prospective  pur- 
chaser ? 

A.  We  have  tried  to  do  as  well  as  I  have  tried  to  do 
here  today.  Whether  I  have  succeeded  or  not,  I  don't 
know.  To  me  the  lease,  coupled  with  an  option — there 
are  so  many  ifs,  ands  and  buts  about  it,  that  it  is  just  a 
conjecture,  and  I  don't  believe  in  the  open  market,  where 
you  have  a  lease  coupled  with  an  option  such  as  this,  it 
would  be  anything  or  would  command  anything  other 
than  nothing. 

Mr.  John  M.  Martin:     That  is  all. 

Mr.  Landrum :  Is  there  any  further  cross  examina- 
tion of  Mr.   Shattuck  by  any  of  you  gentlemen? 

Mr.  Monroe:     I  can't  think  of  anything  else. 

Mr.  Landrum:  All  right,  Mr.  Shattuck;  that  is  all. 
Mr.   Mason. 
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TOM   MASON, 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
having  been  first  duly  sworn,  was  examined  and  testified 
as  follows: 

The  Clerk:     Will  you  state  your  name? 

The  Witness:     Tom  Mason. 

Direct-Examination, 
By  Mr.  Landrum: 

Q.     Where  do  you  live,  Mr.  Mason? 

A.     916  North  Edgemont,  Los  Angeles. 

Q.     How  long  have  you  lived  in  Los  Angeles?   [993] 

A.     Since   1911. 

Q.     How  old  a  man  are  you? 

A.     I  will  be  55  in  March. 

Q.     What  is  your  business? 

A.     Realtor   and  appraiser. 

Q.  How  long  have  you  been  engaged  in  the  real  estate 
and   appraisal   business?  A.     Since  June,    1923. 

Q.  Will  you  sketch  briefly  for  the  court  and  jury 
your  experience  in  the  real  estate  and  appraisal  business, 
with  particular  relationship,  Mr.  Mason,  to  your  work 
in  connection  with  harbor  lands  and  properties? 

A.  Prior  to  entering  in  the  real  estate  business  in 
June,  1923,  I  was  in  charge  of  all  rail  operations  in  the 
Wilmington  section  of  Los  Angeles  Harbor,  for  a  period 
of  five  years,  and  my  duties  in  connection  with  that  work 
were  supplying  rail  cars  for  the  various  steamship  com- 
panies unloading  freight  at  the  docks.  I  had  to  have  a 
knowledge  of  the  assembling  and  discharging  of  cargo 
and  the  docking  of  ships  and  things  of  that  kind  that 
appertain  to  a  port.  Since  I  entered  the  real  estate  busi- 
ness,  I  have  bought  and  sold  property   for   myself  and 


1162     Tavares  Construction  Company,  Inc.,  et  al., 

(Testimony  of  Tom  Mason) 

others  in  the  harbor  area.  I  have  appraised  property  in 
the  Los  Angeles  Harbor  and  the  Long  Beach  Harbor 
area  and,  as  a  matter  of  fact,  the  territory  in  which  I 
have  mostly  appraised  property  is  from  San  [994]  Fran- 
cisco on  the  north  to  San  Bernardino  on  the  east,  San 
Diego  on  the  south  and  Avalon  on  the  west,  among  the 
harbor  properties  that  I  have  appraised,  I  have  appraised 
the  entire  holdings  of  the  Los  Angeles  Harbor,  some 
2500  acres  of  harbor  land,  on  the  ship  water  channels, 
and  I  have  appraised  all  of  the  Long  Beach  Harbor  on 
three  different  occasions,  that  is,  the  privately  owned 
lands  in  Long  Beach  and  some  of  the  municipally  owned 
lands  in  Long  Beach  Harbor.  I  have  appraised  the  right- 
of-way  of  the  Union  Pacific  into  the  Los  Angeles  Harbor 
and  have  purchased  and  acquired  the  right-of-way  sub- 
sequent to  the  appraisal  thereof.  I  appraised  all  of  the 
Santa  Fe  Railway  holdings  in  the  Wilmington  section  of 
Los  Angeles  Harbor.  I  have  appraised  the  right-of-way 
acquired  by  the  Harbor  Belt  Line  in  their  extension 
through  the  Consolidated  Lumber  Company's  fee,  that 
owned  harbor  frontage  and  the  leasehold  of  the  Consoli- 
dated Lumber  Company  on  the  adjacent  property,  and  the 
leasehold  of  the  Patton-Blinn  Lumber  Company  and  the 
Pacific  Redwood  Lumber  Company.  I  have  appraised  the 
leaseholds  of  the  Hammond  Lumber  Company  on  three 
different  occasions  for  tax  actions,  and  that  is  their  lease- 
hold of  the  harbor  property  at  Los  Angeles  Harbor,  and 
the  San  Pedro  Lumber  Company,  the  Consolidated  Lum- 
ber Company  and  the  Patton-Blinn  Lumber  Company. 
I  have  appraised  the  site  acquired  by  the  Harbor  De- 
partment of  the  City  of  Los  Angeles  in  adding  addi- 
tional   area    for    the    site   of    the    Con-    [995]    solidated 
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Shipbuilding  Company  into  the  Wilmington  section  of 
the  Los  Angeles  Harbor.  I  appraised  the  right-of-way 
acquired  by  the  Maritime  Commission  in  constructing  a 
railroad  into  the  California  Shipyard  on  Terminal  Island 
for  the  serving  [995a]  of  the  employees,  taking  them  to 
and  from  the  job.  I  appraised  the  right-of-way  acquired 
for  the  construction  of  a  passageway,  an  overhead  over 
the  Patton-Blinn  Lumber  Company's  property  to  bring 
the  workers  for  the  Calship  to  the  ferry  landing  to  escort 
them  across  the  bay.  I  appraised  the  property  of  the 
Union  Pacific  located  on  the  south  side  of  Cerritos  Chan- 
nel in  Los  Angeles  Harbor,  several  parcels  in  there,  one 
particularly  of  40  acres  adjacent  to  the  draw  bridge  that 
crosses  the  channel  at  the  easterly  end  of  Los  Angeles 
Harbor  and  the  westerly  end  of  the  Long  Beach  Harbor. 
I  have  appraised  a  number  of  properties  belonging  to  the 
Union  Pacific  in  Long  Beach  Harbor.  I  appraised  all  of 
the  properties  of  the  Pacific  Dock  and  Terminal  Company, 
who  at  one  time  acquired  all  of  the  privately  owned 
property  in  the  Long  Beach  Harbor.  I  appraised  a 
number  of  pieces  of  privately  owned  water  frontage  in 
Long  Beach  Harbor,  that  was  acquired  by  the  City  of 
Long  Beach  for  enlarging  their  municipal  harbor,  both 
lands  and  improvements  and  developments  in  the  harbor 
area.  I  appraised  the  property  referred  to  by  one  of 
the  other  witnesses  as  the  Spanish  Bight  on  Coronado 
Island.  I  appraised  a  piece  of  property  adjacent  to  the 
subject  property  on  the  south.  Briefly,  that  covers  the 
harbor  appraisals. 

Q.     Mr.   Mason,   I  am  just  a  little  interested  in  your 
last  statement  you  made  that  you  appraised  a  piece  of 
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property  adjoining  the  subject  property  on  the  south. 
[996] 

A.     That  is  correct,  sir. 

Q.     When  did  you  do  that? 

A.  I  was  authorized  to  make  the  appraisal  a  httle 
over  a  year  ago  and  made  an  inspection  at  that  time,  and 
had  an  illness  and  didn't  get  around  to  finish  it  until 
recently.  That  is  the  property  that  the  Navy  has  acquired 
southerly  of  the  property  under  condemnation  in  this 
action. 

Q.  The  studies  that  you  undertook  here  for  us,  Mr. 
Mason,  have  to  do  with  a  date,  December  23,  1944.  Do 
you  understand  that?  A.     I  do. 

Q.  I  want  you  to  tell  this  court  and  jury  how  close 
to  that  actual  date,  if  at  all,  you  were  personally  upon 
the  property  with  which  we  are  here  concerned? 

A.  The  closest  date  to  December  23,  1944,  that  I  was 
on  the  subject  property  was  January  16,  1945,  in  company 
with  Lieutenant  Platz  of  the  Navy,  in  the  land  section, 
who  made  an  inspection  of  this  property  at  the  time  for 
the  purpose  of  making  an  appraisal  of  it.  Prior  to  that 
time,  in  the  early  20's,  I  was  on  the  property  once  or 
twice  when  a  number  of  the  retired  Navy  ships  were  at 
anchor  in  the  Bay. 

Q.  I  am  also  interested  to  know  whether  it  so  happens 
that,  when  you  were  on  there  in  January,  1945,  you  took 
some  pictures  of  some  physical  objects  upon  this  property. 

A.     I  did  not;  no.     In  fact,  I  never  did.    [997] 

Q.  Now,  Mr.  Mason,  there  is  a  little  question  in  this 
case   about   private   ownership   of   tidelands.      You   have 
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been  here  and  heard  the  evidence  in  the  case  rather  fully, 

have  you  not? 

A.     I  have  been  here  most  of  the  time;  yes. 

Q.  Do  you  know  what  counsel  is  driving  at  and  these 
other  witnesses  when  they  are  talking  about  private  owner- 
ship of  tidelands? 

A.     I  think  I  have  an  idea;  yes. 

Q.  Do  you  know  of  any  tidelands  in  the  State  of  Cali- 
fornia, as  described  and  defined  by  counsel,  which  are 
privately  owned?  A.     Yes. 

Q.     Tell  us  what  they  are. 

A.  Tidelands,  as  I  understand  it,  described  so  far  in 
this  case,  are  lands  that  extend  from  the  established  mean 
high  tide  line  seaward  or  to  the  water  of  that  line.  In 
this  particular  connection  the  tidelands  rest  between  the 
mean  high  tide  line  as  established  and  the  pierhead  line  as 
established  by  the  Army  Engineers.  In  the  Los  Angeles 
area  they  adjudicated  the  high  tide  line  due  to  the  fact 
that  there  were  meandering  sloughs  around  there  in  the 
early  days  when  they  used  the  harbor,  and  they  established 
the  pierhead  and  bulkhead  line,  some  of  which  were  coin- 
cident with  each  other  and  others  being  separated  by  60 
feet  or  so.  A  number  of  properties  that  were  referred  to 
earlier,  for  instance,  the  [998]  Banning  property  in  the 
west  end  of  the  West  Basin — that  is  one  piece  of  property 
that  comes  within  that  description  of  tidelands  that  are 
in  private  ownership.  And  there  were  two  pieces  of 
property  adjoining  that,  owned  by  Lucy  Rice  Banning, 
that  were  acquired  by  the  City  of  Los  Angeles  in  1923, 
that  were  tidelands.     And  there  was  a  tideland  piece  on 
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Mormon  Island  that  was  acquired  by  the  Pacific  Coast 
Borax,  and  they  built  a  big  plant  on  that  and  it  is  still 
in  there.      On   the   westerly  end   of   Mormon   Island  the 
Banning  Estate,  and  when  I  mention  the  Banning  Estate, 
I  refer  to  the  Bannings  who  came  to  the  Harbor  in  the 
early  days  and  founded  the  town  of  Wilmington,  owns  a 
considerable    area    there.      In    the    East    Basin    of    Los 
Angeles  Harbor  the  Union  Pacific  Railway  owns  at  one 
point  about  two  triangular  pieces  of  about  10  or  15  acres 
each,   on  both   sides   of  the   Cerritos   Channel.     On   the 
channel    that    runs    from    Long    Beach    to    Los    Angeles 
Harbor  the  Union  Pacific  owns  land  aggregating  some- 
thing in  excess  of  1,000  acres.    As  we  approach  the  Long 
Beach  Harbor,  the  Los  Angeles  Dock  &  Terminal  Com- 
pany owned  practically  all  of  Long  Beach  Harbor  at  one 
time.     A  portion  of  it  has  been  acquired  from  time  to 
time  by  the  City  of  Long  Beach  for  the  development  of 
their  muncipal  harbor.     They  sold  their  holdings  to  the 
Los  Angeles  Dock  &  Terminal  Company,  who,  in  turn, 
disposed    of    practically   all    of    their    holdings,    with    the 
exception  of  one  piece  of  100  acres,  at  the  north  side  of 
[999]  Cerritos  Channel  and  the  northerly  side  of  Channel 
3  in  the  Long  Beach  Harbor,  which  they  acquired  in  1923 
and  still  are  in  possession  of.    The  Southern  Pacific  owns 
the  land  that  fronts  on  Channel  No.  3  and,  Channel  No. 
2  in  Long  Beach  Harbor,  and  that  turning  basin  originally 
approximated  49  acres,  of  which  they  sold  ofif  some   17 
or  18  acres  to  the  Los  Angeles  Soap  Company  or,  rather, 
to  Proctor  &  Gamble,  who  have  constructed  a  plant  on 
there.     And  there  are  a  number  of  smaller  pieces  in  the 
Long  Beach  area  that  come  within  the  definition  of  tide- 
lands  as  described  in  this  action. 
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Q.  Now,  Mr.  Mason,  will  you  tell  us  just  briefly  what 
you  did  to  make  an  investigation  to  prepare  yourself  to 
come  into  this  court  room  to  testify  in  this  case? 

A.  As  I  stated,  prior  to  my  inspection  of  the  property 
on  January  16,  1945,  I  had  become  generally  familiar 
with  it  in  my  many  trips  to  San  Diego  Harbor.  I  secured 
a  map  of  the  property  and  I  determined  or  estimated  its 
size  and  obtained  information  that  would  allow  me  to 
calculate  the  areas  of  both  the  upland  and  the  areaway 
between  the  pierhead  and  the  bulkhead  line.  I  ascertained 
whether  or  not  the  subject  property  was  zoned  through 
talking  to  the  City  Clerk  of  National  City  and  the  engi- 
neer, Mr.  Ireland.  I  secured  photostatic  copies  of  the 
invoices  covering  the  properties,  that  were  acquired,  ma- 
chinery and  material  and  labor  and  so  forth,  that  [1000] 
went  into  the  construction  of  this  shipyard.  I  secured 
a  copy  of  the  lease  known  as  Plancor  401  and  studied  and 
analyzed  it.  I  had  copies  of  various  communications  be- 
tween the  Tavares  Construction  Company  and  the  Con- 
crete Ship  Constructors  and  the  Reconstruction  Finance 
Corporation,  the  Defense  Plant  Corporation,  the  Mari- 
time Commission  and  the  Navy.  I  secured  information 
as  to  what  properties  were  leased  in  the  San  Diego 
Harbor  area  for  and  the  rentals  being  paid  for  those 
leases.     Briefly,  I  believe  that  covers  my  investigation. 

Q.  Now,  for  what  purpose  were  you  making  this  in- 
vestigation?    What  were  you  going  to  do? 

A.  The  investigation  was  made  for  the  purpose  of 
assisting  me  in  forming  an  opinion  as  to  the  value  of  the 
lease,  coupled  with  the  option,  as  contained  in  Plancor 
401,  or  the  lease  between  the  government  and  the  Tavares 
Construction  Company. 
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Q.  And  what  do  you  understand  to  be  the  definition 
of  the  term  "market  value"? 

A.  My  understanding  of  the  definition  of  "market 
value"  is  a  sum  of  money  a  piece  of  property  would  bring 
if  exposed  in  the  open  market  for  sale,  allowing  a  reasona- 
ble time  to  consummate  a  deal;  that  the  deal  was  made 
between  a  willing  buyer  and  a  willing  seller,  and  neither 
compelled  to  act,  and  both  being  well  informed  as  to  all 
of  the  benefits  as  well  as  anything  that  might  detract 
from  the  property.    [1001] 

Q.  To  what  factors,  then,  did  you  give  consideration 
in  arriving  at  your  opinion? 

A,  I,  first,  considered  the  size  and  shape  of  the  prop- 
erty which  is  the  subject  of  this  action.  I  considered 
the  improvements  constructed  there  by  the  Tavares  Con- 
struction Company  as  holdings  for  the  government.  I 
considered  whether  the  land  had  been  developed  from 
ordinary  overrun  tidelands  to  a  harbor  site  10  to  12  feet 
above  mean  lower  low  water.  I  considered  its  location 
as  to  the  metropolitan  area  of  San  Diego,  its  location  as 
to  the  deep  water  channels  and  the  harbor.  And  I  con- 
sidered the  fact  that  there  was  approximately  64_^/^  acres 
of  upland  or  dry  land,  that  is,  land  behind  the  bulkhead 
line  that  had  been  filled;  that  there  were  some  35^  acres 
of  land  that  were  submerged  or  which  were  under  water. 
I  considered  the  fact  that,  prior  to  the  occupation  by  the 
shipyard  people,  the  subject  property  had  been  filled  from 
dredgings  from  the  main  channel  of  San  Diego  Harbor. 
I  considered  the  fact  that  the  San  Francisco  Bridge 
Company  had  dredged  a  portion  of  what  has  been  referred 
to  as  Parcel  A  and  constructed  a  mole  pier,  of  which 
their  Parcel  7  ultimately  became  a  part,  or  was  a  part 
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before  they  made  the  pier.  And  I  considered  the  fact  that 
leases  for  harbor  frontage  in  the  San  Diego  area,  up  to 
December,  1904,  generally  speaking,  were  leased  at  the 
rate  of  one  cent  per  square  foot  for  the  first  five  years 
and  graduated  there-  [1002]  after  during  the  term  of 
the  lease.  I  considered  the  fact  that,  after  the  Tavares 
Construction  Company  started  to  work  on  this  project, 
they  had  dredged  the  remainder  of  Parcel  A  and  de- 
posited the  spoil  on  the  upland,  creating  the  land  as 
it  was  in  December,  1944.  I  considered  the  fact  that  the 
subject  tidelands  were  approximately  all  one  piece  of 
tideland  near  National  City  that  was  filled  to  a  mean  or 
elevation  of  12  feet  above  mean  lower  low  water.  I  con- 
sidered the  fact  that  there  was  at  least  more  than  a  mile 
of  frontage  on  the  landward  side  of  the  San  Diego  Bay 
that  was  capable  of  being  developed  similar  to  and  com- 
parable to  this  property.  I  considered  the  fact  that  the 
Tavares  Construction  Company  were  occupying  the  sub- 
ject property  under  an  agreement  known  as  Plancor  407, 
and  that  it  was  entered  into,  I  believe,  in  1941,  December 
21st,  if  I  remember  the  date  correctly,  or  some  time 
around  that  date.  I  considered  the  fact  that  the  subject 
tidelands  were  improved  with  a  shipyard  for  the  con- 
struction of  boats  for  the  U.  S.  Maritime  Commission.  I 
considered  the  fact  that  the  Tavares  Construction  Com- 
pany had  agreed  to  assign  to  the  Defense  Plant  Corpora- 
tion or  the  Commission  the  lease  that  they  then  held  on 
tideland  properties,  which  were  a  part  of  this  site.  I 
considered  the  fact  that  the  Defense  Plant  Corporation 
had  agreed  to  pay  all  costs  of  the  construction  of  this 
shipyard.    [1003] 
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I  considered  the  fact  that  when  completed  the  Defense 
Plant  Corporation  had  expended  somewhere  in  the  neigh- 
borhood of  $2,650,000,  after  all  adjustments  had  been 
made,  and  that  that  sum,  plus  interest  at  four  per  cent 
had  been  paid  to  them  by  the  Tavares  Construction  Com- 
pany as  rent. 

I  considered  the  fact  that  paragraph  15  of  the  option 
or  the  lease,  Plancor  407,  provided  that  Tavares  Con- 
struction Company  were  granted  an  option  under  certain 
terms  and  conditions. 

I  considered  the  fact  that  this  option  was  granted  under 
the  terms  of  the  lease,  terminating  under  paragraph  12 
or  clause  (a)  of  paragraph  14. 

I  considered  the  fact  that  the  lease  had  never  been 
canceled  by  either  one  of  these  two  items. 

I  considered  the  fact  that  the  Tavares  Construction 
Company  had  a  lease  that  was  more  or  less  firm  until 
1947,  and  automatically  extended  to  1949. 

I  considered  the  fact  that  this  lease  was  granted  for 
the  purpose  of  constructing  boats  for  the  government, 
and  that  if  any  private  work  was  entered  into,  that  rent 
would  have  to  be  paid  for  it  other  than  the  free  use  they 
had  after  the  completion  of  the  existing  contracts. 

I  considered  the  fact  that  the  area  between  the  bulk- 
head lines  and  pierhead  lines  was  separated  by  approxi- 
mately 1,000  feet,  and  that  no  change  in  these  lines  or  no 
construe- [1004]  tion  could  take  place  in  that  area  with- 
out the  permission  of  the  Army  Engineers  or  the  Board 
or  Rivers  and  Harbors;  that  that  area  could  be  used  for 
the  construction  of  wharves,  docks,  etc.,  if  they  secured 
such  permission;  and  also  for  the  maneuvering  of  water 
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craft,  and  tying  up  of  water  craft  to  any  dock  that  might 

be    built. 

I  considered  the  fact  that  between  the  end  of  the  mole 
pier  and  the  pierhead  line  that  there  was  approximately 
one-half  to  15  feet  of  water  in  that  area,  and  that  area 
northerly  of  the  mole,  extending  to  the  northerly  line  of 
parcel  A,  or  parcel  A  itself,  had  water  that  went  to  a 
depth  of  between  four  and  one-half  feet  to  as  deep  as 
21  feet. 

I  considered  the  fact  that  the  Tavares  Construction 
Company  had  the  right  of  refusal  of  any  of  the  facilities 
that  might  be  offered  for  sale  within  a  period  of  90  days; 
after  the  expiration  of  the  90-day  option  period,  that  they 
had  that  right  for  30  days,  and  if  nothing  was  offered 
for  sale  within  that  time,  that  they  did  not  have  any  right 
of  refusal. 

I  considered  the  fact  that  we  were  at  war  at  that  time, 
and  that  because  of  the  war  this  shipyard,  and  many 
others,  were  constructed,  and  that  the  war  was  of  a 
nature  that  shipyards  would  be  in  demand  until  such  time 
as  the  war  might  end,  regardless  of  which  side  might  have 
won   it. 

I  considered  the  fact  that  every  facility,  to  my  [1005] 
personal  knowledge,  on  the  Pacific  Coast  at  or  about  the 
date  of  the  taking  under  this  case  in  court  today,  that  is, 
December  23,  1944,  that  every  facility  on  the  Pacific 
Coast  was  used  in  the  repair  of  ships  either  damaged  in 
action  or  Merchant  Marine  ships  that  were  damaged 
going  to  and  from  places  in  the  Pacific. 
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I  repeat  again  that  every  facility  as  of  that  date,  to 
my  knowledge,  that  was  available  was  being  used  for 
that  purpose,  and  that,  again,  was  only  a  temporary 
situation  until  the  war  was  over,  whether  we  won  or 
whether  we  lost  it. 

Q.  Now,  did  you  have  any  information  with  relation 
to  the  extent  of  the  use  that  was  actually  being  made  by 
the  Tavares  Construction  Company  of  these  facilities  at 
that  date?  A.     Yes. 

Mr.  John  M.  Martin:  You  are  referring  now,  Mr. 
Landrum,  to  December  23,  1944? 

Mr.  Landrum:     Yes,  sir. 

The  Witness:  The  information  I  had  was  one  of  the 
letters  which  was  introduced  into  evidence,  showing  that 
the  man-hours  employed  by  Tavares  Construction  Com- 
pany as  of  1943  were  7,000,000  some  odd  man-hours,  and 
as  of  1944,  as  estimated,  was  2,400,000  or  2,500,000,  the 
estimation  part  being  for  the  last  two  months  of  the  year 
and  they  had  the  accurate  figures  for  the  first  ten  months 
of  the  year,  [1006]  but  made  an  estimate  for  the  remain- 
ing two  months. 

The  Court:  I  think  we  will  suspend  now.  Tomorrow 
morning  at  9:30,  ladies  and  gentlemen,  and  remember  the 
admonition. 

(Whereupon,  at  4:45  o'clock  p.  m.,  Tuesday,  February 
25,  1947,  an  adjournment  was  taken  until  9:30  o'clock 
a.  m.,  Wednesday,  February  26,  1947.)    [1007] 
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San  Diego,  California,  Wednesday,  February  26,  1947, 
9:30  a.  m. 

The  Court:     All  present.     Proceed. 

TOM  MASON, 

the  witness  on  the  stand  at  the  time  of  adjournment,  hav- 
ing been  previously  duly  sworn,  resumed  the  stand  and 
testified  further  as  follows: 

Direct-Examination   (Resumed) 

By  Mr.  Landrum: 

Q.  Mr.  Mason,  I  believe  when  court  recessed  yester- 
day afternoon  you  had  discussed  with  us  the  question  of 
what  you  considered  in  connection  with  that  portion  of 
Exhibit  W  in  so  far  as  it  related  to  the  so-called  option. 
Now,  will  you  discuss  with  us  what  you  considered  in 
connection  with  Exhibit  W  in  so  far  as  it  contained  a 
so-called  lease? 

A.  Exhibit  W  is  the  lease  between  the  Defense  Plant 
Corporation  and  the  Tavares  Construction  Company, 
Plancor  407,  wherein  the  Tavares  Construction  Company 
had  a  lease  on  the  subject  property  from  the  government. 
I  considered  the  fact  that  it  had  this  lease  and  that  they 
were  occupying  the  property  in  accordance  therewith,  the 
fact  that  they  were  paying  rent  for  the  lease  in  accordance 
with  the  contract,  and  the  fact  that  this  lease  was  non- 
assignable without  the  consent  of  the  various  govern- 
mental agencies  in  connection  therewith,  and  the  further 
fact  that  we  were  at  war  and  the  [1009]  necessity  for 
building  ships,  which  was  the  basis  for  the  establishment 
of  this  yard  in  the  first  place,  and  it  was  not  reasonable 
to  assume  that  such  assignment  would  take  place  during 
that  time. 


1174     Tavares  Construction  Company,  Inc.,  et  al., 

(Testimony  of  Tom  Mason) 

Q.  Did  you  consider  the  question  of  whether  or  not 
the  Tavares  Construction  Company,  under  and  by  virtue 
of  Exhibit  W,  might  possess  this  property  free  of  rent 
from  the  date  of  their  last  payment? 

A.  Yes;  as  I  stated  yesterday,  the  Tavares  Construc- 
tion Company  had  the  right  under  this  lease,  as  I  inter- 
preted it,  to  have  it  free  of  rent  if  and  only  if  they  were 
constructing  boats  for  the  government.  Otherwise,  they 
would  have  to  pay  some  rent. 

Q.  Did  you  have  any  information  with  relation  to  the 
amount  of  rent  that  they  might  pay  should  they  use 
these  facilities  in  the  construction  for  private  individuals, 
having  previously  received  the  consent  of  the  Defense 
Plant  Corporation  and  the  Maritime  Commission? 

A.     I  did;  yes,  sir. 

Q.     What  did  you  find  with  relation  to  that? 

A.  I  found  that  the  Tavares  Construction  Company, 
if  engaged  in  private  work,  would  have  to  pay  rent  at  the 
rate  of  10  cents  per  man  hour,  direct  man  hour. 

Q.  Mr.  Mason,  from  your  experience  in  the  buying 
and  selling  and  appraisal  of  real  estate  and  your  own 
personal  [1010]  studies  and  inspection  of  this  property, 
do  you  have  an  opinion  with  relation  to  the  market  value 
of  the  rights  which  the  Tavares  Construction  Company 
and  its  associates  have  in  these  premises  under  and  by 
virtue  of  the  contract  entered  into  between  them  and  the 
government  of  the  United  States,  on  the  27th  day  of 
December,  1941?     Do  you  have  an  opinion? 

The  Court:     What  date? 

Mr.  Landrum:  I  said  under  the  contract  dated  De- 
cember 27,   1941,  your  Honor. 

The   Court:     Is  that   1941? 
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Mr.  Landrum:  Yes,  sir.  Wliat  I  mean  is  this;  their 
rights  arise  by  virtue  of  this  contract  and  I  stated  refer- 
ring to  this  contract. 

The  Court:     All  right. 

Q.     By  Mr.  Landrum:     Do  you  have  an  opinion? 

Mr.  Sloane:  To  which  I  object  unless  the  date  be 
fixed. 

Q.     By  Mr.  Landrum:     As  of  December  23,  1944. 

A.     I  have;  yes,  sir.  [1011] 

Q.     What  is  that  opinion? 

A.  My  opinion  is  that  the  lease  coupled  with  the  op- 
tion has  no  market  value  and  is  worth  nothing. 

Mr.    Landrum:      You   may   cross-examine,   gentlemen. 

Cross-Examination 
By  Mr.  Monroe: 

Q.     Mr.  Mason,  are  you  familiar  with  this  plat  here? 

A.     Somewhat,  yes,  sir. 

Q.  I  wonder  if  you  would  step  down  here,  please,  and 
to  make  my  questions  clear,  sir,  if  you  would  point  out 
to  the  jury  on  this  plat  again  where  the  mean  high  tide 
line  is. 

A.  The  mean  high  tide  line  is  approximately  up  in  this 
area  here  (indicating). 

Q.     That  is,  you  are  pointing — 

A.  I  am  pointing  to  what  would  be  the  westerly — 
wait.     That  is  north,  isn't  it? 

Q.     Well,  let  us  say  up  by  the  railroad  tracks? 

A.     The  landward  side,  up  by  the  Santa  Fe  Railway. 

Q.  And  where,  if  you  will  point  out  again,  is  the 
bulkhead  line? 
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Mr.  Landrum:  Now,  if  the  court  please,  I  am  going 
to  object  on  the  ground  and  for  the  reason  that  this 
witness  has  testified  to  nothing  with  reference  to  the 
claim  of  the  City  of  National  City,  and  it  is  not  proper 
cross   examination. 

The  Court :  I  was  wondering  what  phase,  Mr.  Monroe, 
you  [1012]  would  be  interested  in  in  his  testimony,  unless 
you  are  examining  on  behalf  of  Tavares. 

Mr.  Monroe:     Oh,  no.     I  am  not  interested  in  them. 

The  Court:     What  phase  are  you  examining  on? 

Mr.  Monroe:  I  am  merely  examining  on  the  phase  of 
the  matter  of  privately-owned  tidelands. 

The  Court:     You  may  call  him  as  your  own  witness. 

Mr.  Monroe:  Oh,  no.  Thank  you.  No  further  ques- 
tions. 

The  Court:     Gentlemen  for  the  Tavares  interests. 

Mr.  John  M.  Martin:    Pardon  me,  if  the  court  please? 

Q.  By  Mr.  John  M.  Martin:  Mr.  Mason,  did  you 
hear  my  cross  examination  of  Mr.   Shattuck? 

A.  I  think  I  heard  most  of  it.  I  stepped  out  in  the 
hall  during  a  part  of  it. 

Q.  Well,  did  you  hear  all  of  government  counsel's 
direct   examination   of   Mr.   Shattuck? 

A.     I  think  I  did,  yes,  sir. 

Q.  In  the  interests  of  time,  I  will  ask  you  if  the  same 
questions  were  put  to  you  as  you  heard  put  by  govern- 
ment counsel  on  direct  examination  to  Mr.  Shattuck 
whether  your  answers  would  be  the  same. 

Mr.  Landrum:  That  is  objected  to,  if  the  court  please. 
You  cannot  set  one  witness  up  against  the  other. 

Mr.  John  M.  Martin:     I  will  limit  that  question. 
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Q.  By  Mr.  John  M.  Martin :  In  answering  that  ques- 
tion, [1013]  Mr.  Mason,  I  desire  you  to  limit  your  answer 
to  merely  those  questions  propounded  by  government 
counsel  which  had  to  do  with  Mr.  Shattuck's  understand- 
ing of  the  lease  and  option  contract. 

Mr.  Landrum :  I  make  the  same  objection,  if  the  court 
please. 

The  Court:  I  do  not  believe  that  is  a  proper  method 
to  examine  an  opinion  witness.  I  think  the  jury  might  get 
the  wrong  impression  from  such  a  limitation  of  the  scope 
of  cross  examination.  If  counsel  wants  to  cross-examine 
these  witnesses  he  should  do  so,  but  the  witness  should 
not  be  placed  in  a  category  where  you,  as  jurors,  will 
not  be  able  to  analyze  the  testimony  of  each  witness  and 
give  to  each  witness  the  credit  which  you  individually 
think  each  witness  is  entitled  to;  and  when  we  consider 
so-called  expert  evidence  we  are  getting  into  the  realm 
of  opinion  rather  than  factual  deduction,  and  the  opinion 
which  the  witness  gives  is  only  as  strong  as  the  reasons 
which  he  assigns  for  that  opinion.  You  are  judges  of 
that  fact.  The  reasons  that  a  witness  assigns  for  an 
opinion  is  the  criterion  for  evaluating  expert  evidence,  and 
that  would  not  be  a  fair  method  of  presenting  it. 

I  am  not  now  using  the  term  "fair"  in  the  sense  that 
I  think  that  Mr.  Martin  is  not  trying  to  be  fair.  I  have 
not  indicated  anything  of  that  type  and  do  not  desire  to  be 
[1014]  understood  as  indicating  anything  of  that  type, 
but  it  is  not  the  legal  method  because  it  brings  into  that 
situation  the  comparison  of  one  witness  against  another, 
which  is  not  the  proper  method.  You  are  the  judges  of 
that,  and  the  only  way  you  can  judge  it  is  to  hear  what 
the  witnesses  say  and  to  listen  to  the  opinions  which  they 
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express,  and  to  analyze  the  reasons  which  they  give  for 
those  opinions,  the  latter  being  the  principal  feature  in  the 
case,  where  it  depends  upon  expert  evidence. 
Proceed. 

Q.  By  Mr.  John  M.  Martin:  Have  you,  Mr.  Mason, 
a  copy  of  Exhibit  W,  the  lease  and  option  contract,  with 
you  on  the  stand? 

A.  I  have  a  copy  of  the  original  made  for  me,  at  my 
request,  in  the  preparation  for  this  trial. 

Mr.  John  M.  Martin:  May  I  hand  the  witness  a  copy 
of  Exhibit  W? 

The  Court:  Here  is  one,  Mr.  Martin. 
Q.  By  Mr.  John  M.  Martin:  I  hand  you  a  copy  of 
Exhibit  W,  Mr.  Mason.  Directing  your  attention  to 
paragraph  12,  Mr.  Mason,  particularly  that  portion  there- 
of which  states,  and  I  am  commencing  at  the  middle  of 
the  third  line  at  the  top  of  the  page,  or,  in  the  interests 
of  clarity  I  think  I  had  better  start  right  at  the  very  be- 
gining  of  paragraph  12: 

"Subject  to  termination  upon  the  terms  herein- 
after [1015]  in  this  paragraph  Twelve  provided, 
Defense  Corporation  hereby  agrees  to  sublease  the 
Site  and  to  lease  the  Facilities  and  Machinery  to  be 
acquired  hereunder,  and  does  hereby  sublease  the 
Site,  and  leases  the  Facilities  and  Machinery  to  be 
acquired  hereunder,  to  Lessee  and  Lessee  does  hereby 
lease  and  sublease  the  same  from  Defense  Corpora- 
tion for  a  term  ending  December  31,  1947,  which 
term,  upon  its  expiration,  shall  be  automatically  ex- 
tended, subject  to  similar  termination  for  an  addi- 
tional period  ending  December  31,  1949." 
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When  you  arrived  at  the  opinion  as  to  market  value 
that  you  have  here  expressed  as  to  this  lease  and  option 
contract,  was  it  your  understanding  that  the  two  dates 
mentioned  in  the  portion  of  paragraph  12  that  I  have 
just  read  were  expiration  dates  within  the  terms  of  para- 
graph 15  of  Exhibit  W,  where  it  states: 

''Upon  the  expiration  or  termination  of  this  lease 
or  extension  thereof  pursuant  to  paragraph  Twelve 
hereof,  or  upon  cancellation  of  this  lease  or  exten- 
sion  thereof   pursuant   to   clause    (a)    of   paragraph 
Fourteen  hereof   (unless  such  cancellation  shall  have 
been  effected  because  of  a  violation  by  Lessee  of  the 
contracts  referred  to  in  said  clause  (a),  Lessee  shall 
have  and  is  hereby  granted,  for   [1016]  a  period  of 
ninety  days  after  such  termination,  expiration,  or  can- 
cellation   (hereinafter    referred    to    as    the    'Option 
Period')   the  right  and  option,  by  written  notice  to 
Defense  Corporation  and  to  the  Maritime  Commis- 
sion, to  purchase  all  but  not  part  of  the  Site,  Facili- 
ties and  Machinery  at  the  following  prices"? 
A.     If  I  understand  your  question  correctly,  you  want 
to  know  if  I  considered  whether  the  word  "expiration" 
in  paragraph  15  would  be  applicable  to  the  dates  of  1947 
and  1949?  [1017] 

Q.  As  given  in  paragraph  Twelve.  That  is  correct. 
A.  Yes;  I  assume  that,  if  the  Tavares  Construction 
Company  were  in  possession  of  the  property  as  of  1947 
or  as  of  1949,  that  that  would  be  a  date  of  termination. 
Q.  What  was  your  understanding  of  the  contract  pro- 
vision as  to  that  still  being  the  date  of  termination  or 
date  upon  which  the  Tavares  Construction  Company  might 
elect  to  exercise  its  option  to  purchase  in  the  event  the 
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government  requested  the  right  to  priority  use  of  the 
facihties  and  machinery  and  Tavares  Construction  Com- 
pany consented  and  granted  such  right  of  priority  use  to 
the  government? 

A.  It  is  my  understanding  of  that  particular  phase 
that  the  Tavares  Construction  Company  did  have  an  in- 
terest to  that  date  but,  in  my  opinion,  it  was  not  valuable 
and  was  not  marketable  and,  therefore,  had  no  value. 

Q.  Do  you  mean  that  it  is  your  understanding  of  the 
lease  and  option  contract  that,  notwithstanding  the  re- 
quest by  the  government  for  the  right  to  priority  use 
and  the  granting  of  such  right,  the  Tavares  Construction 
Company  would  have  still  had  a  right  to  elect  to  purchase 
all  but  not  part  of  the  site,  facilities  and  machinery,  on 
either  January  1,  1948,  or  January  1,  1950? 

A.  I  stated  that  they  were  still  in  possession.  If  they 
were  not  in  possession,  if  the  lease  was  cancelled  by  any 
other  means,  for  example,  like  in  this  condemnation  ac- 
tion, [1018]  it  is  my  opinion  they  would  not  have  the 
right  to  purchase  as  of  1947  or  1949. 

Q.  It  is  your  understanding  that  by  this  condemnation 
action  all  rights  of  every  character  are  being  acquired 
that  the  Concrete  Ship  Constructors  might  otherwise  have 
exercised  under  the  terms  of  this  lease? 

A.  It  is  my  understanding  that  in  this  condemnation 
action,  as  of  December  23rd,  the  government  is  taking  all 
of  the  rights,  interest  and  title  of  the  Tavares  Construc- 
tion Company  in  and  to  this  Plancor  407,  as  within  their 
power  to  condemn  any  property  that  is  necessary.  They 
are  taking  all  of  the  rights  they  had  and  the  Tavares 
Construction  Company,  if  the  rights  have  any  value  at 
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all,  are  entitled  to  compensation  and,  if  they  have  not,  they 
are  not  entitled  to  anything. 

Q.  Is  it  your  understanding  that,  except  for  this  con- 
demnation action,  the  granting  of  priority  use  by  the 
Tavares  Construction  Company  to  the  government  would 
have  in  no  manner  affected  or  altered  the  Tavares  Con- 
struction Company's  right  as  lessee,  the  priority  rights 
of  the  government,  that  is,  the  right  to  assign  it  to  an- 
other agency  without  any  action  to  cancel  the  lease  or 
condemn  their  rights  in  it;  that  they  would  still  have 
the  right  to  exercise  the  option?  For  example,  what  I 
mean  is  this.  In  this  document  the  Defense  Plant  Cor- 
poration is  a  governmental  agency  and  it  granted  [1019] 
the  lease  and  holds  it.  If  the  Defense  Plant  Corporation 
transferred  that  to  the  Maritime  Commission  or  the  De- 
partment of  Justice  or  the  Forestry  Department  or  any 
other  department,  it  would  be  just  like  if  I  own  a  piece 
of  property  and  it  was  leased  to  you  and  I  sold  it  to 
somebody  else  subject  to  the  lease? 

A.  That  is  the  way  that  I  view  that  priority  phase 
of  it. 

Q.  Am  I  to  understand,  then,  that,  if  the  government 
exercised  its  right  to  the  priority  use,  it  is  your  under- 
standing that  the  Tavares  Construction  Company  as 
lessee  no  longer  would  possess  the  right  to  elect  to  pur- 
chase under  the  terms  of  the  option? 

A.     I  didn't  make  that  statement;  no,  sir. 

Q.  What  is  your  understanding  with  respect  to  that 
situation  ? 

A.  My  understanding  with  respect  to  that  situation  is 
that  the  Tavares  Construction  Company  had  the  right  to 
purchase   under   the   option   until   that   right   was    taken 
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away  from  them  either  by  condemnation,  as  in  this  case, 
at  which  time  they  should  be  compensated  for  it  if  it  was 
worth  anything,  or,  if  in  my  opinion,  it  wasn't  worth 
anything,  or  if  another  agency  of  the  government  took  it 
over  and  assumed  the  responsibihties  of  the  Defense  Plant 
Corporation,  they  would  still  have  that  right  until  they 
went  a  step  or  two  [1020]  further. 

Q.  Assume  that  the  government  requested  and  the 
Tavares  Construction  Company  as  lessee  granted  the  right 
of  priority  use  to  the  government,  is  it  your  understand- 
ing that  under  the  terms  of  this  lease  and  option  contract 
the  Tavares  Construction  Company  would  thereby  be  de- 
prived of  the  right  to  immediately  serve  a  10-day  written 
notice  of  its  intention  to  elect  to  terminate  the  lease  and, 
upon  the  11th  day,  elect  to  purchase  in  conformity  with 
the  option  provisions? 

A.     I  don't  understand  it  that  way;  no. 

Q.  What  is  there  in  that  lease  which  to  you  causes 
a  contrary  understanding? 

A.  If  I  understood  your  question  correctly,  you  stated 
if  they  assigned  or  consented  to  the  priority.  You  asked 
me  if  I  thought  that  took  away  from  them  their  right  to 
notify  the  government  that  they  desired  to  cancel,  in 
order  to  exercise  their  option. 

Q.  That  is  it,  in  substance,  Mr.  Mason;  yes;  that  is 
correct. 

A.  Again  repeating  what  I  said  a  minute  ago,  if  they 
transfer  their  rights  from  the  Defense  Plant  Corporation 
to  another  governmental  agency,  that  other  governmental 
agency  has  to  assume  the  responsibility  of  the  Defense 
Plant  Corporation  until  some  provision  came  up  whereby 
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that  was  de-  [1021]  nied  them,  and  Tavares  would  have 
the  right  to  cancel  under  the  10-day  notice,  as  I  see  it. 

Q.  But  you  are  confusing  in  your  answer  a  second 
question  which  I  have  not  yet  asked  you.  You  are  assum- 
ing in  your  answer  that  the  Defense  Plant  Corporation 
transferred  its  rights  to  another  department  of  the  gov- 
ernment. Now,  in  my  first  question  I  am  omitting  any 
such  assumption.  We  will  assume  that  there  was  no 
transfer  and  that  the  government  merely  wanted  to  use 
this  property,  the  facilities,  as  contemplated  by  the  pro- 
visions of  the  lease  and  it  had  a  right  to  a  priority  use, 
whether  it  wanted  the  use  for  one  year  or  throughout  the 
remaining  unexpired  portion  of  the  lease;  that  the  gov- 
ernment clearly  had  the  right  here  to  notify  the  Tavares 
Construction  Company  that  it  desired  such  priority  use 
and,  clearly,  it  was  the  duty  of  the  Tavares  Construc- 
tion Company  then  to  grant  to  the  government  such  prior- 
ity use.  What  is  there  in  this  lease  that  would  negative 
or  preclude  the  Tavares  Construction  Company  from  im- 
mediately serving  a  written  10-day  notice  of  intention  to 
terminate  the  lease,  ending  all  of  its  obligations  as  lessee 
either  as  to  priority  or  payment  of  taxes  or  maintenance 
or  insurance  or  anything  else,  and,  on  the  11th  day  after 
the  service  of  such  notice,  say  to  the  United  States  gov- 
ernment, 'T  tender  my  option  price  and  tender  a  deed  to 
all  but  not  part  of  the  site,  facilities  and  machin- 
ery"? [1022] 

A.  I  answered  that  a  little  while  ago  when  I  said  that 
it  was  my  opinion  that  the  Tavares  Company  had  that 
right  under  the  priority  paragraph  in  Fourteen. 

Q.  Do  you  think  that  that  right  so  possessed  by  the 
Tavares  Construction  Company  as  lessee  under  this  lease 
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and  option  contract  would  have  been  a  substantial  lever- 
age in  its  hand  as  lessee  in  the  event  that  he  procured 
a  purchaser  who  wanted  an  assignment  of  lessee's  rights 
under  the  lease?  By  that  I  mean,  if  the  Tavares  Con- 
struction Company  possessed  the  right  to  elect  to  pur- 
chase under  those  conditions,  wouldn't  the  government 
know,  if  it  refused  to  consent  to  an  assignment  of  the 
lease,  the  Tavares  Construction  Company  as  trustee  could 
immediately  exercise  its  right  to  purchase  and  demand  a 
deed  and  convey  the  fee  title  to  its  prospective  purchaser? 
A.  I  didn't  understand  that  part  of  your  question 
about  the  government,  if  I  may  have  that  part  again,  sir. 
Mr.  John  M.  Martin:  Will  you  read  the  question 
again,  please? 

(Question  read  by  reporter.) 

Mr.  John  M.  Martin:  The  question  is  not  clear  and 
I  would  like  to  withdraw  it  and  restate  it,  if  the  court 
please. 

Q.  You  have  previously  testified  that,  in  arriving  at 
the  conclusion  on  your  part  that  the  lease  and  option 
contract  had  no  market  value  as  of  December  23,  1944, 
you  considered  the  fact  the  lease  could  not  be  assigned 
by  the  Tavares  Construction  Company  without  the  con- 
sent of  the  government.   [1023] 

I  am  asking  you  now  if  the  Tavares  Construction  Com- 
pany has  the  right,  in  the  event  the  government  refused 
to  consent  to  the  assignment  to  a  prospective  purchaser 
of  the  lease,  to  immediately  serve  a  10-day  notice  of 
intention  to  terminate  the  lease  and  to  elect  to  purchase 
the  land.  Wouldn't  the  lessee,  the  Tavares  Construction 
Company,   be  enabled  to  carry  out  a  sale  of  the  entire 
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shipyard,  whether  the  government  consented  and  liked  it 
or  not? 

A.  Assuming  the  situation  as  you  have  stated  it,  yes; 
if  they  could  find  a  buyer  that  would  pay  the  amount  of 
money  that  Tavares  would  have  to  pay  in  exercising  his 
option,  that  is,  a  sum  of  money  that  the  jury  in  this 
action  will  set  up  for  the  value  of  the  land  for  National 
City,  plus  the  sum  of  money  that  has  been  stipulated  in 
one  of  the  articles  on  trial  here,  $2,141,000 — if  he  could 
find  a  buyer  that  would  pay  in  excess  of  that,  he  could 
make  the  sale.    Otherwise,  he  couldn't  sell  it. 

Q.  Now,  let's  move  to  the  second  exception  which  you 
originally  had  in  mind  and  that  is  one  where  the  Defense 
Plant  Corporation  sees  fit  to  assign  its  right,  title  and 
interest,  to  this  shipyard  to  another  branch  of  the  govern- 
ment and  the  government  sees  fit  to  exercise  the  right 
of  priority  use,  either  for  its  own  purposes  or  for  the 
use  of  others  under  the  government.  Is  it  your  under- 
standing that,  under  that  kind  of  a  situation,  the  con- 
tract here  authorizes  the  govern-  [1024]  ment  to  dismantle 
or  remove  or  otherwise  destroy  the  facilities,  improve- 
ments or  machinery,  erected  thereon,  under  the  terms  of 
this  lease,  or  was  there  an  obligation  on  the  government 
to  maintain  them? 

A.  It  is  my  understanding  that  there  was  an  obliga- 
tion on  the  part  of  the  Tavares  Construction  Company  to 
maintain  the  facilities,  I  read  nothing  in  the  contract 
that  would  warrant  under  merely  an  assignment  the  right 
to  destroy  the  property  by  either  party. 

Q.  So  far  as  you  understand  this  contract,  you  gather 
from  the  contract  that  it  was  the  contemplation  of  both 
the  government  and  the  Tavares  Construction  Company 
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that  the  shipyard  facihties  would  remain  in  existence  and 
would  not  be  destroyed  by  either  party,  without  the  con- 
sent of  the  other,  until  the  expiration  or  termination  of 
the  lease  in  accordance  with  the  terms  of  the  contract? 

A.  That  is  true  as  far  as  it  goes.  One  other  step 
in  that  is  the  acquisition  of  the  rights  of  either  the 
Tavares  Construction  Company  or  the  Concrete  Ship  Con- 
structors by  the  right  of  eminent  domain  or  condemna- 
tion, and  from  that  point  on  out  I  wouldn't  pass  on  what 
could  be  done  with  the  facilities. 

Q.  So  that,  except  for  the  right  of  the  government  to 
condemn  and  acquire  the  lease  and  option  rights,  you 
understand  that  this  contract  did  contemplate  that  the 
facilities,  [1025]  improvements  and  machinery,  would 
remain  in  existence  until  the  lease  was  either  terminated 
or  expired  in  accordance  with  its  terms? 

A.  Yes;  either  terminated,  expired,  or  by  some  other 
arrangement  that  we  can't  foresee  at  this  time  that  might 
come  up  for  the  cancelling  of  it  or  the  acquisition  of  it 
by  the  government.   [1026] 

Q.  Of  course,  if  the  lessee  violated  the  terms  of  the 
lease,  the  government  had  a  right  to  terminate  the 
lease  ? 

A.  Well,  on  any  condition  specified  in  the  lease  where- 
by it  could  be  terminated,  violation,  or  bankruptcy,  or  any 
one  of  the  features  that  would  permit  its  cancellation, 
or  the  lack  of  the  necessity  for  building  ships,  either 
one  or  both  parties  could  cancel. 

Q.  What  do  you  find  in  the  lease,  Mr.  Mason,  that 
gives  you  the  understanding  that  Tavares  Construction 
Company,  as  trustee,  is  to  pay  taxes,  insurances,  main- 
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tenance,  watchmen,  and  so  forth,  during  any  period  of 
priority  use  that  may  be  exercised  by  the  government? 

A.  Without  rereading  the  lease,  I  don't  know  if  I 
can  quote  it,  but  under  my  assumptions,  as  I  stated  a 
few  moments  ago,  that  the  responsibiHty  of  maintaining 
and  keeping  the  plant  in  condition  so  long  as  it  remained 
with  the  Tavares  Construction  Company,  it  would  be 
necessary  to  do  those  things  in  order  to  protect  the 
property. 

Q.  Then  you  have  arrived  at  your  opinion  as  to  the 
fair  market  value  of  this  lease  and  option  contract,  with 
the  understanding  on  your  part  that,  notwithstanding  the 
government  might  exercise  a  priority  use,  for  instance, 
from  December  23,  1944,  until  January  1,  1950  that  all 
expense  of  taxes,  insurance,  maintenance,  and  so  forth, 
was  to  be  borne  by  the  lessee,  Tavares  Construction 
Company?  [1027] 

Mr.  Landrum:  That  is  objected  to,  if  the  court  please, 
in  that  it  is  indefinite.  This  contract  provides  for  a 
priority  use  of  all  or  some  part.  Counsel  asks  this  ques- 
tion so  that  the  witness  will  not  understand  whether  he 
means  a  priority  of  all  or  only  a  part. 

Mr.  John  M.  Martin:  I  will  divide  the  question  in 
obedience  to  counsel's  objection  and  ask  the  witness,  first, 
to  answer  the  question  on  the  assumption  that  the  govern- 
ment priority  is  for  the  entire  period  and  for  all  of  the 
facilities  and  machinery. 

A.  I  did  not  make  my  valuation  on  that  method.  I 
valued  that  option  under  the  assumption  that  it  could 
be  exercised,  although  of  the  opinion  that  the  option  did 
not  exist.  Based  on  the  assumption  that  it  could  be 
exercised,  I  had  to  assume  they  had  an  option  in  order 
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to  place  a  value  on  it.  It  is  my  opinion  that  there  was 
no  option  as  of  the  date  of  valuation,  namely,  December 
22>,  1944,  but  in  order  to  arrive  at  a  figure  I  assumed  that 
there  was  an  option,  that  they  did  have  the  right  to  pur- 
chase under  the  agreement,  and,  therefore,  set  out  my 
opinion  of  what  I  thought  they  would  have  to  pay.  That 
is,  when  I  say  ''what  I  thought,"  I  mean  what  I  thought 
might  be  a  reasonable  figure  for  the  land,  but  that  figure 
might  be  altered  one  way  or  another  by  the  jury  in  this 
action  and  who  may  make  it  higher  or  lower  than  my 
figure,  but  whichever  way  it  is,  why,  it  [1028]  aflfects 
that  opinion  just  that  much,  plus  the  agreed  sum  for  the 
facilities.  Then  I  made  an  appraisal  of  the  market  value 
of  the  property,  as  I  saw  it  as  of  December  23,  1944,  and 
my  opinion  of  the  value  was  considerably  less  than  the 
figure  that  Tavares  Construction  Company  would  have 
to  pay  for  the  property. 

Mr.  John  M.  Martin:  Will  you  read  my  question, 
please  ? 

(The  record  was  read.) 

Q.  By  Mr.  John  M.  Martin:  Can  you  answer  that 
question,  Mr.  Mason? 

A.  I  think  the  first  statement  I  made  in  my  answer 
answers  the  question,  if  I  am  not  mistaken. 

Q.  To  make  it  a  little  more  clear  as  to  just  what  I 
am  trying  to  solicit  your  aid  and  assistance  on  in  ex- 
plaining this  contract,  I  direct  your  attention  to  para- 
graph 14  of  the  lease.  At  the  bottom  of  the  page  you 
will  note  the  subhead: 

"or    (b)    the  government   shall   request   priority   for 
itself  or  others  with  respect  to  the  use  of  the  facili- 
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ties  to  be  provided  hereunder  and,  Lessee  shall  fail 
or  refuse  to  give  such  priority." 
Is  it  your  understanding  that  that  means  in  that  pro- 
vision that  priority  may  be  requested  for  a  portion  of  the 
facilities,  or  must  such  priority  relate  to  the  use  by  the 
government  with  respect  to  all  the  facilities  to  be  pro- 
vided hereunder?  [1029] 

A.  I  hadn't  given  that  particular  phase  of  it  any 
thought  before,  but  it  might  be  construed  to  be  all  or 
part.     That  would  possibly  be  more  or  less  of  a — 

Q.  Let  us  assume  then  for  the  purpose  of  my  next 
question  that  we  first  construe  it  to  mean  a  priority  use 
to  the  government  for  all  of  the  facilities  to  be  provided 
under  the  lease,  and  further  assume  that  such  priority 
use  was  requested  by  the  government  and  granted  by 
Tavares  Construction  Company  for  the  entire  period  re- 
maining in  the  lease,  or  up  until  January  1,  1950,  what 
then  is  there  in  this  contract  that  you  understand  to  mean 
that,  notwithstanding  the  possession  and  use  under  the 
priority,  as  exercised  by  the  government  throughout  the 
remaining  period  of  the  lease,  that  the  Tavares  Construc- 
tion Company,  as  lessee,  is  still  obligated  to  pay  the  taxes, 
insurance,  maintenance,  and  so  forth?  Is  there  any  par- 
ticular portion  of  the  lease  that  you  can  direct  my  atten- 
tion to  which  will  aid  me  in  arriving  at  your  understand- 
ing, Mr.   Mason? 

A.  I  don't  recall,  without  going  through  and  reading 
it,  but  it  is  my  understanding  that  the  responsibility  of 
maintenance  is,  as  I  stated  in  answer  to  a  similar  question 
a  few  moments  ago,  with  the  Tavares  Construction  Com- 
pany as  long  as  they  are  in  possession  of  the  property. 
Now,  if  they  were  not  in  possession  of  the  property  by 
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priority,  and  still  had  not  been  canceled  out  of  the  lease, 
the  lease  had  not  [1030]  been  terminated  or  taken  away 
from  them,  I  would  assume  that  the  agency  that  was  in 
full  charge  of  the  property  and  the  agency  that  would 
prevent  them  from  occupying  or  utilizing  any  portion  of 
it  would  be  responsible  for  the  equipment  thereon,  if 
granted  a  priority  under  this  contract.  But  that  state- 
ment is  made  with  the  thought  in  mind  that  the  Tavares 
Construction  Company  would  not  even  be  permitted  on 
the  property,  that  the  agency  would  take  over  the  whole 
property,  as  I  understood  counsel's  question. 

Q.  In  other  words,  we  both  have  in  mind  in  the  an- 
swer and  in  the  question  just  given,  that  that  is  the  exer- 
cise by  the  government  of  a  prior  use  as  to  all  of  the 
shipyard  and  its  facilities,  and  not  just  simply  as  to  some 
small  portion   of   it. 

A.     That  was  my  understanding  of  the  question,  yes. 

Q.  Very  well.  Then,  Mr.  Mason,  what  is  your  un- 
derstanding of  this  lease  and  option  contract,  as  to  the 
rights  of  the  lessee,  Tavares  Construction  Company,  in 
the  event  the  government  exercised  such  right  of  prior 
use  by  one  of  its  other  governmental  departments,  and 
thereupon  the  government  proceeded,  without  the  consent 
of  the  Tavares  Construction  Company,  as  lessee,  to  dis- 
mantle and  remove,  or  otherwise  completely  destroy  these 
facilities  and  machinery. 

Mr.  Landrum :  That  is  objected  to,  your  Honor  please. 
It  is  improper  cross-examination.  They  had  not  done  so 
on  [1031]  December  23,  1944.  If  counsel  wants  to  go 
into  all  that  happened  after  that,  they  could  not  have 
elected  because  they  are  cut  off  on  the  23rd  day  of  De- 
cember,  1944. 
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Mr.  Martin.     I  am  assuming,  if  the  court  please, — 

The  Court:  We  have  to  make  assumptions  in  these 
cases.  Otherwise  there  would  not  be  any  way  to  arrive 
at  a  judicial  determination  of  the  problem.  These  as- 
sumptions, ladies  and  gentlemen,  are  for  the  purpose  of- 
testing  the  value  of  the  opinion.  It  does  not  mean  these 
assumptions  are  a  reality.  If  they  were,  they  would  be 
testified  to  as  facts.  There  must  be  hypothetical  assertions 
in  the  nature  of  assumptions  in  these  questions.  I  think 
the  Supreme  Court  clearly  stated  in  the  Miller  case  that 
you  have  to  adopt  practical  methods,  and  we  have  only 
the  implements  which  are  available.  We  cannot  construct 
situations  that  do  not  exist.  We  have  to  assume  certain 
things  to  exist.  The  purpose  of  those  assumptions  is  not 
to  establish  that  they  did  or  did  not  exist.  It  is  to  test 
the  opinion  of  the  witness  so  that  the  jury  may  reach  an 
estimate  as  to  the  value  which  they  are  going  to  give  it. 
Overruled. 

Mr.  John  M.  Martin:  Will  you  read  the  question, 
please  ? 

(The  question  was  read.) 

The  Witness:  And  you  mean  that  question  to  exclude 
the  right  of  arbitration,  and  so  forth,  as  set  up? 

Q.  By  Mr.  John  M.  Martin:  No,  I  am  not  assuming 
[1032]  any  thing  except  an  assumed  state  of  facts  in  that 
question,  and  to  make  it  more  clear  I  will  add  this:  We 
will  assume  that  no  condemnation  action  is  filed.  You 
understand  that?  And  I  am  assuming  the  government  has 
requested  the  Tavares  Construction  Company  and  they 
have  granted  the  right  of  priority  use  for,  we  will  say, 
the  entire  unexpired  portion  of  the  lease  or  until  Janu- 
ary 1,  1950.    Then  I  want  you  further  to  assume  that  the 
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government  or  some  department  should  decide  that  it 
wanted  to  dismantle  or  remove,  or  otherwise  destroy  these 
facilities,  so  that  under  my  assumed  state  of  facts  when 
the  lease  expired  according  to  its  terms  on  December  31, 
1949,  there  was  nothing  remaining  in  this  shipyard  ex- 
cepting the  land,  the  site,  as  improved.  What  is  your 
understanding  as  to  whether  under  the  lease  and  option 
contract  Tavares  Construction  Company,  as  lessee,  would 
then  have  the  right  to  elect  to  purchase  the  site  at  the 
acquisition  cost  of  such  site  to  the  government,  excluding 
from  the  option  price  the  entire  $2,141,236.49,  as  cal- 
culated in  Exhibit  Q. 

Mr.  Landrum :  That  is  objected  to,  if  the  court  please, 
in  that  it  excludes  or  includes  within  the  question  pro- 
pounded the  amount  of  moneys  expended  by  the  govern- 
ment of  the  United  States  in  the  making  of  this  very 
value  as  to  which  he  is  asking  now. 

The  Court:  I  am  inclined  to  think  that  vitiates  the 
[1033]  question,  but  I  wish  you  would  read  the  question, 
please. 

Mr.  Landrum:  May  I  make  the  further  statement, 
your  Honor  please — 

The  Court:  Now,  just  a  moment.  Wait  until  the 
question  is  read.  It  is  difficult  enough  to  do  it  without 
interruption. 

(The   question   was   read.) 

The  Court:  I  think  the  question  is  proper.  Over- 
ruled. 

The  Witness:  I  don't  see  how  you  could  exclude  the 
facilities,  the  price  paid  for  the  facilities  of  $2,141,236.49 
from  the  price  that  Tavares  Construction  Company  would 
have   to  pay,   because   the  lease   specifically   says  all,   the 
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cost  to  the  government  of  all  those  things,  so  that,  in 
my  opinion,  in  1949  or  1950  Tavares  Construction  Com- 
pany would  still  have  to  pay  the  price  that  the  jury  in  this 
action  puts  on  the  naked  land  before  they  had  improved 
it,   plus   the  cost  of   facilities. 

Q.  By  Mr.  John  M.  Martin:  And  in  testifying  as  to 
your  opinion  as  to  the  fair  market  value  of  the  lease  and 
option  contract  as  of  December  23,  1944,  you  gave  no 
consideration,  as  I  understand  it,  to  the  amount  which 
the  option  price  would  be  in  the  event  the  facilities  and 
machinery  were  either  dismantled  and  removed  or  com- 
pletely destroyed  prior  to  January  1,   1950? 

A.  No.  In  my  opinion  of  the  price  that  Tavares 
[1934]  Construction  Company  would  have  to  pay  as  of 
December  23,  1944,  I  could  not  conceive  the  destruction 
of  the  facilities  by  anyone  else,  and  that  if  he  wanted  to 
exercise  the  option,  that  that  is  the  sum  of  money  that  he 
would  have  to  pay. 

Q.  Now,  the  option  price  that  you  have  been  talking 
about,  as  I  understand  it,  is  the  formula  (b)  as  to  price 
under  paragraph  15  of  the  lease;  is  that  correct? 

A.     That  is  correct,  yes. 

Q.  And  formula  (b)  sets  forth  a  schedule  of  de- 
preciation  as   to   the   facilities   and   machinery? 

A.     That  is  correct. 

Q.  For  various  classes  of  facilities;  is  that  your  un- 
derstanding ? 

A.  That  is  correct.  Class  1,  five  per  cent;  class  2, 
ten  per  cent;  and  class   3,  twenty-five  per  cent. 

Q.  Then  finally  winds  up  with  the  provision  then  un- 
der paragraph  3  of  formula  (b)   in  paragraph  15,  "pro- 
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vided,  however,  that  the  minimum  residual  value  on  all 
items  shall  be  15%" 

You  understand  by  that  provision  just  read,  however, 
that  the  option  price  as  to  the  facilities  and  machinery 
should  at  least  equal  the  minimum  residual  value  on  all 
items  of  15  per  cent,  notwithstanding  the  fact  that  under 
the  assumed  state  of  facts  I  have  just  given  in  my  pre- 
vious question  the  government,  without  the  consent  of  the 
Tavares  [1035]  Construction  Company,  might  have  dis- 
mantled and  removed,  or  otherwise  destroyed,  all  of  the 
facilities   and  machinery. 

A.     It  is  my  understanding — 

Mr.  Landrum:  If  the  court  please,  I  object  upon  the 
ground  and  for  the  reason  it  is  improper  cross-examina- 
tion and  an  improper  statement  of  the  market  value.  It 
is  an  attempt  to  show  damage  for  violation  of  the  con- 
tract. 

The  Court:  Of  course,  the  term  used  is  "just  compen- 
sation." The  courts  have,  in  interpreting  that  phrase, 
used  various  expressions,  "actual  value,"  "market  value," 
"just  value,"  and  other  expressions  which  are  judicial 
connotations  of  that  provision  of  just  compensation.  I 
don't  know  why  we  should  not  enlarge  it  so  as  to  make  it 
all-inclusive.     Objection  overruled. 

The  Witness:  It  is  my  understanding  that  that  15 
per  cent  clause  in  clause  (b)  of  paragraph  15  is  that 
assuming  the  shipyard  was  in  operation  for  10  or  15 
years,  and  we  were  at  war  and  the  necessity  for  building 
ships  prevailed  during  that  length  of  time,  and  the  fa- 
cilities were  used  for  that  length  of  time,  and  the  option 
was  exercised  at  that  particular  time,  that  they  would 
still  have  to  pay  15  per  cent  of  the  cost  to  the  government, 
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even  though  they  had  worn  out  the  machinery  in  the 
construction  of  the  shipyard,  if  they  desired  to  exercise 
the  option.  In  other  words,  what  I  am  trying  to  say  is 
that  that  factor  has  to  do  with  the  [1036]  depreciation 
factors  and  has  nothing  to  do  with  any  destruction,  raz- 
ing or  destroying  by  any  other  governmental  agency  of 
any  part  of  parcel  of  the  facilities  of  this  shipyard.  That 
is  my  interpretation  of  it. 

Q.  By  Mr.  John  M.  Martin :  Then  am  I  to  understand 
from  your  last  answer,  Mr.  Mason,  that  even  though  the 
government,  under  the  exercise  of  its  prior  use,  had  for 
some  reason  seen  fit  to  remove,  dismantle  or  destroy  these 
facilities,  that  the  depreciation  schedule  set  forth  in  para- 
graph 15,  sub-head  (b),  for  determining  option  price 
would  still  be  followed? 

Mr.  Landrum:  That  is  objected  to  upon  the  ground 
and  for  the  reason  we  are  concerned  here  with  Decem- 
ber 23,  1944,  and  what  the  government  might  do  there- 
after is  incompetent  in  this  case. 

Mr.  John  M.  Martin:  It  is  not  offered,  if  the  court 
please,  for  the  purpose  of  showing  what  the  government 
might  do  thereafter,  but  merely  for  the  purpose  of  getting 
at  the  witness'  understanding  of  this  contract. 

The  Court:     Will  you  read  that  question,  please? 

(The  question  was  read.) 

The  Court:     Overruled. 

The  Witness:  I  would  say  that  it  would  be  followed 
for  all  of  the  facilities  that  were  there,  and,  for  example, 
I  have  this  in  mind:  they  added  to  this  yard  and  took 
some  [1037]  materials  away  from  there,  and  sold  some 
to  other  shipbuilding  yards  during  the  life  of  the  yard. 
There  were  adjustments  made.     If  they  took  a  piece  of 
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material  away,  a  piece  of  machinery  away  from  this  yard 
and  took  it  to  another  yard,  they  adjusted  their  expendi- 
tures on  this  yard  by  a  deduction.  If  another  agency  un- 
der priority  moved  in  on  this  property  and  destroyed  or 
razed  or  completely  demolished  every  piece  of  property, 
there  would  be  an  adjustment  made,  if  it  would  all  be 
eliminated.  If  some  of  it  was  still  in  existence,  they 
would  have  to  pay  for  it.  There  would  be  an  adjustment 
made.  I  don't  think  that  Uncle  Sam,  or  anyone  else, 
would  do  anything  else  but  that,  and  if  they  took  those 
gantry  cranes  that  show  around  those  dry  docks  and 
moved  them  up  to  the  California  Shipbuilding  Company, 
or  up  to  Seattle,  or  to  some  other  shipyard,  I  don't  think 
Tavares  Construction  Company  would  be  expected  to 
pay  for  that,  if  they  exercised  their  option.  If  the  Navy 
took  over  one  of  those  cranes,  and  put  it  over  on  the  de- 
stroyer base,  I  think  there  would  be  an  adjustment  made 
for  it.  What  the  adjustment  would  be,  I  don't  know, 
because  it  would  have  to  be  made  as  of  the  time  the  thing 
happened.  I  can't  see  where  if,  as  counsel  stated  or  in- 
cluded in  his  question,  or  tried  to  include  in  his  question, 
and  we  will  assume  they  removed  everything,  and  the 
government  was  still  occupying  the  land  only  under  the 
priority  in  1949,  or  1950,  on  December  31st,  [1038] 
and  all  that  was  there  was  the  land,  then  I  presume  that 
all  Tavares  would  have  to  pay  would  be  the  market  or 
the  cost  to  the  government  of  the  land.  I  don't  see  any- 
thing different,  and  I  think  that  is  common  sense. 

Q.  By  Mr.  John  M.  Martin:  I  think  I  understand 
your  answer,  Mr.  Mason,  where  you  use  the  illustration, 
for  instance,  as  to  a  gantry  crane.  You  are  referring  to 
these  mechanical  derricks  or  movable  derricks  indicated 
on  the  model?  A.     Well,  I  am  referring  to — 
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Q.  But  let  us  take  the  situation  where  I  am  trying  to 
get  at  and  where  I  have  in  mind  these  four  graving  docks 
or  wet  docks,  which  instead  of  being  portable  machinery, 
have  been  referred  to  by  some  witness  as  a  depression 
in  the  land,  in  the  site  itself.  Let  us  assume  for  my  next 
question  that,  for  instance,  the  government  decided  during 
the  period  of  possession  by  it  under  its  priority  use  that 
it  wanted  to  use  the  areas  occupied  by  graving  docks  1, 
2  and  3  for  some  other  purpose  than  a  graving  dock,  and 
in  the  accomplishment  of  that  purpose  completely  removed 
the  graving  docks  as  to  sheet  piling  and  material  con- 
struction, and  back-filled  them,  and  left  intact,  we  will 
assume,  only  graving  dock  No.  4. 

Now,  to  be  sure  that  I  understand  you,  let  us  further 
assume  that  a  calculation  of  the  option  price  from  Exhibit 
Q  as  to  these  three  graving  docks  1,  2  and  3  that  have 
been  [1039]  removed  or  back-filled, — that  there  is  included 
in  the  option  price  of  the  facilities  and  machinery  as  set 
forth  in  Exhibit  Q  the  sum  of  approximately  $514,286 
as  the  option  price  as  of  December  23,  1944,  for  graving 
docks  1,  2  and  3.  What  then  would  be  your  understand- 
ing in  the  event  Tavares  Construction  Company  exercised 
its  option  to  purchase,  as  to  how  the  contract  contemplates 
determining  of  the  option  price,  with  the  dry  docks  1,  2 
and  3  having  been  removed  or  back-filled? 

A.  It  is  rather  difficult  to  assume  a  hypothetical  situa- 
tion of  that  kind,  wherein  the  government  would  allow 
the  Tavares  Construction  Company  to  still  be  in  posses- 
sion of  the  option,  but  assuming  that  that  was  the  case 
and  the  Tavares  Construction  Company  wanted  the  dry 
docks,    the   government   would   either    have    to   excavate 


1198     Tavares  Construction  Company,  Inc.,  et  al., 

(Testimony  of  Tom  Mason) 

them  again,  if  they  filled  them,  or  make  some  adjustment 
for  the  removal  of  them, 

Q.  What  I  am  getting  at  is  the  understanding  under 
the  contract,  that  there  would  be  a  contract  obligation  in 
the  making  of  that  adjustment  to  eliminate  the  entire  de- 
preciated value,  as  calculated  in  Exhibit  Q,  for  those  three 
graving  docks.  In  other  words,  would  a  credit  of  the 
exact  amount,  $514,000,  as  set  forth  in  Exhibit  Q,  be 
allowable  to  Tavares  Construction  Company,  as  lessee, 
in  the  form  of  a  deduction  in  the  amount  of  $514,000, 
approximately,  from  the  total  option  price  for  the  purchase 
of  these  shipyards?    [1040] 

A  I  don't  think  so,  for  the  reason  that  we  are  talking 
about  the  purchasing  of  a  shipyard  in  one  end  of  it  and 
a  dismantled  piece  of  property  in  the  other.  It  is  hard 
to  reconcile  the  facts  with  the  hypothetical  situation.  If 
you  take  the  cold  words  of  the  contract,  they  have  to  pay 
the  cost  to  the  government,  plus — or,  less  certain  depre- 
ciated factors,  not  exceeding  a  total  depreciation  of  85 
per  cent,  or  15  per  cent  residual,  as  stated  therein.  I 
can't  conceive  quite  that  situation  actually  being,  or,  I 
can't  answer  it  as  a  hypothetical  question  because  it  is  a 
little  far-stretched,  as  I  would  see  the  operation.  If  the 
situation  as  counsel  indicated  prevailed,  I  am  satisfied  in 
my  own  mind  that  some  means  or  measure  would  be  exer- 
cised under  the  contract  where  Tavares  Construction 
Company  would  be  out,  even  to  the  extent  of  the  action 
that  took  place,  as  exemplified  here  in  this  court.  His 
rights  would  be  condemned  and  he  would  be  cut  of¥  before 
1950,  or   1947,  whatever  the  date  is.    [1041] 

Q.     By   Mr.  John  M.   Martin:     But,  except  for  con- 
demnation or   a   termination   of   the  lease   in   conformity 
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with  its  own  terms,  is  it  your  understanding  of  the  lease 
and  option  contract  that  both  parties,  that  both  the  gov- 
ernment and  the  Tavares  Construction  Company,  con- 
templated by  that  contract  the  continued  existence,  for 
instance,  of  these  four  graving  docks  I  have  referred  to 
until  the  expiration  or  termination  of  the  lease,  in  con- 
formity with  its  terms? 

A.     I  don't  quite  understand.     May  I  have  it  again? 

(Question  read  by  reporter.) 

The  Witness:  I  would  say  yes;  that  it  was  the  con- 
templation of  both  parties  that  the  shipyard  would  remain 
intact  until  such  time  as  it  was  terminated  or,  by  agree- 
ment, was  dissolved  or  was  condemned,  as  in  this  action. 

Mr.  John  M.  Martin:     That  is  all. 

Redirect  Examination 
By  Mr.  Landrum: 

Q.  Mr.  Mason,  counsel  has  asked  you  with  relation  to 
something  which  might  take  place  in  the  year  1950.  Will 
you  tell  this  court  and  jury  the  main  reason  that  you 
reached  the  conclusion  that  that  paper,  Exhibit  W,  could 
not  be  sold  for  a  profit? 

Mr.  Crouch:  I  object  to  that  as  not  proper  redirect 
examination. 

The  Court:  I  think  he  has  told  us  but  he  may  tell  it 
[1042]   again.     Overruled. 

The  Witness :  To  put  it  as  simply  as  possible,  assum- 
ing that  I,  as  a  broker  or  as  a  business  opportunity 
broker,  licensed  in  the  State  of  California,  was  presented 
a  document  of  that  nature  and  asked  to  sell  it,  or  if  one 
of  my  clients  had  an  opportunity  to  buy  it  and  came  to  me 
about  buying  it,  I  would  go  through  the  document,  as  I 
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did  in  preparing  for  this  case,  and  point  out  the  many  ifs, 
ands  and  possibilities  of  this  and  that  happening.  It 
would,  in  my  opinion,  make  the  possible  profit  in  it  for 
the  person  who  was  going  to  sell  the  option  so  speculative 
because  of  things  he  would  have  to  do,  following  the 
contract  or  lease,  considering  it  by  its  four  corners,  the 
provision  to  pay  the  cost  to  the  government,  which  was 
$2,141,000,  plus  a  sum  for  the  land  of,  we  will  say,  $250,- 
000,  which  would  make  $2,406,000,  or  some  such  sum 
as  that,  that  he  would  have  to  pay  if  the  option  was  ex- 
ercised. And  in  making  an  analysis  of  the  property  and 
comparing  it  with  shipyards  elsewhere,  and  based  on  my 
knowledge  of  what  happened  after  the  last  war  with  the 
Concrete  Ship  yard  on  Mormon  Island  in  Los  Angeles 
Harbor  and  the  Wooden  Shipyard  on  Mormon  Island  in 
Los  Angeles  Harbor,  and  realizing  we  were  out  of  war 
at  the  moment,  it  would  be  entirely  too  speculative  and  I 
can't  see  where  a  willing  buyer  coming  in  to  buy  the 
paper  or  the  option  or  the  assignment  of  the  lease,  if  it 
could  be  assigned,  should  pay  five  cents  for  it.  [1043] 
Mr.  Landrum:     That  is  all. 

Recross  Examination 
By  Mr.  John  M.  Martin: 

Q.  When  you  say,  in  your  opinion,  it  is  entirely  too 
speculative,  do  you  mean  that  the  element  of  value  would 
be  entirely  too  speculative  or  that  the  element  of  contract 
rights  as  mentioned  in  the  lease  and  option  contract  would 
be  too  speculative? 

A.  The  element  of  certain  rights  coming  into  being; 
for  example,  the  right  to  remain  on  the  property,  the  right 
to  an  option.     That  was  speculative.     As  evidenced  in  this 
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court,  it  was  cut  off  on  December  23rd  in  a  condemnation 
action.  There  are  all  of  those  possibilities  in  there,  that 
he  might  be  cut  off  as  he  was  cut  off.  It  was  too  specu- 
lative. 

Q.  The  element  of  condemnation,  as  to  the  right  of 
the  sovereign  to  condemn,  is  an  element  that  is  inherent 
and  exists  in  every  piece  of  property  in  the  United  States 
of  America,  is  that  not  correct? 

A.  There  is  no  question  about  that.  If  the  necessity 
requires  it,  the  State,  City  or  County  or  federal  govern- 
ment and  certain  branches  of  your  local  governments  may 
condemn  property  if  the  use  is  for  the  public. 

Q.  Would  you  say,  then,  that  the  fact,  for  instance, 
by  [1044]  way  of  illustration,  that  the  government  might 
desire  in  time  of  war  to  condemn  the  State  House  at 
Sacramento,  belonging  to  the  State  of  California,  for 
government  purposes,  that  the  fact  that  the  government 
might  possess  such  a  right  would  prevent  you  as  an  ap- 
praiser from  arriving  at  a  fair  market  value  of  that 
State  House  in  the  event  it  was  to  be  offered  upon  the 
open  market  for  sale  by  the  State  of  California? 

A.  No.  The  fact  that  it  is  owned  by  the  State  would 
mean  they  would  condemn  it  after  a  proper  study,  the 
same  as  I  did  in  this  action. 

Q.  Then,  why  isn't  it  fair  to  remove  the  element  of 
speculation  as  to  this  lease  and  option  contract  to  be 
condemned,  when  you  form  your  opinion  as  to  the  fair 
market  value  of  the  lease  and  option  contract? 

A.  That  is  only  one  of  the  phases  that  makes  it  specu- 
lative. 
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Q.  What  are  the  others,  so  that  I  may  understand 
them  ? 

A.  If  I  was  sitting  down  across  the  table,  with  coun- 
sel, as  a  business  man,  talking  about  it.  we  would  take 
the  various  items,  the  right  that  was  conveyed  to  the 
Tavares  Construction  Company  to  negotiate.  We  would 
discuss  that  and  find  that  it  was  the  right  to  negotiate 
the  same  as  anybody  else  has  and  a  right  to  assign  the 
option  or  the  lease  subject  to  the  consent  of  the  govern- 
ment. It  might  be  questionable  as  to  whether  he  could 
obtain  that.  The  right  to  exercise  the  op-  [1045]  tion 
coming  into  being  under  paragraph  Twelve,  as  of  a  cer- 
tain date  or  at  the  expiration  of  the  automatic-extended 
term  of  the  lease,  December  31,  1949,  in  the  future.  The 
right  of  the  government  to  acquire  it  for  other  agencies. 
The  right  or  the  possibility  of  the  option  coming  into 
existence  under  paragraph  Fourteen.  All  of  those  things 
would  throw  up  a  question  as  to  whether  it  would  be  a 
piece  of  paper  that  you  could  market,  and  then  the  fur- 
ther thing  that  you  would  have  to  estimate  the  value  of 
the  property  as  it  was  of  the  date  that  you  were  nego- 
tiating for  the  paper  and,  following  that,  the  formula 
set  up,  and  estimate  the  market  value  of  it,  and,  if  the 
market  value  exceeded  the  formula  that  he  would  have  to 
pay,  it  might  be  conceivable  that  somebody  would  pay 
a  few  cents  for  it.  But,  in  my  opinion  and  from  my 
analysis  of  it,  the  market  value  was  lower  than  that  sum 
of  money.     Hence,  there  was  no  market  value  in  it. 
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Q.  In  order  that  I  may  be  sure  that  I  understand 
you,  when  you  stated  as  your  opinion  that  the  option  had 
not  come  into  being  as  of  December  23,  1944,  will  you 
state  just  what  you  mean? 

A.  I  mean  that  the  option  had  not  come  into  being; 
that  Tavares  did  not  exercise  an  option  on  December 
23rd  or  prior  thereto,  that  is,  exercise  any  rights  that  he 
might  have  had  to  an  option  prior  to  the  date  of  valua- 
tion herein.  [1046]  He  did  not  take  these  steps  necessary 
to  give  him  the  option. 

Q.  Were  those  rights  to  take  the  necessary  steps  to 
exercise  an  option  a  portion  of  the  rights  that  were  here 
condemned  and  which  you  have  included  in  your  valua- 
tion? A.     Oh,  yes. 

Q.  So  that,  if  they  were  acquired  by  the  government 
in  this  proceeding,  Mr.  Tavares  would  have  had  no  right 
to  exercise  them?     Is  that  your  understanding? 

A.  He  had  no  right  to  exercise  the  option  after  De- 
cember 23rd.  Up  to  the  cutting  off  on  December  23rd, 
he  had  the  right  to  exercise  the  option  but  he  did  not. 

Q.  But  am  I  to  understand  that  it  is  your  understand- 
ing of  this  contract  that  you  can  include  in  your  opinion 
as  to  the  fair  market  value  of  the  lease  and  option  con- 
tract nothing  whatever  for  the  value  of  the  option  for  the 
reason  that  it  had  not  come  into  being  as  of  December 
23,  1944? 

A.  It  is  my  understanding  of  what  I  did  include  in 
my  opinion  of  value  that  it  was  all  the  rights  that  Ta- 
vares had  in  and  to  and  by  virtue  of  the  lease  agreement, 
Plancor  407. 

Q.  But  your  understanding  of  those  rights,  as  I 
understand  your  testimony,  excluded  therefrom  any  right 
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and  notice  to  terminate  as  a  condition  precedent  to  elect- 
ing to  purchase  because,  by  the  very  act  of  condemnation, 
the  lease  and  option  right  in  toto  ceased  to  exist  on  De- 
cember 23,  1944? 

A.  You  misunderstood  me  or  I  possibly  didn't  make 
my-  [1047]  self  clear.  Up  to  the  filing  of  the  action  for 
the  taking  of  the  property,  this  action  here,  December 
23,  1944,  the  Tavares  Construction  Company  had  the 
right  to  exercise  an  option  following  a  certain  prescribed 
rule  in  this  document.  When  the  government  stepped 
in  and  took  that  right  away  from  him,  even  though  he 
didn't  exercise  it,  he  is  entitled  to  appear  here  in  court 
and  attempt  to  get  whatever  he  feels  that  he  is  entitled 
to,  and  my  opinion  is  that  the  market  value  of  all  of 
those  rights,  including  the  option  right,  is  that  it  had  no 
market  value  as  of  the  date  of  valuation. 

Q.  What  I  want  to  be  clear  about,  it  is  my  under- 
standing that  you  based  that  opinion,  Mr.  Mason,  as  to 
value  upon  your  conclusion,  from  an  examination  of  this 
contract,  that  the  option  right  had  not  come  into  being 
or  existence  as  of  December  23,  1944,  is  that  correct? 

A.  No,  Mr.  Martin.  I  said  that  he  had  the  option 
right  but  the  option  itself  had  not  come  into  being. 

Q.  What  do  you  mean  by  that  last  statement,  that  the 
option  itself  had  not  come  into  being?  Do  you  mean  for 
the  purpose  of  your  appraisal  as  to  value? 

A.  No.  I  mean  that  Mr.  Tavares  had  not,  and,  when 
I  say  Mr.  Tavares,  I  mean  the  organization  that  was  in 
the  lease, — that  he  had  not  exercised  their  option  and  not 
said  to  the  government,  "T  am  going  to  take  that  property 
in  accordance  with  the  option,"  and  the  government  said, 
''Okay;    [1048]   you-  can  take  it."     He  didn't  do  that  up 
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to  December  23rd,  Up  until  the  government  took  it, 
he  had  the  right  to  do  that  and  he  should  be  paid  for  that 
right,  which,  in  my  opinion,  is  nothing. 

Q,  In  other  words,  as  I  understand  you,  you  included 
in  your  opinion  as  to  value  or  took  into  consideration  as 
one  of  the  elements  that,  the  Tavares  Construction  Com- 
pany not  having  elected  to  purchase  or  serve  a  10-day 
notice  to  terminate  prior  to  December  23,  1944,  the  service 
by  the  lessee,  the  Tavares  Construction  Company,  of 
notice  either  to  terminate  or  to  elect  subsequent  to  De- 
cember 23,  1944,  would  have  been  an  idle  and  useless 
act? 

A.  I  think  that  I  answered  that,  in  substance,  earlier 
in  my  testimony,  wherein  I  stated  that  I  had  to  assume 
that  the  option  had  come  into  being,  in  order  to  appraise 
it,  and  that  is  what  I  did.  In  my  appraisal  of  the  option, 
or  lease  coupled  with  the  option,  I  took  the  position  in  my 
own  mind  that  the  Tavares  Construction  Company  had 
gone  through  the  routine  of  sending  a  notice  of  a  10-day 
cancellation,  had  exercised  the  option  and  had  the  option 
in  their  possession.  That  is  one  of  the  things  that  I  took 
as  a  basis  of  my  appraisal  of  this  option. 

Q.  But  did  you  also  take  into  consideration,  Mr. 
Mason,  that,  except  for  termination  of  this  lease  and 
option  contract  prior  to  January  1,  1950,  the  Tavares 
Construction  Com-  [1049]  pany  as  lessee  would  also  have 
had  the  right  to  elect  to  purchase  the  entire  site,  facilities 
and  machinery,  as  of  January  1,  1950? 

A.  I  could  have  placed  that  interpretation  on  it  but 
I  made  no  calculation  to  cover  it  because  it  was  so  far  in 
the  distant  future,  and,  knowing  what  had  happened  with 
similar  yards  after  the  last  war,  I  couldn't  see  where  any- 
one would  pay  anything  for  the  option. 
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Q.  In  other  words,  you  reached  the  conclusion  that  an 
option  to  purchase  100  acres  of  real  estate  at  a  time  or 
period  fixed  five  years,  we  will  say,  in  the  future,  was 
the  fixing  of  such  a  remote  period  as  to  make  it  unworthy 
of  consideration  in  arriving  at  a  fair  opinion  as  to  market 
value?  A.     As  of  the  date  of  valuation;  yes. 

Q.  How,  then,  do  you  compare  that  remoteness  with 
an  illustration,  for  instance,  where  these  tideland  leases 
are  leased  for  a  long  period  of  25  to  50  years,  on  a 
graduated  rental  basis  of  say  from  1  cent  per  square  foot 
up  to  5  cents  per  square  foot? 

Mr.  Landrum:  If  the  court  please,  that  is  objected 
to  as  not  proper  recross  examination. 

The  Court:     Sustained. 

Q.  By  Mr.  John  M.  Martin :  Do  you  in  your  calcu- 
lation— 

The  Court:  I  think  I  should  explain  that  ruling  so 
that  [1050]  counsel  will  not  misapprehend  the  reason  for 
it.  The  question  leaves  out  of  consideration  the  exhibit 
which  is  the  basis  of  calculation. 

Mr.  John  M.  Martin:     Thank  you,  your  Honor. 

Q.  In  this  lease  Exhibit  W,  the  lease  and  option  con- 
tract, I  have  understood  you  to  say  that  you  have  given 
full  consideration  to  all  of  the  elements  that  would  enter 
into  the  determination,  in  your  opinion,  of  the  fair  market 
value  of  the  lease  and  option  contract? 

Mr.  Landrum :  If  your  Honor  please,  I  object  to  that 
upon  the  ground  and  for  the  reason  it  is  not  proper  re- 
cross  examination.  He  went  into  all  of  it  on  his  prior 
cross  examination  of  this  witness.  The  only  question  I 
asked  this  witness  was  one  question  and  that  was  what 
was  his  main  reason  for  reaching  that  conclusion. 
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The  Court:  I  think  you  went  into  most  of  this  but 
you  can  go  into  that  further  after  the  recess.  Ladies  and 
gentlemen,  we  will  take  a  recess  for  about  five  or  ten 
minutes.     Remember  the  admonition. 

(Short  recess.) 

The  Court:     All  present.     Proceed. 

Mr.  John  M.  Martin:  I  have  finished  my  recross  ex- 
amination, if  the  court  please. 

Mr.  Landrum:  Nothing  further,  Mr.  Mason.  Thank 
you,  sir.    If  the  court  please,  the  government  rests.  [1051] 

The  Court:     Is  there  any  rebuttal,  gentlemen? 

Mr.  Muir:  The  defendants  Johnson  do  not  wish  to 
offer  any  rebuttal. 

Mr.  Monroe:  We  have  a  very  few  matters,  your 
Honor.  First,  by  reference,  I  would  like  to  have  in  the 
record  Article  15,  Section  3,  of  the  California  Constitu- 
tion. 

The  Court:     I  don't  remember  it  offhand. 

Mr.  Monroe:  It  has  to  do  with  the  tidelands,  with  the 
limitation.     It  is  very  short.     May  I  just  read  that? 

The  Court:     Yes. 

Mr.  Monroe:  ''Section  3.  All  tidelands  within  two 
miles  of  any  incorporated  city  or  town  in  this  State,  and 
fronting  on  the  waters  of  any  harbor,  estuary,  bay,  or 
inlet  used  for  the  purposes  of  navigation,  shall  be  with- 
held from  grant  or  sale  to  private  persons,  partnerships, 
or  corporations." 

And  we  would  like,  next,  to  offer,  if  your  Honor  please. 
Chapter  46  of  the  Statutes  of  California  for  the  year 
1923.  That  is  our  grant  and  is,  in  fact,  our  deed  and  I 
believe  it  should  be  read  into  the  record. 
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The  Court:     Very  well, 

Mr.  Monroe:  I  will  read  this.  "Whereas,  Since  the 
admission  of  California  into  the  union,  all  tidelands  along 
the  navigable  waters  of  this  State  and  all  lands  lying 
beneath  the  navigable  waters  of  the  State  have  been  and 
now  are  held  in  trust  by  the  State  for  the  benefit  of  all 
the  in-  [1052]  habitants  thereof  for  the  purpose  of  navi- 
gation, commerce  and  fishing;  and 

"Whereas,  It  is  the  duty  of  the  State  to  govern,  ad- 
minister and  control  such  lands  and  to  improve  and  de- 
velop navigation,  commerce  and  fishing  thereon  and  there- 
over; and 

"Whereas,  The  State  has  not  the  general  power  of 
alienation  of  such  lands,  but  may,  when  the  interests  of 
commerce,  navigation  and  fishing  require  it,  convey  to 
municipalities  limited  and  defined  areas  of  such  lands 
with  the  power  to  govern,  control,  improve  and  develop 
the  same  in  the  interests  of  all  the  inhabitants  of  the 
State;  and 

"Whereas,  The  conveyance  to  the  City  of  National 
City  of  the  lands  hereinafter  described,  together  with  the 
right  to  govern,  control,  improve  and  develop  the  same 
will  result  in  great  advantage  and  benefit  to  all  the  in- 
habitants of  the  State;  it  is  provided: 

"Section  1.  There  is  hereby  granted  and  conveyed  to 
the  City  of  National  City,  in  the  County  of  San  Diego, 
State  of  California,  all  of  the  lands  situate  in  the  City  of 
National  City  side  of  said  bay,  lying  and  being  between 
the  line  of  mean  high  tide  and  the  pierhead  line  in  said 
bay,  as  the  same  has  been  or  may  hereafter  be  established 
by  the  federal  government,  and  between  the  prolongation 
into  the  bay  of   San  Diego  to  the  pierhead  line  of   the 
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boundary  line  between  the  City  of  National  City  and  the 
City  of  San  Diego,  [1053]  and  the  prolongation  into  the 
bay  of  San  Diego  to  the  pierhead  line  of  the  northerly 
line  of  the  street  commonly  known  as  Thirtieth  Street, 
same  being  the  southerly  boundary  of  the  City  of  Nation- 
al City,  California. 

"Sec.  2. 

"The  City  of  National  City  shall  have  and  there  is 
hereby  granted  to  it  the  right  to  make  upon  said  premises 
all  improvements,  betterments  and  structures  of  every 
kind  and  character,  proper,  needful  and  useful  for  the 
development  of  commerce,  navigation  and  fishing,  includ- 
ing the  construction  and  operation  of  a  municipal  belt  line 
railroad  in  connection  with  said  dock  system. 

"Sec.  3.  No  grant,  conveyance,  or  transfer  of  any 
character  shall  ever  be  made  by  the  City  of  National  City 
of  the  lands  described  in  Section  1,  or  of  any  part  thereof, 
but  the  said  City  shall  continue  to  hold  said  lands  and  the 
whole  thereof  unless  the  same  revert  or  be  receded  to  the 
State  of  California.  The  harbor  of  National  City  shall 
remain  always  a  public  harbor  and  the  said  city  shall  never 
charge  or  permit  to  be  charged  on  any  of  the  premises 
by  this  act  conveyed  any  unreasonable  rate  or  toll,  nor 
make  nor  suffer  to  be  made  any  unreasonable  charge, 
burden  or  discrimination.  In  the  event  of  a  violation  of 
any  of  the  provisions  of  this  act,  the  said  lands  and  the 
whole  thereof  shall  revert  to  the  State  of  California.  [1054] 

"Sec.  4.     The  City  of  National  City—" 

Mr.  Crouch :     Just  a  moment,  if  the  court  please. 

(Whispered  conversation  between  counsel.) 

Mr.  Monroe:  T  was  also  going,  your  Honor,  to  call 
attention  to  the  Act  of  1925  and  counsel  has  called  my 
attention  to  it.     And  may  the  record  show  that  Sections 
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4  and  5  of  this  Act  were  amended?  So  I  will  simply 
read  Sections  4  and  5  as  amended.  It  changes  the  term 
from  25  to  50  years. 

"Sec.  4.  The  City  of  National  City  may  lease  for  a 
term  not  exceeding  50  years  any  wharves,  docks  or  piers 
constructed  by  it,  and  all  such  leases  so  executed  shall 
reserve  to  the  board  of  trustees  of  the  City  of  National 
City,  the  right  and  privilege,  by  ordinance,  to  annul,  change 
or  modify  such  leases  upon  the  violation  of  any  of  the 
provisions  thereof  by  the  lessees  as  in  its  judgment  may 
seem  proper.  The  aggregate  amount  of  all  wharves, 
docks  and  piers  so  leased  by  said  city  shall  never  exceed 
seventy-five  per  cent  of  all  the  wharves,  docks  and  piers 
actually  constructed. 

"Sec.  5.  The  City  of  National  City  may  lease  not  to 
exceed  an  aggregate  of  seventy-five  per  cent  of  the  lands 
conveyed  to  it  by  this  act,  for  a  term  not  to  exceed  50 
years  and  upon  which  wharves,  docks  or  piers  have  not 
been  actually  constructed,  and,  except  by  consent  of  the 
board  of  trustees  of  the  City  of  National  City  under  an 
ordinance  of  such  board  duly  adopted,  such  leases  shall 
not  be  assignable  or  trans-  [1055]  ferable,  nor  shall  any 
lessee  have  the  right  to  sublet  the  leased  premises  or  any 
part  thereof  without  such  consent. 

"When  wharves,  docks  or  piers  have  not  actually  been 
constructed,  provided  that  where  any  of  said  lands  are 
now  leased  for  a  period  of  less  than  50  years,  the  City  of 
National  City  may  extend  or  renew  the  same  or  make  new 
leases  thereon,  except  that  the  term  of  such  extension, 
renewal  or  new  lease  shall  be  not  to  exceed  50  years  from 
the  date  of  such  extension  or  new  lease." 


vs.  United  States  of  America  1211 

Then,  going-  to  the  1923  act,  "Sec.  6.  The  State  hereby 
reserves  unto  itself  at  all  times  the  reasonable  use  of  and 
access  to  all  wharves,  docks,  piers,  slips  and  quays  here- 
after constructed  under  the  provisions  of  this  act,  for  any 
vessel  or  water  craft  owned,  leased  or  operated  by  the 
State." 

We  will  also  offer,  by  reference,  the  Act  of  1917,  Chap- 
ter 28.  It  will  be  unnecessary  to  read  that  in  the  record 
at  length,  your  Honor,  because  it  is  the  same,  the  1917 
Act,  except  for  Section  6,  to  which  some  reference  has 
been  made  in  the  evidence,  and  that  Section  6  is  as  follows : 

"Sec.  6.  The  foregoing  conveyance  is  made  upon  the 
condition  that  the  City  of  National  City  shall,  within  five 
years  from  the  approval  of  this  act,  exclusive  of  such 
time  as  said  city  may  be  restrained  from  so  doing  by 
injunction  issued  out  of  any  court  of  this  State  or  of 
the  United  States,  and  exclusive  of  such  further  delay  as 
may  be  caused  by  unavoid-  [1056]  able  misfortune  or 
great  public  or  municipal  calamity,  issue  its  bonds  for 
harbor  improvement  purposes  in  an  amount  of  not  less 
than  one  hundred  thousand  dollars,  and  shall,  within  five 
years  after  the  approval  of  this  act,  exclusive  of  the  time 
in  this  section  hereinbefore  mentioned,  commence  the 
work  of  such  harbor  improvement,  and  the  said  work  and 
improvement  shall  be  prosecuted  with  such  diligence,  that 
not  less  than  one  hundred  thousand  dollars  shall  be  ex- 
pended thereon  within  five  years  from  the  approval  of 
this  act.  If  said  bonds  be  not  issued  or  said  work  be  not 
prosecuted  and  completed  as  and  in  the  manner  herein 
provided,  then  the  lands  by  this  act  conveyed  to  the  City 
of  National  City  shall  revert  to  the  State  of  California." 

That  is  the  only  difference.  There  is  no  such  provision 
in  the  1923  act.    We  would  like  to  call  Mr.  Rogers. 
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FRANK  W.  ROGERS, 

called  as  a  witness  in  rebuttal  by  the  defendant  City  of 
National  City,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

The  Clerk :     State  your  name,  please. 

The  Witness :     Frank  W.  Rogers. 

Direct  Examination 

By  Mr.  Monroe: 

Q.     Where  do  you  live,  Mr.  Rogers? 

A.     In  National  City.   [1057] 

Q.  And  have  you  any  official  position  with  the  City  of 
National  City?  A.     That  of  City  Clerk. 

Q.  As  such  City  Clerk,  do  you  have  custody  of  the 
records  of  the  ordinances  passed  by  the  City  of  National 
City?  A.     I  do. 

Q.  I  will  call  your  attention  to  a  lease  executed  under 
the  date  of  February  2,  1942,  signed  by  National  City  by 
Frederick  J.  Thatcher  as  Mayor,  to  the  Tavares  Construc- 
tion Company,  and  leasing  a  tract  of  approximately  18 
acres  or  800,000  square  feet  for  a  period  from  January  1, 
1942,  until  December  31,  1946.  I  will  ask  you  whether 
or  not  you  have  examined  the  records  of  the  ordinances 
of  National  City  to  ascertain  whether  or  not  there  is  any 
ordinance  either  authorizing"  or  approving  any  transfer 
of  that  lease  to  any  other  person  or  corporation. 

Mr.  Landrum :  That  is  objected  to,  if  the  court  please. 
It  is  not  proper  rebuttal.  I  consider  it  as  a  part  of  their 
case  in  chief. 

The  Court:  It  might  have  been  but  I  think  it  is  a 
material  factor,  perhaps  not  so  much  so  far  as  the  jury  is 
concerned  but  on  other  aspects  of  the  case,  which  the  court 
will  have  to  consider  before  final  decision.     Overruled. 
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The  Witness:     I  have.  [1058] 

Q.     What  have  you  found  in  that  regard? 

A.     I  have  found  no  such  ordinances. 

Q.     There  is  no  such  ordinance? 

A.     To  the  best  of  my  knowledge,  there  is  not. 

Q.  Mr.  Rogers,  can  you  tell  us  from  your  examination 
of  the  records  what  payments  of  rent  were  made  under 
this  lease? 

Mr.  Landrum :  That  is  objected  to  for  the  same  reason, 
if  your  Honor  please. 

The  Court:  I  do  not  believe  that  is  a  matter  for  the 
jury. 

Mr.  Monroe:  Might  I  suggest,  your  Honor,  what  my 
purpose  is  ? 

The  Court:     Yes. 

Mr.  Monroe :  My  purpose  is  simply  to  show  that  after 
an  alleged  assignment  to  the  Defense  Plant  Corporation  no 
rent  was  paid;  that  it  has  never  paid  any  rent.  That  is 
all  I  want  to  show. 

The  Court :  Are  you  going  to  question  that,  Mr.  Land- 
rum? 

Mr.  Landrum:     No,  sir,  I  will  not.     I  admit  it. 
Mr.  Monroe :     That  is  all. 

The  Court:  It  may  be  material  on  certain  aspects  of 
the  matter, — 

Mr.  Landrum :     Yes,  I  understand,  your  Honor. 

The  Court:  — which  will  not  be  of  much  interest  to 
[1059]  the  jury,  except  it  should  be  in  the  record  so  that 
a  proper  consideration  can  be  given  to  that  factor  at  the 
appropriate  time. 

Mr.  Monroe :     That  is  all. 
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Mr.  John  M.  Martin :  Might  I  ask  the  witness  one 
question  as  to  one  exhibit  that  has  been  offered  here? 

The  Court:     Yes. 

Q.  By  Mr.  John  M.  Martin:  Plaintiff's  Exhibit  No. 
5,  I  hand  you  what  purports  to  be  a  copy  and  direct  your 
attention  to  the  certificate  on  the  last  page  thereof.  Will 
you  state  whether  you  know,  from  your  knowledge  of  the 
records  of  the  City  of  National  City  as  to  whether  the 
ordinance  therein  referred  to  was  duly  passed  and  adopted  ? 

Mr.  Monroe:  Pardon  me.  It  refers  to  a  resolution, 
and  not  an  ordinance. 

Mr.  John  M.  Martin:  Very  well.  I  correct  my  state- 
ment. 

The  Witness:     I  am  afraid  I  can't  answer  that. 

O.  By  Mr,  John  M.  Martin:  You  do  not  know,  of 
your  own  knowledge? 

A.     Not  of  my  own  knowledge. 

Mr.  John  M.  Martin :     Thank  you. 

Mr.  Monroe:  If  it  will  help  the  situation  for  counsel, 
I  will  stipulate  that  a  resolution,  as  referred  to  in  the 
certificate,  was  made. 

Mr.  John  M.  Martin :  Thank  you.  I  will  accept  that 
[1060]  stipulation. 

Mr.  Monroe :     That  is  all,  Mr.  Rogers. 

(Witness  excused.) 

Mr.  Monroe:     Mr.  Dickson. 
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DELEVAN  J.  DICKSON, 

called  as  a  witness  by  and  on  behalf  of  the  defendant  City 
of  National  City,  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination 

The  Clerk:     Will  you  state  your  name,  please? 
The   Witness:     Delevan   J.,    D-e-1-e-v-a-n   J.    Dickson, 
D-i-c-k-s-o-n. 

By  Mr.  Monroe : 

Q.     Your  residence,  Mr.  Dickson? 

A.     National  City. 

Q.     What  official  connection  have  you  with  the  city? 

A.     I  am  the  administrative  officer. 

Q.  I  will  ask,  Mr.  Dickson,  if  you  are  familiar  with 
the  area  involved  in  this  suit  and  that  is  represented  by 
this  model  that  stands  before  you.  I  have  no  particular 
reference  to  the  structures,  but  the  land  itself.  Are  you 
familiar  with  that  area?  A,     Yes,  sir. 

Q.  Do  you  remember  the  occasion  of  that  area  having 
been  filled  in  connection  with  dredging  operations  in  the 
[1061]  San  Diego  Bay?  A.     I  do. 

Mr.  Landrum:  Just  a  moment.  That  is  objected  to, 
if  the  court  please.     It  is  not  proper  rebuttal  at  all. 

The  Court :     Well,  are  you  speaking  of  tract  A  ? 

Mr.  Monroe:  I  am  speaking  of  the  original  fill.  I 
want  to  show  that  that  was  done  before  any  of  these  things 
came  up  at  all.  There  was  some  reference  by  some  wit- 
nesses that  might  leave  a  bit  of  doubt. 

The  Court :     Objection  overruled. 

Mr.  Monroe:     Would  you  read  the  question,  please? 

(The  question  and  answer  were  read.) 


1216     Tavares  Construction  Company,  Inc.,  et  al., 

(Testimony  of  Delevan  J.  Dickson) 

Q.     By  Mr.  Monroe:     And  when  was  that? 

A.  To  the  best  of  my  recollection,  it  was  in  1939  or 
the  early  part  of  1940. 

Q.  At  that  time  was  there  any  transaction  between 
the  City  and  the  Government? 

A.  The  transaction  that  occurred  between  the  City  and 
the  Government  was  on  May  2,  1939,  when  the  City  of 
National  City  voted  an  area  of  approximately  96  acres, 
which  extended  south  from  the  north  city  limits  of  Na- 
tional City.     I  am  referring  to  tidelands. 

Q.     Yes. 

A.  They  voted  that  area  to  the  Federal  Government 
for  the  use  of  the  United  States  Navy  for  military  pur- 
poses, and  [1062]  in  the  negotiations  that  were  held  prior 
to  that  election  Captain  McCandless,  who  was  at  that 
time  the  commanding  officer  of  the  Destroyer  Base,  rep- 
resented the  fact  that  if  the  City  of  National  City  gave 
this— 

Mr.  Landrum:  Just  a  moment.  If  the  court  please,  I 
object  on  the  ground  that  the  statement  of  Captain 
McCandless  is  not  binding  upon  the  government  of  the 
United  States. 

The  Court:     Objection  sustained. 

O.  By  Mr.  Monroe:  Well,  the  land  was  actually 
turned  over  to  the  government;  is  that  right? 

A.     That's  right,  sir. 

Q.  And  the  dredging  was  actually  done  in  1938  and 
'39?  A.     That  is  correct. 

Mr.  Monroe :     That  is  all. 
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Cross  Examination 
By  Mr.  Landrum: 

Q.  Just  one  further  question.  Of  course,  you  know, 
do  you  not,  that  there  was  other  dredging  and  other  filHng 
done  by  the  Tavares  Construction  Company  later  on,  when 
they  came  in  there,  which  was  paid  for  by  the  govern- 
ment, do  you  not? 

A.  I  don't  know  about  that,  sir.  I  was  in  the  Navy 
at  the  time. 

Mr.  Landrum:     That  is  all. 

Mr.  Monroe :     That  is  all. 

(Witness  excused.)  [1063] 

Mr.  Monroe:     That  is  all  our  rebuttal,  your  Honor. 
The  Court:     Any  further  rebuttal? 
Mr.  Sloane:     I  would  like  to  recall  Mr.  Brennan,  Mr. 
Joe  Brennan. 

JOSEPH  W.  BRENNAN, 

recalled  on  behalf  of  the  defendant  San  Francisco  Bridge 
Company,  having  been  previously  sworn,  was  examined 
and  testified  further  as  follows : 

Direct  Examination 

The  Witness :     Do  I  have  to  swear  again  ? 
The  Court :     You  have  been  sworn. 
The  Witness :     Yes. 

By  Mr.  Sloane: 

Q.  Mr.  Brennan,  will  you  refer  to  Exhibit  No.  1  and 
give  us  some  information  about  the  relation  of  the  water 
area  to  land  area,  both  being  tidelands,  so-called?  Do  you 
understand  from  Exhibit  1  that  the  area  marked  in  green 


1218     Tavares  Construction  Company,  Inc.,  et  ai, 

(Testimony  of  Joseph  W.  Brennan) 

represents  water,  as  it  stood  in  November,  1942,  and  that 
the  other  colors  represent  land?  A.     Yes. 

Q.  Now,  will  you  state — this  is  with  reference  to  some 
testimony  given  by  a  government  witness  to  the  effect 
that  the  City  of  San  Diego  collects  rent  for  wharves  in 
the  dredged  areas  of  tidelands.     Is  that  the  fact? 

A.     Yes,  sir.  [1064] 

Q.  Does  the  City  of  San  Diego  include  in  those  leases 
water  areas?  A.     Yes,  sir. 

Q.     They  are  designated  in  what  manner  in  the  leases? 

A.  We  have  what  we  call  a  tideland  lease  and  a  wharf 
franchise.  The  wharf  franchise  takes  in  the  water  and 
the  tideland  lease  takes  in  the  land. 

Q.  Does  the  City  collect  rent  for  the  land  and  for  the 
use  of  the  water?  A.     Yes,  sir. 

Q.  Are  there  any  instances  in  which  the  City  collects 
rent  for  the  use  of  the  water  alone?  A.     Yes,  sir. 

Q.  In  your  opinion,  does  water  alone  have  a  rental 
value  in  this  community?    Did  it  have,  in  1942? 

A.  Yes,  sir.  It  depends  on  the  purpose  you  want  to 
use  it  for.  For  example,  an  oil  dock.  As  a  rule,  the  oil 
dock  does  not  require  any  land.  We  have  the  Standard, 
the  Union,  the  Shell,  the  Richmond  and  the  G.  P.,  and 
they  just  rent  an  area  of  water  to  construct  their  docks, 
to  pipe  the  oil  up  to  the  fee  land  in  the  rear. 

Q.  Having  reference  to  other  industries  now  which 
make  a  combined  use  of  land  and  water,  will  you  explain 
how  that  is  done?  A.     The  combined  use?   [1065] 

Q.     The  combined  use  of  land  and  water. 
A.     You  mean  how  it  is  done? 
Q.     Shipyards,  for  example. 
A.     What  do  you  mean? 
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Q.     How  do  they  combine  those? 

A.  You  mean  the  way  we  give  a  tideland  lease  and  a 
wharf  franchise? 

Q.  Yes,  and  in  actual  practice  what  use  would  a  ship- 
yard make  of  water? 

Mr.  Landrum:  Just  a  moment.  If  the  court  please, 
I  am  going  to  object.  That  is  not  proper  rebuttal,  what 
use  would  a  shipyard  make  of  water? 

The  Witness:     They  don't  drink  it. 

The  Court:  We  have  here  a  unique  use  of  waterways 
with  respect  to  shipbuilding.  I  don't  believe  that  other 
instrumentalities,  such  as  dry  docks  would  be  applicable. 

Mr.  Sloane:  I  think  not,  your  Honor.  I  am  referring 
to  the  uses  which  parcel  7  would  have,  leaving  out  of 
account  this  development  by  Tavares. 

Q.  By  Mr.  Sloane:  Referring  to  the  map,  can  you 
tell  us  what  high  use  could  be  made  of  parcel  7  in  connec- 
tion with  the  use  of  the  land  area  immediately  adjoining, 
I  mean,  of  the  water  area  immediately  adjoining? 

A.     Which  one  is  parcel  7  now? 

Q.  Parcel  7  is  the  blue  strip  which  was  leased  by 
[1066]  National  City  to  the  San  Francisco  Bridge  Com- 
pany. 

A.  It  gets  back  to  the  same  old  story.  If  a  fellow 
wants  to  get  something  on  the  water  front,  an  industry 
that  has  to  have  water  and  land,  one  is  no  good  without 
the  other.  If  a  shipyard  wanted  to  go  in  there  or  a 
cannery,  or  anything  that  required  water  frontage,  he 
would  have  to  have  them  both,  or  else  he  might  just  as 
well  go  out  to  El  Cajon  if  he  does  not  use  or  does  not 
require  the  combination  of  the  two. 

0.  In  fixing  the  rental  value  of  the  property  which 
requires  both  land  and  water,  do  you  take  into  account,  in 
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the  practice  of  the  City  of  San  Diego  with  which  you  are 
famiHar,  a  distinction  between  the  value  of  the  water  and 
a  distinction  between  the  value  of  the  land,   or   do  you 
lump  them  together,  or  how  is  it  treated? 
A.     In  making  a  lease,  you  mean? 

Q.     Yes. 

A.  Well,  as  a  rule  we  make  the  land  bear  the  greater 
amount,  and  then  the  water  area  in  front  is  given  the 
lessee,  the  right  to  use.  Then  he  is  charged  a  nominal 
rental  for  that.  We  could  just  as  well  put  it  all  in  one, 
or  we  could  divide  it  up  equally  between  water  and  land, 
but  we  have  not  done  so.  As  a  rule  we  do  it  that  way 
where  they  take  both.  Then  if  a  man  takes  a  strip  of 
water  in  front  of  the  bulkhead  line  and  does  not  require 
any  land  ashore  of  it,  then  he  pays  for  it  as  he  pays  a 
greater  amount.  He  pays  an  equivalent  [1067]  amount  so 
that  the  land  that  is  cut  off  in  back  of  the  water  does  not 
have  to  bear  the  same  rate  that  it  would  have  if  it  had 
them  both. 

O.  Let's  take  the  example  of  where  the  land  to  the 
rear  of  the  tideland  is  taken  by  a  leasehold  carved  out  in 
the  front,  as  illustrated  by  parcel  7,  which  fronts  on  the 
water  and  cuts  off  parcel  2  entirely,  that  is  the  yellow 
portion,  and  a  part  of  parcel  3,  which  is  the  blue.  Is 
there  any  distinction  made  in  the  rental  value  of  the  cut- 
off portion  of  the  land,  as  compared  to  the  frontage  por- 
tion of  the  land,  assuming  that  frontage  portion  is  about 
218  feet  in  width? 

A.     Do  you  mean,  do  we  have  any  cases  like  that? 

Q.     Yes,  do  you  have  cases  like  that? 

A.  Where  there  was  leased  land  there,  cut  off  in  the 
back? 
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Q.     Yes. 

A.  Interior  land.  We  have  got  only  one  that  I  can 
recollect  and  that  is  where  we  leased  the  water  in  front  to 
an  oil  dock,  and  we  made  him  pay  as  much  as  if  he  had 
taken  the  land  in  back,  because  it  detracted  from  the  value 
of  the  land,  but  I  don't  know  of  any  similar  case  that  we 
have  to  that. 

Q.  But  as  a  matter  of  reasonable  value,  would  the 
same  rule  apply,  if  it  cut  off  the  frontage  from  the  water? 

A.  We  would  make  the  other  fellow,  we  would  make 
him  [1068]  pay  as  much;  so  that  we  wouldn't  have  to  get 
as  much  for  the  land,  if  that  is  what  you  mean. 

Q.  Then  when  reference  is  made  to  leases,  as  stated, 
by  the  City  of  San  Diego,  am  I  to  understand  that  the 
rental  value  attributed  to  land  covers  also  the  rental  value 
of  the  water,  except  where  there  is  some  nominal  charge 
made? 

A.     How  is  that?     I  don't  understand  that. 

Mr.  Sloane:     Would  you  read  the  question,  please? 

(The  question  was  read.) 

The  Witness :     I  still  don't  know  what  you  mean. 

Q.  By  Mr.  Sloane:  Is  that  any  better  on  a  second 
reading,  or  shall  I  start  again? 

A.  No,  sir.  I  still  don't  know  what  you  are  talking 
about.  If  you  want  to  know  the  difiference  between  the 
land  and  water,  if  there  is  a  difference  on  that? 

Q.  You  might  get  at  it  that  way.  Tell  me  if  there  is 
a  difference,  and  why,  and  if  you  know,  who  pays  for  it, 
and  how?  A.     Who  pays  for  which? 

Q.     Ycm  let  me  ask  the  unintelligible  questions. 

A.     I  can't  understand  that. 
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The  Court:  Just  a  moment,  please.  Let  us  take  that 
illustration  that  you  gave  about  the  oil  company  leasing 
the  water  and  not  having  the  land.    Would  that  explain  it? 

The  Witness:  Yes,  sir,  that  might.  If  they  leased 
just  [  1069]  the  water,  it  has  been  our  practice  in  the 
years  we  have  been  making  leases  to  charge  more  than 
if  they  took  the  land  and  water,  and  when  they  take  the 
land  and  water  we  feel  that  one  should  go  with  the  other. 
For  example,  a  shipyard  has  to  run  its  ways  out  in  the 
water,  and  a  cannery  has  to  have  piers  to  bring  their  fish 
ashore,  and  that  sort  of  thing.  Therefore,  they  have  to 
have  them  both  and  can't  operate  one  without  the  other. 
So  we  put  the  bulk  of  the  rental  on  the  land  and  give  him 
a  nominal  rental  on  the  water,  in  order  that  he  can  control 
the  water.  For  instance,  if  he  did  not  have  some  means 
or  option  or  control  over  the  water  anybody  could  come 
in  and  anchor  that  wanted  to  and  this  way  he  can  keep 
them  out  and  keep  it  clear  of  ships. 

The  Court :     Does  that  explain  it  ? 

Mr.  Sloane:     I  think  it  does. 

Q.  By  Mr.  Sloane:  Mr.  Brennan,  since  you  were 
in  court  the  other  day,  have  you  prepared  a  schedule  show- 
ing the  rentals  in  effect  on  city  leases  during  1942? 

A.  I  had  the  office  do  it.  We  had  more  darned  fel- 
lows going  through  our  records  on  first  one  thing  and 
then  another,  so  I  didn't  know  if  I  was  running  the  office 
or  they  were.  So  I  had  them  go  through  the  records  and 
make  this  document  up.     Is  that  what  you  refer  to? 

Q.     By  Mr.  Sloane:     Yes. 

A.     Yes,  sir,  that  was  prepared  in  my  office.   [1070] 

Mr.  Sloane:  I  don't  know  if  this  is  strictly  rebuttal, 
but  I  would  like  to  place  that  in  as  a  summary  of  the 
evidence  which  has  been  hinted  at  before. 
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The  Witness :  That  gives  when  the  lease  was  entered 
into  and  then  the  rental  rate  in  '42. 

The  Court:     Show  it  to  counsel. 

Mr.  Landrum:     I  have  seen  it,  your  Honor. 

The  Court :     It  is  a  tabulation. 

Mr.  Landrum:  The  exhibit  is  objected  to,  first,  upon 
the  ground  and  for  the  reason  that  it  is  incompetent, 
irrelevant  and  immaterial,  in  that  it  recites  leases  which 
are  too  remote,  going  back  more  than  10  years  before 
the  date  of  taking;  second,  upon  the  ground  and  for  the 
reason  that  it  does  not  state  the  entire  situation  with 
relation  to  the  rental  value  of  those  leases,  and  that  it 
only  refers  to  the  rent  being  received  at  a  certain  time, 
and  does  not  cover  the  whole  period,  as  evidenced  by  the 
exhibit;  third,  upon  the  ground  and  for  the  reason  that 
it  reduces  to  writing  testimony  which  should  be  given 
orally. 

The  Court :  Well,  does  the  instrument  which  will  be 
marked,  for  identification, — 

The  Clerk:     Defendants'  AA. 

The  Court:  — correctly  state  all  of  the  leases  during 
the  period  that  is  covered  by  the  instrument?  [1071] 

(The  document  referred  to  was  marked  Defendant 
San  Francisco  Bridge  Company's  Exhibit  AA,  for  identi- 
fication.) 

The  Witness:  Yes,  sir.  In  other  words,  what  we  did, 
we  took  the  leases  the  other  day,  and  when  I  was  on  the 
stand,  they  kept  harping  on  '42,  '42,  '42,  and  I  was  think- 
ing more  in  terms  of  the  general  layout.  So  we  took  the 
leases  and,  for  instance.  Arrowhead  was  granted — 

Mr.  Landrum:     Just  a  moment.     If  the  court  please, — 
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The  Court:  Just  a  moment.  They  are  objecting  to 
that,  and  I  want  to  find  out  the  purpose.  I  do  not  think 
you  understand  what  is  in  the  mind  of  counsel  and  what 
the  court  has  to  determine. 

The  Witness :     Yes,  sir. 

The  Court :  Does  this  instrument  which  you  have  be- 
fore you,  which  has  been  marked  for  identification,  con- 
tain a  tabulation  of  all  of  the  leases  of  the  City  of  San 
Diego  during  the  period  that  is  covered  by  the  document? 

The  Witness :     No,  sir. 

The  Court :     Objection  sustained. 

Mr„  Sloane :     That  is  all. 

Mr.  Landrum :  That  is  all,  Mr.  Brennan.  Thank  you, 
sir. 

The  Witness :     You  are  welcome. 

The  Court:  You  will  leave  that  here.  Captain.  It  has 
been  marked  for  identification.  [1072] 

The  Witness :     Yes,  sir. 

(Witness  excused.) 

The  Court:     Any  further  rebuttal? 

Mr.  Crouch :  I  think  we  could  conserve  the  time  of  the 
court  and  the  jury  if  we  adjourned  for  lunch  at  this  time. 

The  Court:  You  think  there  will  be  some  rebuttal  this 
afternoon  ? 

Mr.  Crouch :     A  little,  yes. 

The  Court:  Ladies  and  gentlemen,  we  will  take  a  re- 
cess until  2:00  o'clock  this  afternoon.  Remember  the 
admonition  and  keep  its  terms  inviolate. 

Gentlemen,  I  would  like  to  have  counsel  remain  after 
the  jury  leaves. 


vs.  United  States  of  America  1225 

(Thereupon  the  jury  retired  from  the  court  room,  and 
the  following  proceedings  were  had  outside  the  hearing 
and  presence  of  the  jury:) 

The  Court:  I  think  all  the  jurors  are  without  hearing 
now.    The  record  will  so  show. 

The  court  has  concluded,  gentlemen,  that  except  as  to 
the  Tavares  interests,  the  date  of  taking  will  be  Novem- 
ber 10,  1942,  as  to  all  interests.  I  have  not  been  able  yet 
to  determine  definitely  those  instructions  which  will  be 
given  and  those  which  will  not  be  given.  I  am  still  work- 
ing on  those.  Before  the  argument,  and  although  it  is 
not  required  [1073]  strictly,  because  this  is  not  an  action 
covered  by  the  Rules  of  Civil  Procedure,  I  propose  to  tell 
counsel  exactly  what  the  charge  will  be.  But  I  shall  ex- 
pect counsel  to  confine  themselves  to  a  discussion  of  the 
facts  and  not  the  law. 

Now,  can  you  give  any  indication  as  to  when  you  will 
be  able  to  reach  the  argument  stage  of  the  case? 

Mr.  Landrum :  So  far  as  the  government  is  concerned, 
we  have  reached  it  now,  your  Honor. 

Mr.  John  M.  Martin:  I  think  perhaps  a  half  hour  in 
rebuttal  would  cover  us,  your  Honor. 

The  Court:  Then  I  would  like  to  have  some  indication 
from  you  as  to  the  argument,  the  length  of  time  that  the 
defense  thinks  it  is  entitled  to.  It  has  the  opening  and 
closing  of  the  argument.  Also,  as  to  how  you  are  going 
to  apportion  the  argument. 

Mr.  Landrum:  If  your  Honor  please,  could  I  say  just 
one  word? 

The  Court:     Yes. 

Mr.  Landrum :  I  am  working  under  a  terrific  handicap. 
I  have  to  go  into  court  in  the  trial  of  another  case  about 
2,000  miles  from  here  next  Monday  morning.     If  there 
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is  any  way  that  we  could  expedite  this  matter  by  your 
Honor  holding  a  little  later,  or  something,  I  would  appre- 
ciate it  very  much.     That  is  all  I  have  to  say. 

The  Court :  If  we  conclude  the  evidence  by  3  iOO  [  1074] 
o'clock  today,  you  might  have  the  opening  argument  for 
an  hour  and  a  half  today.  Then  tomorrow  is  Thursday. 
That  is  the  Seattle  case  you  refer  to? 

Mr.  Landrum:  No,  your  Honor.  I  am  going  back  to 
Michigan. 

The  Court :  Well,  let's  have  the  various  indications 
first. 

Mr.  Monroe:  Might  I  suggest — I  suppose  somebody 
has  to  start  a  suggestion — I  would  like  to  have  a  total 
opening  and  close  of  at  least  an  hour.  I  probably  will  not 
use  that  much,  but  I  would  like  at  least  to  feel  that  I  had 
the  privilege  of  going  that  long,  if  it  was  necessary. 

The  Court:  All  of  the  argument  on  behalf  of  the  de- 
fendant, National  City,  will  be  made  by  you,  Mr.  Monroe? 

Mr.  Monroe:     I  think  so,  yes. 

The  Court:  Then  perhaps  we  should  consult  the  San 
Francisco  Bridge  Company  next. 

Mr.  Sloane :  T  should  like  to  stake  a  claim  out  for  an 
hour  and  return  as  much  of  it  as  possible  to  the  court. 
That  is  for  both  the  opening  and  closing. 

The  Court:     Then  the  Johnson  interests? 

Mr.  Muir :  Your  Honor,  I  think  about  half  an  hour 
will  suffice. 

The  Court:     Now,  the  Tavares'  interests? 

Mr.  John  M.  Martin:  If  the  court  ])lease,  it  is  quite 
[1075]  certain  that  I  will  make  the  opening  argument  and 
Mr.  Crouch  the  closing  argument,  and  I  really  think  that 
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we  will  need  two  hours  for  the  opening  and  closing  com- 
bined, in  order  to  cover  the  picture  completely.  I  would 
like  very  much  not  to  be  required  to  start  that  argument 
today.  I  think  I  could  save  time  if  I  didn't  commence  our 
argument  until  tomorrow. 

Mr.  Landrum :  Your  Honor  please,  it  is  absolutely  nec- 
essary that  I  leave  here  on  Friday  morning. 

The  Court:  You  will  have  to  turn  it  over  to  Mr. 
Berrey,  then,  or  wire  back  there  and  tell  the  court  that 
there  is  an  adamant,  arbitrary  judge  out  here  in  Cali- 
fornia,— 

Mr.  Landrum :     No,  sir,  I  will  not  do  that. 

The  Court:  — that  insists  upon  the  government  con- 
cluding this  case  and  it  cannot  be  concluded  in  that  time. 

Mr.  Crouch:     Your  Honor  please, — 

The  Court:  Just  a  moment.  That  is  four  hours  and 
a  half  for  the  defense.  How  long  do  you  want,  Mr. 
Landrum  ? 

Mr.  Landrum :  I  will  cover  it  all  in  an  hour,  your 
Honor;  all  of  it. 

The  Court:  I  think  we  ought  to  shade  that  a  good 
deal,  gentlemen,  without  any  injustice  to  any  of  the  liti- 
gants. I  know  counsel  pretty  well.  I  think  I  know  all  of 
them  and  I  think  that  you  can  cover  the  case  pretty  thor- 
oughly in  less  time  than  that  suggested. 

The  argument  will  be  limited  as  follows :  45  minutes 
for  [1076]  National  City;  45  minutes  for  the  San  Fran- 
cisco Bridge  Company;  one-half  hour  for  the  Johnson 
interests;  one  hour  and  a  half  for  the  Tavares  interests. 
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The  government,  of  course,  will  have  an  equivalent  period 
of  time  in  which  to  present  its  argument. 

We  shall  expect,  of  course,  gentlemen,  that  all  of  the 
defendants  will  present  their  cases  in  the  opening  argu- 
ment and  will  not  reserve  matters  to  close  where  the 
government  will  have  no  opportunity  to  reply. 

Then  can't  you  agree,  amongst  yourselves,  without  the 
court  attempting  to  undertake  the  feature  of  designating 
who  shall  open  the  argument? 

Mr.  Monroe:  I  assume  we  can.  I  don't  think  we  will 
have  any  difficulty  with  that. 

The  Court:  We  will  proceed  with  the  arguments  this 
afternoon,  if  we  finish  before  3:00  o'clock,  or  at  3:00 
o'clock. 

Mr.  John  M.  Martin :  I  would  like  to  inquire  if  it  is 
the  thought  that  we  shall  follow  the  same  sequence  we 
have  heretofore  followed? 

Mr.  Monroe :     That  is  satisfactory  with  me. 

Mr.  Sloane:     That  is  satisfactory. 

Mr.  John  M.  Martin:     All  right. 

The  Court:     Is  that  satisfactory? 

Mr.  Landrum:     Yes.   [1077] 

The  Court :     So  ordered. 

Mr.  Monroe:  Might  T  ask  one  other  thing?  A  sugges- 
tion has  been  made  about  the  form  of  the  verdict,  your 
Honor. 

The  Court:     Yes. 

Mr.  Monroe:  Mr.  Landrum  has  suggested  a  verdict 
which,  in  form,  seems  all  right,  but  it  is  one  verdict  cover- 
ing all  interests,  and  this  thought  was  suggested,  and  it 
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seems  to  me  well  taken;  that  there  are  several  interests, 
and  I  refer  now  particularly  to  the  Johnson  interest,  a 
smaller  interest.  Such  a  thing  might  be  possible  that  for 
some  reason  the  jury  might  not  get  together  on  every  fea- 
ture, and  for  that  reason  my  suggestion  is  that  separate 
verdicts  be  rendered  as  to  the  separate  interests.  I  have 
mine  prepared  if  that  will  expedite  it  any. 

Mr.  Landrum:  The  government  will  certainly  object 
to  any  such  suggestion,  in  so  far  as  the  City  of  National 
City  and  the  San  Francisco  Bridge  Company  is  concerned, 
upon  the  ground  and  for  the  reason  that,  as  I  understand 
it,  they  should  first,  as  I  have  set  up  in  the  proposed  ver- 
dict, determine  the  overall  value  of  the  fee,  and  then 
allocate  from  that,  for  the  assistance  of  the  court,  what 
they  allocate  to  the  San  Francisco  Bridge  Company.  If 
you  give  the  jury  two  separate  verdicts,  they  will  certainly 
be  confused  in  that  situation,  if  your  Honor  please.  They 
could  add  to  the  fee  value  of  that  property  what  they 
give  to  the  San  Francisco  [1078]  Bridge  Company. 

Mr.  Monroe:  Well,  I  assume  the  court's  instructions 
will  properly  reach  that. 

The  Court:  Have  you  all  seen  this  proposed  form  of 
verdict  ? 

Mr.  Monroe:     I  have  seen  it. 

Mr.  Sloane:     I  have  seen  it. 

The  Court:  It  strikes  me  that  is  better  than  separate 
verdicts.  I  appreciate  what  Mr.  Monroe  has  stated,  but 
that  is  an  eventuality  that  occurs  in  every  case.  It  may 
occur  not  only  with  respect  to  the  Johnson  interests,  but 
with  respect  to  the  other  interests. 
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Mr.  Monroe:  Might  1  make  one  further  suggestion 
about  the  form  of  the  verdict,  and  I  think  it  affects 
directly  my  interests,  and  that  is  this:  as  the  verdict  is 
worded,  I  of  course  understand  it  and  you  of  course 
understand  it,  but  the  jury  is  instructed  they  must  take 
anything  that  is  to  be  awarded  to  the  Bridge  Company 
out  of  our  award.  Fine,  well  and  good.  The  way  that  is 
worded,  however,  there  is  still  the  chance  that  the  jury 
will  take  the  award  of  the  Bridge  Company  out  of  our 
award,  that  is,  write  down  our  award  and  write  down 
the  Bridge  Company's  award,  and  the  net  result  will  be 
that  we  get  it  taken  out  twice.  [1079] 

I  have  seen  so  many  of  those  kinds  of  errors  made  by 
juries  that  I  do  not  like  that  form. 

The  Court :  What  would  you  suggest  as  a  modification 
of  the  wording? 

Mr.  Monroe:  I  would  suggest  there  being  awarded 
a  sum  to  the  City,  a  sum  to  the  Bridge  Company,  and 
that  the  jury  be  instructed  that  they  must  first  fix  the 
overall  verdict  and  then  award  to  each  his  part. 

Mr.  Landrum :  Counsel  seems  to  think  this  is  an  action 
in  personam  and  it  is  an  action  in  rem. 

The  Court:  It  seems  to  me  the  testimony  is  pretty 
clear,  those  who  testified  for  the  San  Francisco  Bridge 
Company's  interests  and  the  National  City's  interests,  and 
they  have  segregated  the  amounts  which  they  have  allo- 
cated to  the  Bridge  Company,  and  also  in  their  state- 
ments of  the  problem  have  given  the  balance  that  would 
be  due  to  the  City  of  National  City. 

Mr.  Monroe:     I  understand  that. 
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The  Court:  If  that  is  argued  properly,  I  do  not  think 
there  will  be  any  confusion  in  this  verdict. 

Mr.  Monroe:  Does  the  court  care  to  indicate  further 
one  other  proposition  before  we  start  the  argument,  be- 
cause I  would  like  to  be  informed,  if  I  can.  I  have  taken 
the  position  in  instructions  that  I  have  asked  for,  that 
because  of  the  inhibitions  contained  in  the  constitution 
and  the  statute  [1080]  that  the  ofBcers  of  the  City  have  not 
the  power  to  transfer,  either  by  lease  or  by  conveyance, 
or  by  anything  else,  any  component  part  of  the  fee  to 
anyone,  and  that,  therefore,  although  the  Bridge  Company 
may  receive  properly  out  of  the  total  award  anything  that 
arises  by  reason  of  the  improvements,  or  matters  of  that 
kind  that  increase  both  the  value  of  the  fee  and  the  value 
of  the  leasehold,  that  no  award  may  be  made  because  of  the 
mere  fact  that  it  is  claimed  that  the  City;  made  an  im- 
provident lease  to  the  Bridge  Company.  As  I  recollect 
it,  the  Bridge  Company  has  made  a  claim  of  $50,000 
because  the  City  gave  them  a  lease  for  less  than  it  was 
worth. 

Mr.  Sloane:  We  are  claiming  an  item  of  $12.^,000 
because  they  had  a  lease  that  was  worth  that  much  money, 
and  I  think  we  are  entitled  to  a  verdict  determining  that 
value. 

The  Court:  Which  one  of  your  instructions  are  you 
referring  to? 

Mr.  Monroe :     I  think  the  last  one. 

The  Court:     The  last  one? 

Mr.  Monroe:     The  last  one,  No.  12. 

The  Court :     I  will  give  you  the  copy  I  have  here. 
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Mr.  Monroe:     Yes,  No.  12. 

The  Court:     Have  you  seen  this  proposed  instruction? 

Mr.  Sloane:  Yes,  your  Honor.  It  is  highly  improper, 
in  my  opinion,     I  really  haven't  taken  it  seriously.  [1081] 

The  Court:  Yes,  I  think  I  had  about  concluded  not  to 
give  that  instruction,  and  I  shall  now  answer  counsel's 
query  directly,  that  the  instruction  will  not  be  given. 

I  have  not  been  able  to  satisfy  the  court's  mind  on  some 
of  the  other  matters,  but  I  think  I  can  do  so  before  the 
argument  is  made.  This  will  not  be  given  except  as  to 
matters  which  are  accurately  stated  in  other  portions  of 
the  instructions. 

Mr.  John  M.  Martin:  May  I  inquire,  your  Honor,  as 
to  whether  there  is  any  objection  to  counsel  in  opening 
argument  consuming  more  than  one-half  of  the  allotted 
time  ? 

The  Court:  No.  I  would  be  very  glad  to  have  you 
do  that,  because  I  think  you  should  open  the  argument 
in  extenso  and  fully,  so  that  the  government  knows  exactly 
all  of  the  problems  that  you  are  covering. 

Mr.  John  M.  Martin:  That  probably  will  mean  I  will 
take  the  greater  portion  of  the  time  allotted  us,  and  I 
was  wondering  if  there  was  any  objection. 

The  Court :  No.  You  can  say  a  great  deal  in  an  hour, 
or  even  in  40  minutes.  I  once  heard  it  said  that  if  a  man 
could  not  say  a  thing  in  20  minutes  he  could  not  say  it  in 
20  hours. 

(Thereupon,  at  12:15  o'clock  p.  m.,  a  recess  was  taken 
until  2:00  o'clock  p.  m.)   [1082] 
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San  Diego,  California,  Wednesday,  February  26,    1947, 

2:00  P.  M. 

(The  following  proceedings  were  had  in  the  presence 
and  hearing  of  the  jury.) 

The  Court:     All  present.     Proceed. 

Mr.  Crouch:     We  will  call  Mr.  Joe  Brennan. 

JOE  BRENNAN, 

recalled  as  a  witness  in  rebuttal  by  and  on  behalf  of  the 
defendants  Tavares  Construction  Company,  et  al.,  having 
been  previously  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 
By  Mr.  Crouch: 

Q.  Mr.  Brennan,  there  was  some  evidence  received 
yesterday  from  a  government's  witness,  Mr.  Tom  Mason, 
wherein  he  mentioned  a  number  of  parcels  of  tidelands 
that  were  held  in  private  ownership.  He  mentioned  the 
Banning  property  in  Los  Angeles,  in  the  west  end  of  the 
West  Basin  of  Los  Angeles  Harbor,  and  a  piece  of  prop- 
erty adjoining  that  owned  by  Lucy  Rice  Banning,  and  a 
tideland  piece  on  Mormon  Island  acquired  by  the  Pacific 
Coast  Borax,  and  on  the  westly  end  of  Mormon  Island, 
of  the  Banning  Estate,  where  the  town  of  Wilmington 
was  formed  and  the  East  Basin  of  Los  Angeles  Harbor 
where  the  Union  Pacific  owned  two  triangular  pieces  of 
10  or  15  acres,  each  on  both  sides  of  the  Cerritos  Channel, 
and  on  the  channel  that  runs  from  Long  Beach  to  Los 
Angeles  Harbor  he  said  [1083]  the  Union  Pacific  owned 
tidelands,  and  that  as  "we  approach  Los  Angeles  Har- 
bor" the  Los  Angeles  Dock  &  Terminal  Company  owned 
practically  all  of  Long  Beach  Harbor  at  one  time;  that 
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it  sold  holdings  to  the  Los  Angeles  Dock  and  Terminal 
Company,  and  the  Southern  Pacific  owned  land  that  fronts 
on  Channel  No.  3  and  Channel  No.  2  in  Long  Beach, 
where  they  sold  some  of  it  to  the  Los  Angeles  Soap  Com- 
pany, or  Proctor  &  Gamble.  Can  you  throw  any  light  on 
the  question  as  to  whether  those  are,  in  reality,  tidelands 
within  the  basin  or  harbor  of  the  municipality?  What 
can  you  tell  us  on  that  subject? 

A.  Well,  to  start  in,  it  sounds  like  they  got  all  of 
it;  that  San  Pedro  hasn't  any  harbor  left.  I  am  not 
familiar  with  all  of  the  details  of  it.  All  I  know  is  what 
is  applicable  here  in  San  Diego. 

Mr.  Landrum:  Your  Honor,  I  submit,  if  the  court 
please,  he  can't  answer  the  question. 

The  Court :  I  think  he  has  shown  by  his  answer  that 
he  can't  answer  it. 

The  Witness:     What  do  you  mean,  I  can't  answer  it? 

The  Court:  There  are  certain  factors  that  the  court 
will  take  judicial  knowledge  of.  Some  of  those  are  in- 
cluded in  your  question. 

Q.  By  Mr.  Crouch:  Will  you  explain  to  the  jury 
how  it  sometimes  occurs  that  there  are  pieces  of  land 
which  either  be- [1084]  came  tidelands  or  where  they 
thought  once  they  were  tidelands  and  they  were  excluded 
from  that  category? 

Mr.  Landrum:  That  is  objected  to,  if  the  court  please, 
as  not  proper  rebuttal  of  anything. 

The  Court:  I  don't  know  what  counsel  has  in  mind, 
whether  an  accretion  or  diminution. 

Mr.  Crouch:  No;  I  don't  have  that  in  mind.  Perhaps 
1  can  frame  a  ([uestion  that  will  make  it  clearer. 


vs.  United  States  of  America  1235 

(Testimony  of  Joseph  W.  Brennan) 

Q.  Will  you  describe  to  the  jury  what  determines 
whether  lands  are  or  are  not  tidelands? 

Mr.  Landrum:  That  is  objected  to,  if  the  court  please. 
It  is  not  proper  rebuttal  and  doesn't  go  to  rebut  anything 
that  the  witness  said. 

The  Court:  I  think  that  is  a  question  of  law,  largely. 
There  are  certain  principles  of  law  which  are  laid  down 
for  the  ascertainment,  by  appropriate  engineers.  After 
all,  the  question  of  tidelands  is  a  question  of  law  that  has 
been  settled  by  the  Supreme  Court  of  California.  The 
Banning  case  was  mentioned,  in  Los  Angeles  Harbor, 
Sustained. 

Q.  By  Mr.  Crouch:  Mr.  Brennan,  is  the  question  of 
whether  or  not  lands  are  or  are  not  tidelands  always  final- 
ly determined  by  engineers? 

Mr.  Landrum:     That  is  objected  to,  if  the  court  please. 

The  Court:  I  think  that  is  a  question  of  law.  The 
courts  have  settled  that:  that  they  are  not  all  determined 
by  engineers;  [1085]  that  they  are  ultimately  determined 
by  the  courts. 

Mr.   Crouch:     That  is  right.    [1086] 

Q.  By  Mr.  Crouch:  Now,  confining  your  answer  to 
harbor  lands  within  the  City  of  San  Diego,  will  you  give 
us  a  little  of  the  history  of  the  development  of  San  Diego 
Harbor  and  its  effect  upon  the  lands  of  people  who  held 
lands  near  the  ocean? 

Mr.  Landrum:  That  is  objected  to.  It  isn't  proper 
rebuttal.  If  there  is  anything  to  it,  it  is  in  their  case  in 
chief,  if  your  Honor  please. 

The  Court :  I  cannot  discern  what  counsel  has  in 
mind.    I  think  it  is  common  knowledge,  and  the  history  of 
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the  times  would  undoubtedl}'  indicate  it,  so  that  it  would 
be  a  matter  within  the  knowledg-e  of  the  court  as  to  the 
tremendous  harbor  development,  and  the  metropolitan 
aspect  of  it,  in  the  vicinity  of  San  Diego  during  the  last 
few  years.  If  that  is  what  you  want  to  show,  I  think 
counsel  would  not  be  in  a  very  good  position  with  this 
jury  of  citizens  to  argue  against  a  matter  of  that  kind, 

Mr.  Crouch:  Your  Honor  please,  I  cannot  state  what 
I  expect  to  prove  by  this  witness. 

The  Court:  You  can  come  to  the  bench  and  state  it. 
As  I  say,  I  cannot  quite  discern  what  counsel  has  in  mind. 

(Thereupon  the  following  proceedings  were  had  be- 
tween the  court,  Mr.  Crouch  and  Mr.  Landrum,  outside 
the  hearing  of  the  jury:) 

Mr.  Crouch:  I  want  to  show  that  until  the  mean  high 
[1087]  tideline  has  been  definitely  established  by  court 
action  that  no  one  can  know  whether  or  not,  when  he 
owned  land  bordering  on  the  ocean,  his  lands  are  or  are 
not  tidelands,  and  that  in  the  establishment  of  the  mean 
high  tideline,  the  result  has  been  that  a  considerable  por- 
tion of  property  which  individuals  thought  they  owned  has 
been  taken  from  them  by  the  establishment  of  that  line 
and  place  them  within  the  category  of  tidelands,  and  vice 
versa,  that  many  parcels  of  property  which  the  owners 
considered  to  not  be  so,  or  to  be  considered  to  be  tide- 
lands,  when  the  line  was  established  they  found  that  their 
lands  were  under  private  ownership,  and  that  that  is  the 
reason  for  the  instances  referred  to  by  the  witness  Mason. 

Mr.  Landrum:  That  would  be  objected  to  upon  the 
ground  it  is  not  proper  rebuttal,  and,  second,  on  the 
ground  it  is  a  question  of  law,  and,  third,  this  witness  has 
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indicated  already  he  is  not  familiar  with  anything  except 
San  Diego  Harbor. 

The  Court:  I  do  not  see  the  materiality  of  it  at  all 
in  this  case. 

Mr.  Crouch:     I  beg  your  pardon? 

The  Court:  I  do  not  see  the  materiality  of  it  in  this 
case,  regardless  of  the  characterization  of  the  lands,  what- 
ever they  may  be,  that  had  been  taken  by  the  government, 
whether  they  were  tidelands  or  submerged  lands,  or  other 
[1088]  lands,  as  to  everything  that  has  been  taken  in  this 
action.     What  difference  would  it  make? 

Mr.  Crouch:  In  my  opinion,  it  goes  to  this,  that  we 
have  presented  evidence  to  the  jury  which  would  justify 
them  in  the  conclusion  that  when  the  Tavares  Construc- 
tion Company  got  the  fee  title  to  these  lands,  they  were 
not  longer  subject  to  any  of  these  tidelands  Acts  or 
Statutes,  and  they  would  almost  have  a  monopoly  in  the 
class  of  lands  or  the  title. 

The  Court :  There  is  a  good  deal  in  the  record  already 
on  that. 

Mr.  Crouch:  Now,  the  government,  to  offset  that, 
brings  in  this  witness  and  they  show  a  lot  of  lands  they 
claim  fall  in  that  category.     I  want  to  show  they  do  not. 

Mr.  Landrum :  How  can  you  show  it  by  this  witness 
if  he  says  he  is  not  familiar  with  it? 

Mr.  Crouch:  You  can't  show  everything  by  one  wit- 
ness. 

Mr.  Landrum:  It  is  in  their  case  in  chief,  unques- 
tionably, and  has  all  been  gone  into. 

The  Court:  I  think  so.  I  do  not  think  it  is  material. 
I  cannot  see  the  materiality  of  it.  If  we  had  anybodv 
except  the  government  of  the  United  States  as  the  con- 
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demnor,  there  might  be  some  feature  there  that  would  be 
proi)er.  I  do  not  mean  to  say  that  it  would  be  proper 
rebuttal  or  in  the  case  in  chief.  I  don't  think  it  makes 
any  difference  how  [1089]  this  witness  feels  about  the 
tidelands  in  San  Pedro  Bay,  because  we  know  what  they 
are. 

Mr.  Crouch:     But  this  came  out  in  their  case. 

The  Court:     What  is  that? 

Mr.  Crouch:  This  evidence  here  as  to  these  instances 
came  out  in  their  case. 

The  Court:  And  your  cross  examination  was  to  show 
the  comparative  situation.  In  other  words,  these  wit- 
nesses attempted  to  show  a  comparable  situation  as  a 
basis  for  their  opinion.  They  have  cited  these  instances. 
This  man  is  not  in  that  category.  He  may  be  a  very 
fine  man,  and  is  undoubtedly,  but  he  has  his  limitations 
so  far  as  the  effect  of  his  testimony  is  concerned.  He 
apparently  does  not  know  much  about  the  litigation  in  and 
about  Los  Angeles  Harbor,  because  we  happen  to  know 
a  good  deal  about  that  ourselves. 

I  think  I  will  sustain  the  objection.   [1090] 

(The  following  proceedings  took  place  in  the  presence 
of  the  jury:) 

Mr.  Crouch:  I  understand  the  objection  was  sus- 
tained ? 

The  Court:     The  objection  is  sustained. 

Q.  By  Mr.  Crouch:  Mr.  Brennan,  do  you  know  of 
any  tidelands  in  the  Bay  of  San  Diego  that  are  privately 
owned  ? 

Mr.  Landrum :  That  is  objected  to.  It  is  not  proper 
rebuttal.     It  doesn't  go  to  the  question  at  all. 
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The  Court:  Overruled.  I  think,  technically,  you  are 
correct  but  I  will  overrule  the  objection. 

The  Witness:     No,  sir;  there  is  none. 

Mr.  Landrum:  I  move  that  the  answer  be  stricken 
as  not  responsive  to  the  question. 

The  Court:  It  is  just  a  direct  way  of  getting  at  it. 
He  should  have  answered  it  yes  or  no  first. 

The  Witness:     No. 

The  Court:  We  will  strike  it  out  if  you  want  it  that 
way. 

Mr.  Crouch:  You  make  me  work  awfully  hard,  coun- 
sel. 

The  Court:  Now,  will  you  read  the  question  to  the 
witness,  Mr.  Reporter? 

(Question  read.) 

The  Court:     Yes  or  no. 

The  Witness:     No,  sir. 

Q.  By  Mr.  Crouch:  You  have  had  considerable  ex- 
perience [1091]  in  the — how  many  years  was  it?    29? 

A.     29;  yes,  sir. 

Q.  — in  the  29  years  of  being  Harbor  Master  for  the 
City  of  San  Diego,  in  the  matter  of  leasing  tidelands  to 
people  who  wished  to  establish  industries  in  this  area,  re- 
quiring  water   transportation,   have  you? 

Mr.  Landrum:     That  is  objected  to,  if  the  court  please. 

The  Court:     Let  counsel  finish  his  question. 

Mr.  Landrum:  I  understood  he  had  finished  it,  your 
Honor. 

The  Court :     Did  you  finish  the  question  ? 

Mr.  Crouch :  I  think  so,  your  Honor.  Anyway,  I 
will  stop  there. 

The  Court:     Read  it. 
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(Question  read  by  reporter.) 

The  Court:  It  is  already  in  the  record  that  he  has 
but  he  can  say  so  again  if  he  wants  to. 

The   Witness:     Yes,   sir. 

Q.  By  Mr.  Crouch:  Have  you  an  opinion  as  to 
whether  or  not  any  tidelands  in  and  around  the  San  Diego- 
National  City  area,  if  they  were  free  from  the  restric- 
tions contained  in  the  various  grants  of  the  legislature  to 
the  municipalities,  so  that  they  could  be  alienated  and  sold 
or  leased  for  an  indefinite  term  of  years,  and  have  an 
unrestricted  fee  title,  would  or  would  not  be  more  valu- 
able than  such  lands  held  under  [1092]  a  municipal  lease 
thereof,  subject  to  the  restrictions  contained  in  the  tide- 
lands  acts? 

Mr.  Landrum :  That  is  objected  to,  if  the  court  please. 
It  is  not  proper  rebuttal.  Second,  it  is  immaterial.  I 
very  respectfully  request  the  court,  if  I  am  correct,  that 
counsel  be  requested  to  not  repeat  the  question. 

The  Court:  I  thought  that  would  be  obvious.  This 
jury  looks  to  me  like  a  very  intelligent  body  of  men  and 
women.  That  would  seem  to  me  to  be  obvious.  You 
may  answer  it  if  you  desire  but  we  know  what  his  an- 
swer will  be  because  it  is  an  obvious  situation. 

The  Witness:     Certainly,  I  have  an  opinion;  yes. 

Q.     By  Mr.   Crouch:     Will  you  state  that  opinion? 

A.     Naturally,  it  would  be  worth  more. 

The  Court:  That  would  be  obvious,  wouldn't  it,  Mr. 
Brennan  ? 

The  Witness:     Yes,  sir. 

The  Court:  It  doesn't  take  a  learned,  experienced 
mariner  or  harbor  manager  to  indicate  such,  does  it? 

The  Witness:     No,  sir. 
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The  Court:  If  you  have  any  restrictions  on  something, 
it  would  be  different  than  if  it  was  unrestricted,  of  course. 

Mr.  Crouch:  Yes,  your  Honor;  I  reahze  that  and  it 
all  led  up  to  this  question. 

Q.     How  much  more,  in  your  opinion?  [1093] 

Mr.  Landrum:  That  is  objected  to,  if  the  court  please, 
as  not  rebuttal. 

The  Court :  That  is  a  question  for  the  jury ;  sustained. 
That  is  what  they  are  called  here  for,  to  use  their  proces- 
ses to  determine. 

The  Witness:     I — 

The  Court:     Never  mind,  Mr.  Brennan. 

Mr.  Crouch:  I  guess  I'd  better  let  you  go,  Mr.  Bren- 
nan.    That  is  all. 

Mr.  Landrum:     That  is  all,  Mr.  Brennan. 
The  Witness :     Thank  you.     Can  I  go  now  ? 
The  Court:     As  far  as  I  am  concerned. 

Mr.  Landrum:  If  the  court  please,  I  would  like  the 
record  to  show  what  happened  just  now.  I  would  like 
the  court  to  ask  the  jury  if  they  heard  the  remark  that 
Mr.  Brennan  just  made  as  he  passed  them,  and,  if  they 
did,  I  would  like  to  have  a  record  made  of  it. 

The  Court:  I  am  sorry  if  he  made  any  remark.  He 
should  not  have  done  so. 

The  Witness:     I  said,  "I  am  finished." 

Mr.   Landrum :     You  said,   'Tt  is  up  to  you  fellows." 

The  Court:  I  think  we  understand  Mr.  Brennan's 
disposition.  I  don't  think  he  intended  to  say  anything  out 
of  the  way. 

Mr.  Landrum :  I  hope  it  is  up  to  them,  if  your  Honor 
please.   [1094] 
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The  Court:  Of  course,  ladies  and  gentlemen,  I  appre- 
hend that  you  are  going  to  take  the  testimony  given  on 
the  witness  stand  and  not  decide  the  case  otherwise.  I 
didn't  hear  what  Mr.  Brennan  said.  If  he  did  say  any- 
thing, divorce  that  from  your  minds  and  do  not  draw 
any  inferences  from  it  that  would  be  unjustified. 

Mr.  Crouch:  The  Tavares  Construction  Company 
rests. 

The  Court:     Is  there  any  surrebuttal? 

Mr.  Landrum:  If  your  Honor  please,  does  the  gov- 
ernment understand  that  all  of  the  defendants  have  now 
rested  ? 

Mr.  Monroe :     Yes.  your  Honor. 

The  Court:  That  is  the  understanding  of  the  court 
and,  apparently,  that  is  the  situation. 

Mr.  Landrum :  That  being  true,  if  your  Honor  please, 
the  government  now  rests.  And  at  this  time  I  move  the 
court  to  strike  from  the  record  in  this  case  and  to  instruct 
the  jury  to  disregard  all  evidence  as  to  value  in  this  case 
by  the  witnesses  for  the  Tavares  Construction  Company, 
and  the  grounds  of  this  motion  are  the  grounds  of  the 
general  objection  which  I  have  heretofore  made  is  of 
record  in  this  case,  all  four  points. 

The  Court:  The  motion  to  strike  out  is  denied  and 
the  case  will  be  given  to  the  jury  with  appropriate  in- 
structions on  the  law  of  the  case. 

Mr.  Landrum:  Under  your  Honor's  ruling,  I  take  it 
it  [1095]  is  not  necessary  for  me  to  have  a  specific  ex- 
ception. 

The  Court:     You  may  have  one  if  you  desire. 

Mr.  Landrum:     On  this  particular  question? 

The  Court:     Yes,  sir. 
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Mr.  Landrum:  I  take  an  exception.  The  government 
rests. 

The  Court:  Proceed  to  the  argument,  gentle- 
men.  [1096] 


[Arguments  to  the  Jury  on  Behalf  of  the  Defendants. 
Not  printed.] 

ARGUMENT  ON   BEHALF  OF  THE  PLAINTIFF 

Mr.  Landrum:  May  it  please  the  court,  ladies  and 
gentlemen  of  this  jury:  In  the  beginning  may  I  not  per- 
sonally express  to  you  my  own  personal  appreciation  of 
the  attention  which  you  have  given  throughout  the  trial 
of  this  law  suit,  and  may  I  not  express  to  counsel  my 
personal  appreciation  of  the  courtesies  and  kindnesses  that 
they  have  shown  to  me  as  we  have  gone  along. 

Ladies  and  gentlemen,  it  will  be  my  purpose  to  sit 
down  with  you  and  discuss  the  evidence  in  this  case  be- 
cause you  took  an  oath  that  you  would  decide  it  fairly 
and  impartially  between  the  people  of  the  United  States 
and  these  defendants  from  the  evidence  that  you  hear 
from  that  witness  stand  and  the  law  as  it  will  be  given 
to  you  by  this  court. 

I  shall  try  to  be  entirely  fair.  I  shall  not  speak  an 
unkind  word  with  relation  to  anyone  who  has  appeared 
here.  I  hope,  if  at  some  time  in  the  fervor  of  the  moment 
I  may  say  some  things  that  don't  just  jibe,  you  will  for- 
give me  for  it.  I  do  not  mean  to  do  it.  If  in  the  little 
talk  that  we  are  to  have  I  say  something  with  relation  to 
the  evidence  which  you  feel  is  not  proper  and  is  not  in 
accordance  with  your  recollection  of  it,  then  you  forget 
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all  about  me  and  decide  it  from  here  (indicating),  where 
you  live,  decide  it  rightly  and  justly. 

Also,  at  the  beginning,  I  want  to  say  to  you  that  there 
[1165]  is  no  man,  woman  or  child  who  could  plead  with 
you  any  more  fervently  than  T  can  to  give  to  these  people 
— give  to  these  people — give  to  these  people  every  dollar 
to  which  they  are  entitled,  but  not  one  penny  more.  And 
at  the  beginning  also  I  want  to  say  to  you  that  it  is  very, 
very,  very  important  that  you  should  pay  particular  at- 
tention to  the  law,  as  it  will  be  given  to  you  by  this  court. 
You  are  the  judges  of  the  fact.  His  Honor  will  give  you 
the  law  to  apply  to  those  facts.  And,  ladies  and  gentle- 
men, as  I  said  to  you  some  few  days  ago,  if  you  will  de- 
cide this  case  fairly  and  impartially  between  the  United 
States  of  America  and  these  defendants,  your  greatest 
recompense  will  be  a  consciousness  of  a  duty  performed. 

I  am  going  to  undertake  to  discuss  this  case  with  you 
very  briefly.  Sometimes  throughout  the  trial  of  it  I 
have  become  discouraged.  It  hurt  a  little  in  here  (indi- 
cating), where  I  live  with  myself,  and  then  it  seemed 
that  when  I  was  down,  with  all  of  the  brilliant  counsel 
on  the  other  side,  and  my  friend  Bob  and  I  sitting  over 
here,  I  seemed  to  hear  a  voice  that  said,  "Go  on.  Go  on. 
Go  on."  That  that  sustained  me  was  the  voice  of  the 
American  people. 

There  have  been  statements  made  by  counsel  in  this 
case,  ladies  and  gentlemen,  which,  in  my  humble  opinion, 
did  not  jibe  with  the  sworn  testimony  from  the  witness 
stand.  Justice  is  not  administered  by  leaving  out  things, 
by  picking  [1166]  up  a  little  here,  and  picking  up  a  little 
there.  Justice  is  administered  by  taking  the  case  by  its 
four  corners  and  letting  the  light  of  day  in  on  every 
scintilla  of  it. 
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I  am  sure  that  in  so  far  as  counsel  for  Mr.  Johnson 
is  concerned,  he  is  very  earnest,  he  is  very  fair,  but,  ladies 
and  gentlemen  of  this  jury,  he  said  that  the  people  of  the 
United  States,  whom  I  have  the  honor  to  represent  and 
whom  I  am  very  proud  to  represent  in  this  court  room, 
would  try  to  get  this  property  as  cheaply  as  possible.  He 
talked  about  gross  rentals  and  capitalized  them.  Before 
I  get  through,  you  and  I  are  going  to  talk  about  this 
capitalization  method  of  income. 

Then,  ladies  and  gentlemen,  he  said  that  Mr.  Johnson 
had  had  no  revenue  whatsover  since  1942.  I  say  that 
that  was  unfair,  because  you  know  in  this  case  that  as 
a  remuneration,  or  as  an  item  to  take  the  place  of  that 
rental,  he  will  be  entitled  and  he  will  get  from  this  court 
six  per  cent  interest  on  top  of  everything  you  give  him. 
Now,  is  it  fair  to  say  that  he  has  lost  rentals  when  he 
is  going  to  get  six  per  cent  on  your  verdict  from  Novem- 
ber 10,  1942,  or  until  the  money  was  placed  in  this  court 
for  him  under  the  declaration  of  taking  in  this  case.  Then 
crowning  all  was  his  statement  that  Mr.  Schmutz  had  in- 
creased Mr.  Goodwin's  figures  by  $1,000.  Ladies  and 
gentlemen,  when  I  was  a  little  boy  and  we  used  to  shoot 
marbles,  we  used  to  put  some  marbles  in  [1167]  a  ring. 
We  would  draw  a  big  ring,  and  we  used  a  tau  to  shoot 
the  marbles  from  outside  of  the  ring,  and  if  we  hit  some 
marbles  and  we  knocked  those  marbles  out,  those  were 
ours.  In  those  days  we  would  say  to  somebody  who 
sneaked  inside  of  that  line  that  he  "fudged"  a  little.  The 
matter  of  fact  is  that  Mr.  Schmutz  and  Mr.  Goodwin  were 
not  $1,000  apart,  but  it  was,  as  I  have  it  here,  $750.  If 
you  wrote  it  down  and  I  am  wrong,  all  right.  If  I  am 
right,  all  right. 
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The  City  of  National  City  came  in  here  and  made  the 
statement  that  we  were  taking  the  property  away  from  a 
man  who  didn't  want  to  sell  it.  Ladies  and  gentlemen, 
his  Honor  will  tell  you  that  the  willingness  or  unwilling- 
ness of  this  fictitious  or  this  assumed  seller  and  buyer  is 
not  for  your  consideration.  It  doesn't  make  any  differ- 
ence. Fair  market  value  is  a  meeting  of  the  minds  of  a 
seller  willing  but  not  compelled  to  sell  and  a  buyer  will- 
ing but  not  compelled  to  buy.  So  I  say,  in  fair  and  in 
justice,  the  statement  that  they  did  not  want  to  sell  it 
has  no  place  in  your  deliberations. 

Now,  a  peculiar  situation  arises  here, — a  peculiar  situa- 
tion. The  City  of  National  City  comes  in  here  and  they 
want  to  capitalize — what?  They  want  to  capitalize  some- 
thing that  they  didn't  get.  This  capitalization  of  income 
intrigues  us,  and  I  am  not  going  to  take  your  time  in 
reading  you  figures  about  millions  and  millions  and  mil- 
lions [1168]  of  dollars,  because  that  can  happen  and  they 
can  take  figures  and  prove  almost  anything  they  want  to. 
But  when  the  City  of  National  City  comes  in  here  and 
says  that  they  went  to  capitalize  the  income  which  they 
had  received  or  were  to  receive  for  this  property,  which 
they  on  the  10th  day  of  November,  1942  were  receiving 
through  the  lease  to  the  Tavares  Construction  Company, 
which  they,  out  of  their  own  mouths,  said  was  not  legal — 
if  they  capitalize  that,  they  fill  find  it  is  $8,000,  and  then 
the  only  other  money  that  they  were  receiving  as  income 
from  this  property  was  what  they  were  receiving  from 
the  San  Francisco  Bridge  Company,  and  the  San  Fran- 
cisco Bridge  Company  was  paying  $10  a  month,  or,  $75 
a  month.  Ladies  and  gentlemen,  they  were  receiving  no 
income  whatsoever  from  the  balance  of  that  land,  and 
the\-  had  not  received  any  income  for  any  of  it  until  the 
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government  of  the  United  States  had  to  come  in  there 
due  to  the  exigencies  of  the  war  and  they  capitahze  it 
before  they  came  there,  before  Tavares  came  in  there. 
Why  do  they  ask  you  to  capitahze  something  that  in  the 
dim  and  distant  future  they  say  they  are  going  to  receive 
one  cent  a  square  foot  or  10  cents  a  square  foot  for. 
Why  do  they  bring  that  in?  They  don't  ask  you  to 
capitahze  the  rental  of  the  Tavares,  added  to  the  $120  a 
year  that  the  San  Francisco  Bridge  Company  was  paying. 
If  they  asked  you  to  do  that,  you  have  got  $8,100.  Capi- 
tahze it  at  five  per  cent;  capitahze  it  [1169]  at  ten  per 
cent.  At  five  per  cent  it  will  give  you  an  overall  value 
on  all  of  that  property  of  the  City  of  National  City  of 
$160,000.  Capitalize  it  at  ten  per  cent  and  it  will  give 
you  a  total  overall  value  of  $81,200.  Isn't  that  sufficient 
to  demonstrate  to  you  that  the  capitalization  method  can 
be  made  to  do  almost  anything  you  want  it  to?  In  other 
words,  give  me  the  rate  of  capitalization  you  want  me  to 
use,  and  I  will  give  you  the  figure  you  want. 

Let's  get  along.  The  San  Francisco  Bridge  Company 
came  into  this  case,  and  they  said,  "They  kicked  us  out." 
Now,  that  isn't  testimony.  The  testimony  is  that  they 
had  a  leasehold  interest  there,  and  due  to  the  war  it  be- 
came necessary  for,  as  counsel  says,  your  government 
and  mine  to  take  this  property,  and  they  told  them  when 
they  would  want  it.  But,  as  I  said  to  you  before,  fair 
market  value  contemplates  a  willing  seller  and  a  willing 
buyer.  Counsel's  argument  with  relation  to  the  City  of 
National  City  was  most  intriguing.  Why,  of  course,  I 
am  being  paid.  That  is  fair,  isn't  it?  Why,  of  course, 
I  am  being  paid.  Every  lawyer  in  this  court  room  is  be- 
ing paid.  Every  expert  witness  who  went  on  this  wit- 
ness stand  is  being  paid.     Now,  why?     Oh,  why?     My 
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mother,  when  I  was  a  child  at  her  knee,  said  to  me,  "Son, 
respect  your  elders.  Respect  your  elders.  Respect  your 
elders."  And  why  should  Mr.  Cotton — why  should  Mr. 
Cotton  be  ridiculed  because  he  got  $1,000.  Now,  right 
[1170]  while  we  are  there — right  while  we  are  there, 
there,  ladies  and  gentlemen,  was  the  only  appraisal  of  this 
property  made — made — made  prior  to  the  filing  of  this 
law  suit.  I  give  you.  Mr.  O.  W.  Cotton  of  the  City  of 
San  Diego,  the  only  man,  the  only  witness  that  made  his 
figures  and  his  opinion  of  this  value  prior  to  the  bringing 
of  this  law  suit.  He  made  it  for  the  Tavares  Construc- 
tion Company  and  the  Maritime  Commission.  He  deliv- 
ered it  to  the  Tavares  Construction  Company.  They 
have  had  it  from  that  day  to  this.  Never  during  that 
intervening  period  from  September,  1942,  until  the  time 
that  that  gentleman  went  on  this  witness  stand  did  they 
ever  tell  him  that  they  didn't  think  his  figures  were  cor- 
rect. Oh,  ladies  and  gentlemen,  some  things  hurt.  The 
City  of  National  City  comes  in  here  and  says,  "Why,  I 
represent  the  people  of  the  City  of  National  City.  We 
speak  for  the  people  of  the  City  of  National  City."  Well, 
ladies  and  gentlemen,  I  speak  for  the  people  of  the  City  of 
National  City,  as  he  does,  because  the  City  of  National 
City  is  a  part  of  the  United  States  of  America.  I  speak 
for  the  people  of  the  United  States.  And,  ladies  and 
gentlemen,  in  just  a  little  while  that  voice  of  the  people 
coming  to  you  through  me  will  be  stilled — will  be  stilled — 
and  then  the  burden  which  Bob  and  I  have  carried  will 
pass  from  our  shoulders  to  yours. 

I  am  not  going  to  take  a  great  deal  of  time  in 
under- 1  1171]  taking  to  answer  the  statements  that  Mr. 
Martin  made  here  with  relation  to  his  claim  for  the 
Tavares  Construction  Company.     I  am  going  to  proceed 
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upon  the  theory  and  upon  the  basis  that  you,  ladies  and 
gentlemen  of  this  jury,  will  listen  to  his  Honor's  instruc- 
tions with  relation  to  the  law,  and  if  he  says  to  you  that 
in  arriving  at  your  conclusion  with  relation  to  the  award 
which  you  shall  make  to  the  Tavares  Construction  Com- 
pany, you  should  not  include  therein  any  speculative  or 
conjectural  matters.  I  do  not  know  whether  I  will  be 
alive  in  1950.  I  don't  know  what  the  situation  may  be. 
But  I  do  know  this — I  do  know  this:  that  there  never 
was  and  there  never  will  be  anything  in  that  Exhibit  W, 
which  is  in  evidence  and  which  you  will  have  in  your 
jury  room  that  provides  that  the  City  of  National  City 
may  have  this  property,  or  that  the  Navy  Department  may 
go  on  it  and  keep  it  until  1950  without  it  costing  the  City 
of  National  City  something,  and  when  I  get  into  that, 
I  will  show  you  the  cost. 

May  I  tell  you  a  story?  I  say  that  when  the  Tavares 
Construction  Company  undertakes  to  inject  into  this  case 
a  figure  where  they  say  that  the  price  of  this  land  is  going 
to  increase  $399.62  an  acre — that  is  what  they  figure; 
maybe  he  didn't  figure  the  62  cents — and  Mr.  Martin 
said  to  you,  ladies  and  gentlemen,  the  price  of  this  land 
will  increase  $399  an  acre  on  the  thirty-first  day  of  De- 
cember, 1949;  that  the  price  of  this  land  will  go  up  [1172] 
$399.     I  say,  "He  went  too  far  and  he  stayed  too  long." 

There  was  a  colored  boy  down  in  Oklahoma  that  was 
in  the  other  war.  He  had  been  discharged.  He  came 
home.  He  met  a  gentleman  on  the  street  whom  he  had 
known  before  he  went  into  the  Army,  and  his  friend 
said,  "Why,  hello,  Rastus  When  did  you  get  out  of  the 
Army?" 

He  says,  *T  just  got  out.  I  just  got  out  of  that  Army, 
boss." 
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He  said,  ''How  did  you  like  it?" 

He  says,  "I  didn't  like  it  at  all.     I  got  court-martialed." 

"You  got  court-martialed?  What  did  you  get  court- 
martialed  for?" 

He  says,  "I  don't  know.  I  don't  know, — something 
about  a  furlong." 

He  said,  "It  couldn't  have  been  about  a  furlong.  That 
isn't  a  military  term.     It  must  have  been  a  furlough." 

"No,  sir.  No,  sir,  boss.  They  said  I  went  too  'fur' 
and  I  stayed  too  long." 

"Now,  Mr.  Hindes  of  the  San  Francisco  Bridge  Com- 
pany, we  are  now  about  to  discuss  the  market  value  of  the 
lands  of  the  City  of  National  City.  Will  you  step  up 
here,  please,  and  I  want  to  ask  you  two  little  questions, 
Mr.  Hindes.  We  are  concerned  with  what  this  land  was 
before  the  government  of  the  United  States  went  in  there 
and  spent  [1173]  at  least  $500,000  in  improving  it.  What 
was  it,  Mr.  Hindes?" 

"Why,  Mr.  Landrum,  it  was  nothing  but  mud  flats." 

Ladies  and  gentlemen,  there  is  a  man  who  went  in 
there  and  for  a  company  took  a  lease  and  started  the  im- 
provement of  parcel  7,  and  Mr.  Hindes,  when  I  asked 
him,  "Mr.  Hindes,  what  was  it?  Tell  us  now.  You  cer- 
tainly are  not  interested  in  this  law  suit  from  that  stand- 
point.    What  was  it?"   [1174] 

"Mr.  Landrum,  it  was  mud  flats."  "And  now,  Mr. 
Hindes,  you  have  a  lease  here."  "Yes,  sir.  That  lease, 
Mr.  Hindes — "  and  I  am  talking  about  the  Tavares  Con- 
struction Company  claim  now —  "That  please,  Mr. 
Hindes,  carries  within  it  a  paragraph  that  it  cannot  be 
assigned  or  pledged  without  the  written  consent  of  the 
Defense  Plant  Corporation  or  of  the  Maritime  Commis- 
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sion.  Mr.  Hindes,  would  you  pay  anything  for  a  lease 
which  you  couldn't  assign?  Would  you  sign  that  lease?" 
"Why,  no,  Mr.  Landrum;  I  wouldn't  sign  such  a  lease." 

I  give  you  that,  ladies  and  gentlemen  of  the  jury,  on 
both  claims,  that  you  give  to  them  some  money  for  what 
they  claim  was  a  fee  which  they  were  to  get  for  building 
a  shipyard  with  government  money  upon  which  they 
could  build  ships  at  a  profit  and  sell  them  to  the  govern- 
ment, and  then  ask  you  to  give  them  $500,000  on  top  of 
that.     What  was  this  land?     What  is  this  case  all  about? 

The  main  contention  of  the  City  of  National  City  is 
that  they  had  something  that  no  one  else  could  get.  Re- 
member, in  the  beginning  of  the  trial  of  this  action,  they 
had  tidelands  which  were  going  into  private  ownership, 
and  nowhere  within  the  great  State  of  California  was 
there  any  such  thing.  Therefore,  they  said  they  were 
entitled  to  a  large  amount  of  remuneration  because  they 
had  that  kind  of  land.  Do  you  remember  that?  In 
other  words,  they  had  a  jewel  of  great  value,  a  diamond  in 
the  crown.  But,  when  George  Schmultz  and  Charlie 
[1175]  Shattuck  and  Tom  Mason  went  on  the  witness 
stand  and  told  you — and  right  here  and  now  I  want  to 
pay  to  those  gentlemen,  and  may  I  add  I  had  the  privilege 
of  working  with  them  for  some  time,  my  own  compli- 
ments. I  would  like  to  stop  and  pin  a  little  bouquet  in  the 
lapel  of  those  men.  You  never,  never,  never  will  see  five 
witnesses,  and  I  will  include  the  two  gentlemen,  and  they 
are  gentlemen,  from  the  City  of  San  Diego,  my  friends 
whom  you  saw,  Mr.  Goodwin  and  Mr.  Cotton.  To  all 
of  them  I  say  "Cheerio  and  tn^^nk  you."  When  the  facts 
and  the  truth  came  into  this  lawsuit  and  Tom  Mason 
went  on  that  witness  stand  and  told  you  of  his  knowledge 
and  experience  and  told  you  of  all  of  the  properties  that 
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he  knew  of,  the  Banning  property — he  named  about  nine 
or  ten  that  he  personally  knew  were  in  private  ownership, 

Then  the  jewel,  the  diamond,  became  paste.  If  that 
was  not  true,  they  had  plenty  of  time  to  investigate  and 
prove  that  it  wasn't  true.  So  the  City  of  National  City 
asked  you  to  give  them  a  lot  of  money.  And  when  they 
asked  you  not  to  give  the  San  Francisco  Bridge  Com- 
pany much,  "because  you  will  have  to  take  it  out  of  what 
we  get."  And  then  they  say,  "Please  don't  give  the  San 
Francisco  Bridge  Company  anything  but  give  it  to  us 
because  whatever  you  give  them  has  got  to  come  out  of 
ours."  And  then  they  say  as  to. the  lease  which  was  on 
Parcel  1,  paying  $8,000  a  year  rental,  that,  because  that 
was  taken  by  Tavares  and  assigned  to  the  Defense  Plant 
[1176]  Corporation,  it  has  no  value.  You  can't  have 
your  cake  and  eat  it,  too. 

The  San  Francisco  Bridge  Company  in  this  case  is  en- 
titled to  every  dollar,  every  dollar  that  they  are  fairly 
and  really  entitled  to,  that  they  have  shown  by  the  evidence 
in  this  case  that  they  should  have.  Mr.  Goodwin  says 
that,  in  his  opinion,  the  San  Francisco  Bridge  Company 
was  entitled,  and  I  don't  want  to  misquote  these  figures 
because  I  fear  that  some  of  you  may  write  them  down 
and  I  will  try  to  be  as  fair  as  I  can  in  every  way — Mr. 
Goodwin,  ladies  and  gentlemen,  the  young  man,  and  he  is 
a  fine,  upstanding  young  man,  isn't  he,  said  that  that  con- 
tract, in  so  far  as  the  San  Francisco  Bridge  Company 
was  concerned,  should  be  $45,750.  Now,  ladies  and  gen- 
tlemen, is  this  fair,  am  I  fudging,  when  I  say  to  you  that 
that  is  the  highest  price  that  any  one  of  the  witnesses 
placed  for  the  San  Francisco  Bridge  Company?  Mr. 
Cotton  said  $18,800.  Mr.  Schmutz  I  do  not  remember 
but    it    was    something    like    $25,000.      As    counsel    said, 
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''Your  government  and  mine  would  like  for  you  to  give 
to  the  San  Francisco  Bridge  Company  the  highest  valua- 
tion placed  by  a  government  witness,  the  sum  of  $45,750." 
And  right  here,  can  you  tell  me  any  reason  on  earth  why 
the  people  of  the  United  States  would  want  to  take  from 
those  people  something  and  not  pay  them  for  it?  Why 
the  government  has  paid  and  paid  and  paid  and  paid  and 
paid  and  paid  and  still  wants  to  [1177]  pay,  and  why 
would  Mr.  Goodwin  come  in  here,  ladies  and  gentlemen, 
and  undertake  to  be  in  any  way  unfair? 

And  as  to  the  lands,  the  total  overall  valuation,  Mr. 
Goodwin  is  again  high.  So  I  say  to  you  that  I  believe 
that  I  am  entitled  to  be  fair.  We  vouched  for  him.  We 
placed  him  before  you.  We  stayed  behind  him.  And  his 
figure  as  to  the  overall  value  was  $310,475.  $310,475 
was  Mr.  Goodwin's  overall  valuation.  From  that,  under 
the  instructions  which  his  Honor  will  give  to  you,  you 
must  set  down  how  much  you  will  take  out  for  the  San 
Francisco  Bridge  Company.  In  other  words,  it  is  what 
we  call  the  unit  rule.  The  government  is  taking  the  fee 
simple  title  to  this  property.  You  arrive  at  your  first 
figure,  which  is  $310,000.  That  is  the  overall  value,  in- 
cluding everything,  and  then  I  apprehend  that  his  Honor 
will  tell  you  there  that  you  will  be  required  to  take  or  to 
set  out  what  you  think,  honestly  and  fairly  and  under 
the  oath  that  you  took,  the  San  Francisco  Bridge  Com- 
pany is  entitled  to. 

Now,  as  to  the  Johnson  parcel.  You  know,  I  have 
seen  Mr.  Johnson  around  the  court  room;  I  have  seen  him 
in  the  hall.  He  is  an  excellent  gentleman.  And  the  young 
man  who  represents  him  is  a  very  fine,  upstanding  young 
fellow.  There  just  isn't  any  question  but  what  Mr.  John- 
son was  receiving  rental  from  that  property  due  to  what 
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counsel  has  talked  to  you  about,  due  to  the  war.  Yes, 
they  did  go  in  [1178]  and  pay  Mr.  Johnson  $40  a  month, 
$480  a  year,  but  they  did  it  because  they  needed  that  prop- 
erty in  order  to  construct  what?  There  has  been  a  lot  of 
talk  around  this  court  room  about  building  ships,  building 
ships,  building  ships.  Yes,  ladies  and  gentlemen;  accord- 
ing to  Exhibit  W,  they  were  building  concrete  barges, 
ships,  congrete  barges,  to  build  congrete  barges.  Give 
Mr.  Johnson  what  you  think  he  should  have.  I  say  to 
you  that  it  is  my  humble  opinion  and,  if  you  don't  agree 
with  me,  you  may  use  your  own  judgment — as  a  matter 
of  fact,  I  am  no  business  man — some  of  you  are — if  you 
capitalize  that  rental,  you  capitalize  something  that  was 
taken  in  order  that  something  might  be  gotten  to  the 
windswept  hills  of  Bataan. 

Comparative  sales,  ladies  and  gentlemen,  is  the  only 
way  that  I  can  see  to  arrive  at  a  just  verdict  for  the  lands 
in  this  case,  and  Mr.  O.  W.  Cotton,  the  man  who  made 
an  appraisal  on  that  property  before  this  lawsuit  was 
ever  brought,  told  you  what  he  thought  it  was  worth. 
"Mr.  Cotton,  come  up  here,  sir.  What  do  you  say?" 
"Well,  I  say  $3,225,  Mr.  Landrum."  "Yes,  but  Mr. 
Cotton,  wait.  I  promised  myself  when  I  started  in  the 
practice  of  law  and  when  I  took  an  oath  in  this  court  that 
I  would  be  fair;  that  I  would  be  just  as  fair  as  I  could. 
Mr.  Cotton,  you  are  lower  than  Mr.  Schmutz."  "Mr. 
Schmutz,  what  do  you  say  as  to  the  Johnson  land?" 
"Well,  Mr.  Landrum,  I  say  that  Mr.  Johnson  should 
111791  have  $3,448."  That  is  the  highest  figure  placed 
here  by  any  government  witness,  $3,448. 

And,  ladies  and  gentlemen,  you  saw  George  Schmutz. 
^'ou  heard  him  tell  you  that  he  has  appraised  land  all  the 
way  from  Hoboken,  New  Jersey,  to  Honolulu  and  Pearl 
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Harbor.  You  heard  him  tell  you  that  he  had  appraised 
land  all  the  way  from  Houston,  Texas,  to  Grand  Rapids, 
Michigan.  You  heard  him  state  his  qualifications.  You 
heard  him  state  his  opinion  of  the  market  value  of  these 
lands  alone. 

I  haven't  been  a  great  deal  concerned  v^^ith  what  Mr. 
Johnson  gets  out  of  his  holdings,  nor  have  I  been  a  great 
deal  concerned  with  what  the  City  of  National  City  would 
get,  nor  have  I  been  a  great  deal  concerned  with  what  the 
San  Francisco  Bridge  Company  would  get,  but  I  want 
to  say  to  you,  while  we  are  sitting  here  talking,  that  I 
have  been  concerned  with  the  question  of  how  much  the 
Tavares  Construction  Company  was  going  to  get  at  your 
hands.  Whatever  else  may  be  said,  Mr.  Tavares  is  a 
capable  business  man.  He  cut  himself  in  to  this  wartime 
Garden  of  Eden  without  the  expenditure  of  a  penny.  H[e 
built  concrete  barges  for  the  government  of  the  United 
States  at  a  profit,  and  now  he  asks  you  to  put  your  hands 
into  the  pockets  of  the  people  of  the  United  States  and  to 
give  him  a  half  a  milHon  more. 

The  Court:  Pardon  me,  Mr.  Landrum.  If  you  want 
to  suspend  at  this  time,  we  will  take  our  recess 
now.   [1180] 

Mr.  Landrum:  If  your  Honor  please,  if  I  may  be 
permitted,  I  would  like  to  finish.  Mr.  Clerk,  I  would  like 
to  have  Exhibit  Q,  Exhibit  W  and  Exhibits  2,  3  and  4. 

Ladies  and  gentlemen,  there  was  presented  in  evidence 
in  this  case  Exhibit  Q,  Exhibit  W,  and  Exhibits  2,  3  and 
4.  I  have  not  had  the  least  duubt  as  to  what  your  verdict 
would  be  in  so  far  as  the  Tavares  Construction  Company 
was  concerned.  I  propose  to  discuss  that  claim  with  you 
not  from  the  opinion  of  ai  yone.     I  will  discuss  with  you 
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very  shortly  the  opinions  of  the  gentlemen  who  have  ap- 
peared as  experts.  But  I  say  to  you  that  the  claim  of 
the  Tavares  Construction  Company  in  this  goes  out  the 
window  by  virtue  of  evidence  which  you  can  see,  which 
you  can  feel,  and  which  will  stand  out  before  you  like  the 
tall  pines  in  the  forest  of  truth.  Every  claim  that  it  has 
in  this  lawsuit  stems  from  Exhibit  W.  I  say  to  you  that, 
in  reading  that  document,  if  you  can  tell  me  what  it 
means,  then  you  are  probably  a  better  man  than  I  am.  I 
tell  you  that,  if  the  lawyers  can  agree  on  what  that  docu- 
ment means,  they  are  better  lawyers  than  I  am.  So, 
therefore,  their  rights  stemming  from  Plancor  407  are 
what  you  are  to  determine. 

Ladies  and  gentlemen,  it  has  appeared  to  me  that  in  the 
trial  of  this  action  the  other  side  has  been  doing  what  I 
say  is,  in  the  parlance  of  the  street,  straining  at  a  gnat 
and  swallowing  a  camel.  We  don't  have  to  build  ship- 
yards. We  [1181]  don't  have  to  depreciate  this  thing 
and  dream  a  dream  of  what  might  happen  in  1950.  I  will 
probably  be  dead,  buried  and  forgotten  by  that  time.  But, 
if  you  will  go  with  me  through  Exhibit  W,  and  then  can 
say  that  you  believe  that,  in  the  23rd  day  of  December, 
1944,  any  man  would  have  bought  that  instrument,  and 
paid  its  market  value  as  they  have  contended  for,  I  will 
be  unable  to  follow  you.  What  could  they  have  gotten 
for  it  on  the  open  market  for  cash  on  the  23rd  day  of 
December,  1944;  what  would  a  willing  buyer  have  paid 
for  the  instrument  attached  there  to  the  original,  which 
said,  "For  and  in  consideration  of  the  sum  of  $1.00  and 
other  valuable  considerations,  I  hereby  grant,  bargain 
and  sell  unto  John  Jones,  all  my  right,  title  and  interest 
in  and  to  Exhibit  W"?  That  is  the  question.  It  is  not 
how  much  it  would  cost  to  build  a  shipyard.     It  is  not 
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how  much  it  would  sell  for  at  its  depreciated  value.  The 
fair  market  value  of  a  leasehold  is  what  that  leasehold  in 
its  entirety  would  have  sold  for  on  the  open  market  on  the 
23rd  of  December,  1944.  In  other  words,  what  would  a 
willing  and  informed  buyer  have  paid  for  an  assignment 
of  that  instrument. 

Ladies  and  gentlemen,  I  don't  want  to  take  too  much 
time.  I  know  you  are  getting  tired  listening  to  me.  You 
have  been  so  kind,  though,  that  maybe  I  can  help  you  just 
a  little. 

Paragraph  Nine  says,  "No  salaries  of  lessee's  executive 
officers,  no  fees  of  its  attorneys,  no  part  of  the  expenses 
[1182]  incurred  in  conducting  lessee's  offices  and  no  over- 
head expenses  of  any  kind  shall  be  included  in  the  cost  of 
leasing  the  site  or  of  the  programs,  except  that  direct  ex- 
penses of  lessee's  officers  or  employees  and  fees  of  attor- 
neys retained  or  employed  by  lessee  in  connection  with 
the  programs  may  be  so  included  to  the  extent  approved 
by  Defense  Corporation." 

Then,  ladies  and  gentlemen,  take  with  me  Exhibit  Q 
and  you  will  find  over  $200,000  in  there  covering  what 
they  term  to  be  service  charges.  And  you  will  remember 
the  testimony  in  this  lawsuit  that  at  least  the  salary  of 
Mr.  Tavares  for  some  time  was  paid.  You  will  remember 
from  the  testimony  that  they  paid  for  the  vacations  of 
their  office  force,  or  whoever  it  was.  You  will  remember 
they  paid  $26,000  for  engineering  and  said  they  did  the 
engineering  themselves.  Ladies  and  gentlemen,  suppose 
that  you  came  to  me  and  said,  Here,  Gus,  I  want  to  sell 
you  this  thing."  Well  I  would  say,  "Listen,  did  Tavares 
follow  the  terms  of  that  contract?  Did  he  pay  salaries? 
Did  he  pay  overhead?  Did  he  pay  for  the  vacations  of 
these  clerks?"     "Yes;  he  did."    Well  I  would  say,  "They 
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might  cancel  that  contract."  I  don't  know.  And  then, 
in  that  paragraph  Twelve,  about  which  you  have  heard 
so  much,  and  let  us  be  very  careful  here,  there  is  one 
word  that  occurs  in  this  contract  that  I  want  to  let  re- 
main forever  green  in  your  minds  and  memories.   [1183] 

On  the  second  page  of  paragraph  Twelve,  it  says, 
"This  lease  or  any  extension  thereof  under  this  paragraph 
Twelve  may  be  terminated  by  the  parties  hereto  in  the 
manner  hereinafter  set  forth.  At  any  time  when  sub- 
stantial use  by  lessee  of  the  site,  facilities  and  machinery 
shall  be  no  longer  required  to  enable  lessee  to  construct — " 
not  repair — ''to  construct  boats  for  the  government." 
That  lease,  ladies  and  gentlemen,  could  be  cancelled  by 
either  of  the  parties  when  the  substantial  use  of  this  prop- 
erty was  no  longer  required  to  construct  boats  for  the  gov- 
vernment. 

Paragraph  Thirteen  provides  that  "as  rental  for  the 
site,  facilities  and  machinery  (in  addition  to  the  rental 
for  the  site  which  lessee  leased  from  National  City,  Cali- 
fornia, all  of  which  lessee  agrees  to  pay  during  the  term 
of  the  lease),  lessee  agrees  to  pay  to  Defense  Corporation 
$83,327  for  each  boat  delivered  to  the  government  under 
or  pursuant  to  its  contract  for  the  construction  of  five 
concrete  barges  or  any  other  contract  with  the  government 
for  the  construction  of  boats;  said  rent  to  be  paid  as  each 
boat  is  delivered  to  and  paid  for  by  the  government." 

But,  after  he  was  paid  for  the  entire  construction,  he 
was  to  have  the  use  of  these  facilities  for  the  construction 
of  boats,  for  the  government,  without  rent.  I  am  trying 
to  be  fair.  After  he  had  paid  the  entire  amount,  in  other 
words,  after  he  had  built  enough  boats  that  the  govern- 
ment   (1184]   could  take  the  amount  it  had  paid  for  the 


vs.  United  States  of  America  1259 

construction  of  the  facilities,  then,  when  he  constructed 
boats  after  that,  he  didn't  have  to  pay  any  rent.  Now, 
they  claim  that  is  a  valuable  right. 

And  then  paragraph  Fourteen  says  that  the  Defense 
Corporation  may  cancel  this  lease,  or  any  extension  there- 
of, "in  the  event  (a)  all  or  substantially  all  of  lessee's 
contracts  with  the  government,  at  any  time  outstanding, 
for  the  construction  of  concrete  barges  and  other  boats 
shall  be  terminated  or  cancelled  prior  to  completion,  or 
(b)  the  government  shall  request  priority  for  itself  or 
others  with  respect  to  the  use  of  the  facilities  to  be  pro- 
vided hereunder." 

Now,  of  course,  in  order  to  be  entirely  fair,  we  don't 
know  why  either  one  of  these  parties  didn't  serve  a  notice 
of  cancellation  but  we  do  know  that  the  Navy  Depart- 
ment had  told  Tavares  before  this  action  was  brought  that 
they  were  going  to  take  it  over  because  they  asked  him, 
"How  much  do  you  want?"  And  not  only  that  but  the 
very  Exhibit  W  itself,  in  a  further  paragraph  which  I 
will  read  to  you,  says  that  it  is  contemplated  that  it  will 
be  taken  over  by  another  branch  of  the  government.  And 
I  want  to  say  to  you  that,  if  it  was  taken  over  by  an- 
other branch  of  the  government,  it  is  my  construction  of 
that  exhibit,  which  isn't  Mr.  Martin's,  that,  if  it  was 
terminated  by  virtue  of  that  clause  (b),  if  the  government 
requested  priority  for  another  branch  of  [1185]  the  gov- 
ernment and  Tavares  refused  to  give  it,  his  option  never 
came  into  being  because  he  could  only  acquire  that  option 
by  virtue  of  two  clauses,  and  that  isn't  either  one  of  them. 

Now,  T  don't  think  there  is  need  for  us  to  waste  a 
great  deal  of  time  in  talking  about  how  much  he  would 
have  to  pay  if  he  exercised  the  option,  when  you  and  I 
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know  what  this  case  is,  about.  It  is  simple.  It  is  simply 
this :  How  much  could  you  get  for  that  paper,  if  you 
assigned  it,  on  the  open  market,  as  it  stands.  All  right. 
Then  it  provides  that,  if  this  notice  is  given,  they  shall 
have  a  right  to  negotiate  and  have  a  right  to  look  over 
a  man's  shoulder.  Ladies  and  gentlemen,  this  is  a  free 
country,  a  free  United  States.  We  all  have  a  right  to  ne- 
gotiate, and,  while  we  do  not  have  a  right  to  look  over 
someone's  shoulder,  yet,  at  the  same  time,  I  am  not  so 
sure  that  there  ever  was  going  to  be  any  other  man's 
shoulder  there  because  the  Navy  Department  said  what 
they  did. 

Paragraph  Sixteen  provides,  "So  long  as  this  lease  re- 
mains in  full  force  and  effect — "  1950,  ladies  and  gentle- 
men?— "So  long  as  this  lease  remains  in  full  force  and 
effect,  lessee  shall  procure  and  maintain  at  its  cost — " 
that  is,  Tavares — "insurance  on  the  facilities." 

I  make  this  pointblank  statement.  I  find  no  place  in 
Exhibit  W,  not  one  single  word,  which  leads  me  to  the 
con- [1186]  elusion  that  that  was  ever  given  to  them  as 
any  fee  for  supervising  the  construction  of  a  shipyard 
with  someone  else's  money,  with  which  they  were  to  build 
ships.  Maybe  I  am  wrong.  I  want  you  to  look  for  that. 
See  if  you  can  find  in  Exhibit  W  any  statements  to  the 
effect  that  that  is  true.  When  you  write  a  contract  with 
a  man,  when  you  sign  a  deed  with  a  man,  it  reads  like 
this,  "For  and  in  consideration  of  the  sum  of  $1.00  and 
other  valuable  considerations."  If  they  were  to  receive 
that  for  their  fee  for  supervising  the  construction  of  a 
shipyard  with  someone  else's  money,  with  which  they  were 
to  build  ships,  why  isn't  it  incorporated  in  the  paper? 

Now,  dwelling  on  this  1950  proposition,  "Lessee  agrees 
to  pay  to  the  proper  authority,  when  and  as  the  same  be- 
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come  due  and  payable,  all  taxes,  assessments  and  similar 
charges  which  at  any  time  during  the  term  of  this  lease 
or  any  extension  thereof  may  be  taxed,  assessed  or  im- 
posed upon  Defense  Corporation  or  lessee  with  respect 
to  or  upon  the  site,  the  facilities,  or  the  machinery,  or  any 
part  thereof,  or  upon  the  occupier  thereof,  or  upon  the 
use  of  the  site,  facilities  or  machinery.  Lessee — "  Tav- 
ares — "also  agrees  to  pay  all  claims  or  charges  for  or  on 
account  of  water,  light,  heat,  power,  and  any  other  serv- 
ice or  utility  furnished  to  or  with  respect  to  the  site,  the 
facilities  or  the  machinery,  or  any  part  thereof."   [1187] 

Ladies  and  gentlemen,  if  that  lease  and  that  option  was 
to  continue  in  being  until  the  31st  day  of  December,  1949, 
and  Tavares  was  not  using  it,  someone  else  was,  he  was 
not  constructing  concrete  boats  for  the  government,  then 
that  lease  would  have  been  a  liability  rather  than  an  asset, 
because  it  would  have  cost  him  all  of  that  money  from 
year  to  year  to  sit  there  and  wait  there.  If  that  is  not 
true,  counsel  who  follows  me  for  the  Tavares  Construc- 
tion Company  will  point  out  to  you  that  isn't  true.  I  say 
to  you  that  under  the  terms  of  this  agreement,  if  it  was 
kept,  and  you  speculate,  you  dream  a  dream  that  this  land 
is  going  to  increase  in  value  at  $399.62  an  acre  up  to 
1950,  then  you  take  this  agreement,  you  take  it  and  tie 
it  right  into  this  agreement  and  find  out  by  the  two  of 
them  how  much  more  it  would  cost  Tavares  to  sit  there 
and  wait  until   1950. 

All  right.  Here  is  the  thing  that  Mr.  Hindes  said  was 
such  that  he  never  would  have  even  signed  this  lease  in 
the  first  place. 
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"Twenty-two:" — no,  I  beg  your  pardon.  That  is 
wrong.  That  is  not  the  assignment  clause.  Mr.  Hindes 
did  not  discuss  this  clause. — 

"Twenty-two:  Lessee  may  use  such  Site,  Facilities 
and  Machinery  only  for  the  construction  by  Lessee 
of  boats  for  sale  to  the  Government,  unless  other- 
wise permitted,  in  writing,  by  Defense  Corpora- 
tion with  the  consent  [1188]  of  the  Maritime  Com- 
mission noted  thereon." 

"Twenty-four:  Lessee  will  not  without  prior 
written  consent  of  Defense  Corporation  and  the  ap- 
proval of  the  Maritime  Commission  sell,  assign,  or 
pledge  this  lease  or  any  of  its  rights  or  obligations 
hereunder,  or  sublease  or  permit  the  use  by  others 
of  any  of  the  property  covered  by  this  lease." 

Mr.  Willing  Buyer,  I  want  to  sell  you  this  lease.  I 
want  to  assign  it.  I  want  to  sublet  a  part  of  it  to  you. 
What  will  you  give  me? 

"Why,  Mr.  Tavares,  you  can't  do  that  without  you  get 
the  consent  of  the  Defense  Plant  Corporation  and  the 
Maritime  Commission.  I  wouldn't  give  you  five  cents  for 
it.  How  do  you  know  that  they  are  going  to  let  you  make 
a  profit  on  this  paper?  Is  it  reasonable  to  suppose  after 
they  put  up  for  you  $2,700,000  and  build  you  a  shipyard, 
that  they  will  permit  you  to  go  ahead  and  sell  this  paper? 
Do  you  not  know  that  on  the  date  of  this  lease  it  is  indi- 
cated that  the  Navy  of  the  United  States  proposes  to  take 
over  those  utilities?" 

Mr.  Tavares  told  me  that  he  thought  that  he  could  get 
the  consent  of  the  Defense  Plant  Corporation  and  the 
Maritime  Commission  for  him  to  make  another  half  mil- 
lion dollars. 
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Now,  here,  paragraph  Twenty-six: 

"It  is  contemplated  that  the  lease  of  the  [1189] 
Site,  Facilities,  and  Machinery  to  be  provided  here- 
under may  be  transferred  and  conveyed  to  another 
branch  of  the  Government." 

I  say  that  under  your  option  clause,  which  is  paragraph 
15,  if  that  should  occur,  and  they  say  it  is  contemplated, — 
if  that  should  occur  and  Tavares  refused  to  give  that  con- 
sent, that  he  would  not  have  been  entitled  to  his  option. 

Now,  I  said  that  by  actual  real  evidence  I  would  show 
you  by  something  that,  as  they  say,  you  can  put  your 
teeth  into  that  the  claim  of  the  Tavares  Construction 
Company  in  this  case  should  not  be  allowed.  What  they 
are  actually  doing,  ladies  and  gentlemen,  is  coming  into  a 
condemnation  case  and  trying  to  get  damages  against 
the  government  of  the  United  States  for  what  they  claim 
is  a  violation  of  that  contract. 

Now,  Exhibit  W,  which  is  the  contract,  take  that  and 
take  Exhibit  Q,  which  is  the  figuring,  and  you  will  find 
the  very  first  item  that  the  government  paid  was  that 
they  paid  Tavares  back  all  that  that  lease  that  he  got  from 
National  City  cost  him.  They  paid  him  for  it,  and  you 
will  find  that  to  be  the  first  item  set  up. 

Now,  what  is  it  that  I  have  said  to  you  would  prove 
this  case  outside  of  the  expert  testimony?  It  is  those 
two  exhibits.  You  take  them,  tie  them  in  with  these 
three  exhibits,  and  then  you  will  bring  in  a  verdict  for 
nothing  [1190]  for  the  claim  of  the  Tavares  Construc- 
tion Company. 


1264     Tavares  Construction  Company,  Inc.,  et  al.. 

The  first  one  of  these  letters  is  dated  November  21, 
1944: 

"With  reference  to  our  recent  telephone  conversa- 
tion, regarding  our  disposition  of  the  option  given 
us  by  the  Defense  Plant  Corporation  for  and  in  con- 
sideration of  the  construction" — for  and  in  considera- 
tion of  the  construction — "of  the  facilities  under 
Plancor  407,  please  be  advised  as  follows:" 

There  isn't  a  single  word  in  Plancor  407  that  said  it  was 
for  and  in  consideration  of  the  construction  of  the  facili- 
ties. 

"The  Tavares  Construction  Company,  Inc.,  re- 
tains an  option  under  an  Agreement  of  Lease  with 
the  Defense  Plant  Corporation  for  the  purchase  or 
acquisition  of  the  facilities  of  this  shipyard  on  a  de- 
preciated basis.  This  option  is  in  the  form  of  com- 
pensation for  having  constructed  approximately  $2,- 
700,000  worth  of  facilities  without  profit,  and  we 
consider  this  option  of  some  value." 

Of  some  value.  That,  ladies  and  gentlemen,  was  writ- 
ten before  this  law  suit,  before  December  23,  1944,  and 
all  they  said  was:  We  are  entitled  to  some  consideration 
because  we  built  a  shipyard  with  your  money,  to  build 
ships  and  sell  [1191]  to  you,  and  we  didn't  charge  you 
anything  for  supervising  the  building  of  our  own  ship- 
yard.     (Continuing) 

"It  is  not  the  intent  or  desire  of  this  company  to  in 
any  way  stand  in  the  way  of  the  acquisition  of  this 
property  by  the  U.  S.  Navy." 

Now,  they  knew,  therefore,  on  the  21st  day  of  Novem- 
ber, 1944,  that  the  government  was  going  to  request  pri- 
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ority  for  the  Navy  Department,  and  this  Exhibit  W  says 
in  one  of  those  last  paragraphs  that  it  is  contemplated  they 
do  that.     All  right.     (Continuing) 

" — but  we  are  of  the  opinion  that  we  are  entitled  to 
some  consideration." 

Ladies  and  gentlemen,  you  are  not  going  to  give  them 
more  than  they  asked  for,  are  you,  before  this  law  suit 
was  brought?  And  don't  forget,  that  that  was  only  their 
asking  price  then. 

"We  will,  if  desired,  further  discuss  this  matter 
with  you  at  your  convenience. 
"Very  truly  yours, 

"CONCRETE  SHIP  CONSTRUCTORS 
"R.   S.   Seabrook." 

Now,  ladies  and  gentlemen,  that  was  followed  by  a  letter 
here  of  November  24,  1944: 

"Eleventh  Naval  District 

San   Diego   30,    California    [1192] 

"Attention:     Capt.  F.  P.  Conger,  Industrial  Mana- 
ger 

"Gentlemen : 

"In  explanation  of  our  letter  of  November  21, 
1944,  and  in  compliance  with  Capt.  F.  P.  Conger's 
request,  we  wish  to  be  more  specific  regarding  the 
considerations  for  our  release." 

In  other  words,  here  is  what  we  want  now,  if  we  turn 
that  lease  and  option  over  to  you. 

"These  considerations  are  as  follows: 
"1.     To  permit  this  company  the  free  use  of  ex- 
isting facilities  to  complete  necessary  war  contracts." 
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Ladies  and  gentlemen,  they  got  that.     If  they  had  not, 
they  would  have  come  in  here  and  told  me  they  didn't. 
"2.     To  permit  this  company  the  free  use  of  facili- 
ties to  carry  on  ship  repair  work  for  Governmental 
Agencies  until  such  time  as  the  Navy  needs  to  con- 
vert these  facilities  to  other  purposes." 

Well,  you  heard  the  way  they  did  complete  those  two 
barges,  didn't  you?  They  got  that.  If  they  hadn't,  they 
would  have  come  in  and  told  you  they  had  those  two 
barges — you  remember  they  only  had  one  more  contract 
left — that  they  had  two  more  barges  to  complete.  And 
I  believe  I  am  right  when  I  tell  you  that  the  testimony  of 
their  own  words  were  that  they  had  the  use  of  this  thing 
for  the  completion  [1193]  of  these  barges  and  didn't 
finish  them  until  May  10,  1945.  They  got  1.  They  got 
2.     All  right. 

"3.  To  give  this  company  a  contract  for  the  con- 
struction of  the  necessary  Navy  alterations  to  con- 
vert property  to  Navy  requirements." 

I  don't  know.  I  don't  know  whether  they  were  offered 
that  contract  or  not.  But  they  said  that  if  we  don't  get 
a  contract  to  fix  it  up  with  the  Navy,  then  you: 

"Make  payment  to  this  company  in  the  sum  of  3% 
of  the  facilities  constructions  costs,  or  $80,000,  which 
is  equivalent  to  a  minimum  construction  fee  for  con- 
structing the   facilities. 

"For  your  information,  no  fee  or  profit  was  al- 
lowed us  for  the  facility  construction,  but  in  lieu 
thereof  we  were  granted  an  option  to  purchase  and 
the  use  of  the  facilities." 
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Ladies  and  gentlemen,  on  the  24th  day  of  November, 
1944,  they  say,  "We  want  you  to  give  us  $80,000  for 
supervising  the  putting  in  of  the  things  you  bought  for 
us  to  make  ships  with  to  sell  to  you.  We  want  you  to  give 
us  $80,000." 

You  will  have  these  papers.  If  that  isn't  right — if 
what  I  have  read  to  you  isn't  right,  throw  me  out  the  win- 
dow. But,  my  goodness,  are  you  going  to  permit  those 
people  to  go  into  the  treasury  of  the  United  States,  when 
we  come  in  here  in  a  condemnation  case,  and  get  any 
more?  [1194] 

Well,  if  you  think  they  are  entitled  to  that,  you  give 
it  to  them.  But  if  you  think  that  it  would  be  right  for  me 
to  say  to  you,  "I  want  to  get  some  money  out  of  this  war 
business.  I  want  you  to  spend  $2,700,000  to  build  me  a 
shipyard  to  build  concrete  ships  to  sell  to  you  at  a  profit, 
and  then  after  it  is  all  through  and  done,  I  want  you  to 
give  me  $80,000  for  building  my  own  shipyard,  and  sup- 
ervising that,  and  then  on  top  of  that  I  have  taken  the 
expenses,  I  have  taken  the  vacations  for  my  own  office 
force." 

Now,  ladies  and  gentlemen,  we  will  go  for  just  a  few 
moments  into  these  figures.  Here  is  an  exhibit  that 
proves  that  if  they  did  exercise  their  option,  or  if  this 
thing  would  stay  there  and  wait  for  them  until  1950,  it 
wouldn't  be  worth  anything  anyway.  And  it  is  right  in 
their  own  letter.  You  don't  need  anybody  to  get  up  be- 
fore you  and  figure  depreciation.  You  don't  need  any 
expert  to  get  up  and  tell  you,  in  his  opinion,  that  those 
facilities  would  not  be  depreciated  very  much,  that  they 
would  be  worth  more  money  than  that  depreciated  value 
set  forth  in  Exhibit  Q.     You  don't  need  anybody  to  get 
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up  here  and  express  to  you  an  opinion  that  Tavares  would 
not  have  had  to  pay  rent  had  he  used  the  facihtes  after 
December  22,  1944.  You  don't  need  anyone  to  tell  you 
that  the  use  of  this  shipyard  for  the  construction  of  con- 
crete ships  was  practically  over.  It  is  here  in  black  and 
white,  every  one  of  those  questions.  [1195] 

Now,  let's  see: 

"Mr.  Byron  Howells, 
Defense  Plant  Corporation, 
316  Pacific  Mutual  Building, 
Los  Angeles,  California 

"Dear  Mr.  Howells: 

"In  furtherance  of  the  enclosed,  and  in  response 
to  your  telephone  call  of  even  date,  this  Company 
has  entered  into  Master  Repair  Contracts  with  both 
the  U.  S.  Army  and  Navy." 

Gentlemen,  hadn't  they  received  No.  2  of  this  one,  that 
they  were  permitted,  they  did  have  contracts  for  the  free 
use  to  carry  on  ship  repair  work. 

"The  billing  rate,  as  provided  for  by  these  contracts, 
does  not  include  an  amount  for  the  renetal  of  the 
facilities  as  they  are  Government-owned.  In  ac- 
cordance with  the  enclosed,  we  request  permission 
for  the  use  of  these  facilities  in  this  connection  with- 
out charge. 

"In  addition  to  this  work,  we  are  occasionally 
called  upon  to  repair  vessels  other  than  Government- 
owned." 

They  were  using  the  facilities  which  were  purchased  by 
the  money  of  the  people  of  the  United  States  to  engage 
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in  private  repair  work  for  private  individuals  and  asking 
you  to  come  in  here  and  give  them  a  half  a  million 
dollars.  [1196] 

"for  the  purpose  of  payment  to  the  Government  for 
the  use  of  these  Government-owned  facilities,  we 
have,  in  the  past,  accrued  an  amount  of  10^  per 
direct  man-hour  worked." 

There  it  is.  They  would  have  had  to  pay  10  cents  per 
direct  man-hour  worked  as  rental  to  the  Defense  Plant 
Corporation  for  the  use  of  these  facilities. 

'*To  date,  these  accruals  have  amounted  to 
$2,806.86." 

They  owed  rent  on  this  date  for  the  use  of  these  facili- 
ties of  $2,806.86  for  using  them  to  do  work  that  they 
were  paid  for  by  private  individuals. 

"The  determination  of  the  10^  per  hour  to  be 
charged  was  made  after  reviewing  direct  man-hours 
consumed  in  connection  with  the  shipbuilding  pro- 
gram. 

"The  yard  was  constructed  to  employ  4,000  work- 
ers. During  the  year  1943,  7,283,000  direct  man- 
hours  were  used  in  connection  with  the  construction 
of  the  concrete  vessels.  This  year  represented," — 
1943  they  are  talking  about — "more  nearly  than  any 
other  year,  the  normal  expected  employment  for  the 
yard  if  sufficient  business  was  at  hand.  Facilities 
cost  the  Government  approximately  $2,750,000,  in- 
cluding interest,  [1197]  and  this  amount  depreciated 
on  a  fifteen-year  basis  for  the  year  of  1943  would 
amount  to  0.025^  per  direct  man-hour  worked.    With 
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this  in  mind  10^*  per  direct  man-hour  appeared  to  be 
adequate  compensation  for  the  use  of  the  facihties 
for  other  than  government  work." 

Now,  ladies  and  gentlemen,  there  it  is  in  plain  language, 
that  they  were  going  to  pay  to  the  government  10  cents 
per  direct  man-hour  after  December  23,  1944,  if  they 
used  them  for  anything  other  than  for  the  construction 
of  boats  for  the  government.  So  if  they  want  to  wait 
until  1950,  if  they  use  it,  they  are  going  to  pay  10  cents 
per  man-hour,  and  if  they  don't,  they  are  going  to  have 
to  pay  taxes,  and  everything. 

"The  following  tabulation  sets  forth  man-hours 
and  depreciation  per  direct  man-hour,  by  years,  for 
the  years  1942,  1943  and  1944,  and  the  average  de- 
preciation for  the  three-year  man-hours. 

Total  Direct  Hrs.  15-Year 

"1942  1,534,000" 

In  other  words,  in   1942  they  were  just  getting  started, 
1,534,000. 

"1943,  7,283,000,"  direct  man-hours.  A  jump  from 
1,534,000  to  7,283,000.  In  1943  they  were  making  full 
use  of  the  facilities,  building  concrete  barges  or 
boats.  [1198] 

In  1944  (estimated),  and  this  letter  is  dated  December 
12,  1944,  so  they  must  have  meant  for  the  balance  of  the 
year,  and  we  haven't  a  record.  1944  (estimated)  2,742,- 
000.  In  other  words,  it  was  all  over.  They  only  used 
them  2,742,000  man-hours  in  1944,  while  they  had  used 
them  7.283,000  direct  man-hours  in  1943.    In  other  words, 
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the  work  in  that  yard  had  dropped  off  two-thirds  in  1944 
according  to  their  own  written  letter  that  you  will  have. 

*'You  will  note  that  this  average  amount  is  only  7^ 

well  beneath  the  10^  allowed." 

In  other  words,  depreciation,  depreciation.  They  talk 
about  depreciation.  Counsel  got  up  here  and  talked  and 
said  that  this  property  would  be  worth  more  money  in 
1950,  that  it 'would  not  depreciate,  it  would  be  all  right. 
But,  good.  Here  is  their  own  statement  as  to  how  much 
it  would  depreciate.  You  add  1,534,000  and  7,283,000 
and  2,742,000,  and  you  get  about  11,000,000  direct  man- 
hours.  Now,  if  they  say,  and  as  they  do  say,  that  that 
depreciation  should  be  figured  at  7  cents  per  man-hour — 
they  say  it  right  here  in  black  and  white — 11,000,000  di- 
rect man-hours  at  7  cents  per  man-hour  is  $770,000  de- 
preciation, which  they  themselves  say.  Look  at  it.  In 
this  exhibit  it  is  figured  about  600,000  and  some  odd 
dollars,  but  in  their  own  letter  it  is  more. 

Now,  ladies  and  gentlemen,  do  you  need  any  ex- 
perts? [1199]  There  it  is,  in  their  own  language.  There 
they  pay  10  cents  direct  man-hour  rental,  and  they  say 
the  depreciation  is  7  cents  per  direct  man-hour.  And 
here: 

"In  view  of  the  foregoing,  we  request  that  permis- 
sion be  granted  to  continue  the  practice  of  accruing 
10(^  per  direct  man-hour  worked  for  repair  work 
other  than  Government  or  Governmental  Agencies, 
for  payment  to  the  Government  as  rental  of  facili- 
ties." 

Ladies  and  gentlemen,  it  is  my  very,  very,  very  earn- 
est   contention    that    if   they   continued    this   dream    over 
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until  1950,  that  if  they  used  the  facihties  they  would  have 
had  to  use  them  for  private  work,  and  they  would  had  to 
pay  10  cents  per  direct  man-hour  as  rental,  and  they 
would  not  have  any  free  rent;  but  if  they  didn't  use  the 
facilities  under  the  contract  which  they  had  they  had  to 
pay  all  the  maintenance,  the  taxes,  the  insurance,  the 
guards,  and  they  are  sitting  there  putting  money  out,  and 
taking  nothing  in  for  a  period  of  five  years,  and  then  they 
ask  you  to  speculate,  they  ask  you  to  bring  in  a  verdict 
for  them  based  upon  conjecture. 

The  Court:  Mr.  Landrum,  I  think  we  had  better  take 
a  recess.     The  jury  has  now  been  sitting  over  an  hour. 

Mr.  Landrum:     Yes,  sir. 

The  Court:  Ladies  and  gentlemen,  we  will  take  a 
recess  for  10  or  15  minutes.     Remember  the  admonition. 

(A  short  recess  was  taken.)    [1200] 

The  Court:       All  present.     Proceed. 

Mr.  Muir:     May  I  approach  the  bench,  your  Honor? 

The  Court:     You  may. 

(The  following  proceedings  took  place  without  the 
hearing  of  the  jury:) 

Mr.  Muir :  We  wish  to  get  into  the  record  a  stipula- 
tion between  the  defendant  National  City  and  the  defen- 
dant Leonard  McLaughlin,  which  stipulation  I  will  re- 
duce to  writing  during  the  lunch  hour. 

The  Court:     Mr.   McLaughlin  is  here,  isn't  he? 

Mr.  Muir:  Yes.  He  is  approaching  the  bench  now, 
your    Honor. 

The  Court:  Mr.  McLaughlin,  this  concerns  your  in- 
terest here  about  the  lease  that  you  had.  You  have  no 
attorney  and  you  are  appearing  here  yourself? 
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Mr.   McLaughlin:     Yes,   sir. 

The  Court:  Very  well.  The  City  has  proposed  some 
sort  of  a  stipulation  here. 

Mr.  Muir:  This  covers  the  leasehold  interest  known 
as  Parcel  No.  8  and,  out  of  the  award  of  the  City,  there 
is  to  be  allowed  to  Mr.  McLaughlin  the  sum  of  $40. 

The  Court:     $40?     Is  that  what  you  are  to  get? 

Mr.  McLaughlin:     Yes,  sir.     That  is  from  the  lessor. 

The  Court :     Altogether  ? 

Mr.   McLaughlin:     Yes,   sir.    [1201] 

The  Court:     And  that  is  all? 

Mr.  McLaughlin:     Yes,  sir. 

The   Court:     Is  that  satisfactory? 

Mr.  McLaughlin:     Yes,  sir. 

The  Court :     Very  well. 

Mr.  Sloane:  May  I  explain  this,  your  Honor?  I 
don't  want  to  be  captious  on  this  matter  of  a  divided 
verdict  but  I  think  that  a  fair  verdict  possibly  would  be 
to  divide  it  up  as  to  time. 

The  Court:  Have  you  received  a  copy  of  this  pro- 
posed instruction,  Mr.  Landrum,  on  behalf  of  the  San 
Francisco  Bridge  Company? 

Mr.  Landrum:     No,  sir;  I  haven't. 

The  Court:  The  record  may  show  that,  during  the 
argument  for  the  plaintiff  and  when  the  argument  had 
resumed,  counsel  for  the  San  Francisco  Bridge  Com- 
pany, for  the  first  time,  proposed  an  additional  instruc- 
tion. Without  stating  that  the  instruction  will  or  will  not 
be  given,  1  want  the  record  to  show  that  the  instruc- 
tion was  proffered,  for  the  first  time,  at  this  hour.  The 
court  is  of  the  opinion  that  it  isn't  timely  perhaps  but  it 
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will  be  considered  instruction  and  the  decision  thereon  will 
be  embodied  in  the  instructions  given  to  the  jury.  I 
think  you  should  give  Mr.  Landrum  a  copy. 

Mr.  Sloane:     I  have  given  it  to  his  associate.    [1202] 

Mr.  Landrum:  Could  I  ask  one  question,  your  Honor? 
I  would  like  to  know  if  it  is  your  Honor's  purpose  to 
charge  the  jury  this  afternoon,  in  case  we  get  through 
with  our  arguments  by  3:30.  In  that  case,  I  can  leave 
tonight. 

The  Court:  H  the  case  is  ready  for  submission  by 
3:00  o'clock.  Otherwise,  of  course,  we  can,  by  stipula- 
tion, permit  the  jury  to  go  home  but  it  must  be  by  gen- 
eral stipulation.  There  are  no  facilities  here  to  keep  the 
jury  here  at  night,  particularly  with  men  and  women  on 
the  jury. 

Mr.  Landrum:  If  your  Honor  please,  if  I  am  suc- 
cessful in  having  the  other  gentlemen  stipulate  with  me, 
so  that  I  may  go  home  tonight,  that  will  permit  me  to 
leave. 

The  Court:  I  wouldn't  want  the  jury  to  go  home  if 
the  court  instructs  them  by  3:30.  I  would  expect  them  to 
proceed  with  their  deliberations  until  the  dinner  hour,  and 
then,  by  stipulation,  they  could  come  back  tomorrow 
morning  at  9:30.     Is  that  satisfactory? 

Mr.  Sloane:     That  is  entirely  satisfactory. 

The  Court:  There  are  no  facilities  to  keep  juries  here 
at  night.  If  everybody  agrees  to  a  stipulation  that  the 
jury  may  go  home,  to  their  respective  homes,  tonight, 
under  the  admonition  of  the  court,  if  they  haven't  reached 
a  verdict  by  dinner  or  by  such  liour  as  the  court  will  have 
concluded,  they  may  come  back  tomorrow  morning  and 
resume  their  deliberations?     Is  that  satisfactory?   [1203] 
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Mr.  John  M.  Martin:  That  is  perfectly  agreeable  with 
me,  your  Honor.  Do  you  plan  to  instruct  them  this 
afternoon  ? 

The  Court:     I  think  so. 

Mr.  Monroe:     That  is  agreeable,  your  Honor. 

(The  following  proceedings  took  place  within  the  hear- 
ing of  the  jury:) 

The  Court:  All  present.  Proceed.  Now,  Mr.  Land- 
rum,  you  may  proceed  with  your  argument. 

Mr.  Landrum:     Yes,  your  Honor. 

Your  Honor,  and  ladies  and  gentlemen  of  the  jury,  I 
now  come  back  to  resume  with  you,  for  a  few  more 
moments,  this  little  talk  we  were  having,  in  an  effort  to 
clarify  for  you  this  case.  I  want  to  say  at  this  time  that 
there  is  on  file  in  this  case  a  stipulation  which  provides 
that  the  Tavares  Construction  Company  and  its  co-ad- 
venturers, on  the  23rd  of  December,  1944,  had  a  valid 
and  existing  option.  I  want  to  say  we  have  also  agreed 
that  they  received  no  fee,  no  private  fee,  for  the  construc- 
tion of  these  facilities  except  as  it  might  have  been  re- 
flected in  Exhibit  W.  That  has  been  agreed  to.  I  want 
to  get  that  entirely  clear. 

Now,  ladies  and  gentlemen,  I  have  been  discussing  with 
you  the  real  evidence,  something  that,  as  I  said  to  you 
before,  you  can  take  and  see  and  feel.  I  want  you  to 
do  that,  take  these  instruments,  these  five  exhibits.  And, 
ladies  and  gentlemen,  it  is  my  very,  very  earnest  convic- 
tion that,  when  [1204]  you  have  done  that,  you  will  say 
to  the  people  of  the  United  States,  "We  do  not  feel  that 
we  are  going  to  take  any  of  your  money  to  give  to  the 
Tavares  Construction  Company." 

Ladies  and  gentlemen,  as  I  said  to  you  in  the  beginning, 
this  burden  has  been  upon  me.    It  will  pass  to  you.    You 
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do  whatever  you  think  is  right,  right  and  just.  Be  fair 
and  be  just  and  then  I  will  smile  with  you,  whatever  it 
may  be.  But  I  said  to  you  that  this  contract  was  shot 
through  with  speculation  and  conjecture.  I  earnestly  feel 
that  there  hasn't  been  a  single  question  asked  on  cross- 
examination  by  counsel  for  the  Tavares  Construction 
Company  that  didn't  prove  that  fact.  And  I  go  further 
to  say  that  Mr.  Martin's  argument  proved  the  fact  that 
it  was  shot  full  of  speculation  and  conjecture  from  one 
end  to  the  other,  when  he  made  the  statement  that  the 
price  of  this  land  would  increase  to  $399  each  day  for  a 
period  of  five  years.  That  is  pure  speculation  and  con- 
jecture. 

Now,  let's  sell  this  instrument;  let's  go  and  sell  this 
instrument.  They  have  had  Mr.  Hotchkiss  and  these  other 
gentlemen  here  presenting  to  you  evidence  going  to  the 
question  of  selling  it.  Don't  forget  that  the  willing  seller 
is  not  the  only  one  to  be  considered  in  arriving  at  fair 
market  value.  The  buyer  himself  also  must  be  taken  into 
consideration.  So  that  buyer  would  look  for  and  say, 
"Well,  I  understand,  under  Exhibit  W,  if  they  do  take 
this  option,  they  will  have  to  pay  the  cost  of  the  land  to 
the  government.  Mr.  [1205]  Seller,  how  much  is  the 
land  going  to  cost?"  "I  don't  know;  I  don't  know." 
That  depends  upon  the  verdict  that  you  ladies  and  gentle- 
men bring  in.  So  I,  the  buyer,  and  the  buyer  is  the 
government  of  the  United  States,  say,  "Well,  now,  first, 
Mr.  Seller,  how  much  are  they  going  to  have  to  pay  for 
the  land?"  'T  don't  know."  "Now,  Mr.  Seller,  this  con- 
tract here  provides  that  they  may  request  priority  for 
some  other  branch  of  the  government.  Do  you  think  that 
they  may  request  priority  for  some  other  l)ranch  of  the 
government?    You  are  asking  me  to  pay  you  money  to 
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assign  this  to  you.  Do  you  think  they  are  going  to  request 
priority  for  some  other  branch?"  "I  don't  know."  "Mr. 
Seller,  this  contract  provides  that  it  is  for  the  purpose 
of  building  concrete  ships  for  the  government.  Can  I 
build  concrete  ships  for  the  government?  You  are  ask- 
ing me  to  pay  you  money.  Can  I  build  concrete  ships 
for  the  government?"  "I  don't  know."  "Mr.  Seller,  it 
appears  that  this  shipyard  was  built  for  a  specific  pur- 
pose, to  build  concrete  ships  for  the  government.  I  am 
wondering  whether  or  not,  if  I  buy  it,  the  war  will  last 
sufficiently  long  and  the  demand  for  concrete  ships  will 
be  sufficiently  great  that  I  may  use  it  for  the  purpose  set 
forth  in  Exhibit  W.  Mr.  Seller,  how  long  is  the  war  go- 
ing to  last?"  "I  don't  know."  "Mr.  Seller,  you  tell  me 
that  I  am  going  to  get  some  advantages  that  no  one  else 
can  have;  that  I  am  going  to  get  the  diamond,  the  jewel 
in  the  [1206]  crown  and,  if  I  get  it,  I  can  borrow  on 
it.  No  one  else  could  borrow  money.  Mr.  Seller,  can  I 
borrow  some  money?"  "I  don't  know."  Ladies  and  gen- 
tlemen, "I  don't  know"  is  the  answer.  It  is  speculative 
and  conjectural  from  one  end  to  the  other  unless  a  buyer 
could  know  how  much  he  was  going  to  have  to  pay,  unless 
a  buyer  could  know  he  was  going  to  get  a  contract  with 
the  government.  They  had  fulfilled  all  of  their  contract 
except  for  two  barges  they  had  to  deliver.  Unless  a  buyer 
would  know  how  much  he  could  sell  this  property  for,  he 
wouldn't  pay  one  cent  for  it." 

I  am  not  going  to  take  any  more  of  your  time.  I  feel 
I  have  been  as  honest  and  fair  as  it  has  been  possible  for 
me  to  be.  I  want  you  to  know  I  consider  it  a  great  honor 
to  have  the  long  experience  I  have  had.  T  entered  the 
Department  of  Justice  in  1909.  I  am  proud  of  it.  I 
have  grown  old  and  tired.     I  want  to  go  home.    But  this 
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Tavares  claim  hurts  me.  So  I  have  done  the  best  I  could. 
Now  I  feel  that  I  can  leave  here  happy  and  glad.  I  feel 
that  whatever  you  do  will  be  right  and  then  I  feel  that 
we  have  all  done  a  good  job.  I  will  be  followed  by  some 
of  the  other  gentlemen.  They  have  been  very  kind  to  me 
in  the  trial  of  this  case.  You  give  to  them  the  same  fair 
consideration  that  you  have  given  to  me.  Listen  to  them. 
You  have  been  very  kind.  If,  after  my  voice  is  stilled, 
they  make  some  statements  which  you  feel  that  I  would 
have  liked  to  have  answered  [1207]  had  I  been  here,  you 
answer  them  for  me  and  answer  them  the  way  you  think 
they  should  be  answered. 

As  I  said  to  you,  the  voice  you  hear  now  is  almost 
through.  So  do  whatever  you  think  is  right.  Give  them 
every  dollar  to  which  they  are  entitled  but  not  one  penny 
more. 

Ladies  and  gentlemen,  in  behalf  of  those  who  work  with 
me  and  for  myself,  I  thank  you  very,  very  much. 

[Closing  Arguments  to  the  Jury  on  Behalf  of  Defend- 
ants.  Not  printed.]   [1208] 

Mr.  Muir:     Pardon  me,  your  Honor. 

The  Court:     Yes. 

Mr.  Muir:  May  I  present  this  stipulation?  This  is 
the  written  stipulation  which  covers  the  oral  stipulation. 

The  Court :  Yes,  you  may  present  it.  It  will  be  ap- 
proved at  the  appropriate  time. 
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INSTRUCTIONS  TO  THE  JURY 

The  Court:  Ladies  and  gentlemen  of  the  jury,  you 
are  instructed  as  follows:  The  Court  will  now  give  you 
instructions  as  to  the  law  to  be  considered  by  you  in 
arriving  at  the  fair  market  value  of  the  respective  prop- 
erties and  property  interests  that  are  involved  in  the  pro- 
ceedings which  have  occupied  your  careful,  patient  and 
considerate  attention  for  approximately  the  last  two  weeks. 

The  Court  does  not  instruct  you  and  has  not  intended 
to  instruct  you  upon  the  facts  of  the  case  or  upon  what 
inferences  you  as  jurors  are  to  draw  from  the  facts  as 
you  may  find  them  from  the  evidence  that  has  been  pre- 
sented by  the  litigants  in  this  action.  You  are  the  sole 
and  exclusive  judges  of  the  value  and  effect  of  the  evi- 
dence, as  well  as  the  sole  and  exclusive  judges  of  the 
credibility  of  all  witnesses  who  have  testified  in  the  pro- 
ceeding. You  should  weigh  and  consider  all  of  the  evi- 
dence without  passion,  prejudice  or  sympathy. 

Your  oaths  require  that  you  accept  without  reserva- 
tion [1245]  or  question  the  law  as  is  stated  in  the  instruc- 
tions which  are  now  being  given  and  which  have  from 
time  to  time  during  the  progress  of  the  trial  been  given 
to  the  jury  upon  appropriate  and  applicable  situations  as 
to  the  maijner  in  which  you  should  receive  certain  lines 
of  evidence  which  were  being  elicited  at  such  times.  It 
is  not  inappropriate  to  remind  you  that  you  have  no  right 
to  consider  or  apply  any  law  to  this  proceeding  that  is 
not  embodied  in  the  Court's  instructions,  and  no  other 
view  or  opinion  as  to  the  law  than  such  as  is  stated  by 
the  Court  in  its  instructions  to  you  is  to  be  considered 
or  applied  by  you  as  the  law  which  may  govern  your 
deliberations  and  decisions  in  this  action.    Of  the  facts, 
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however,  as  before  stated,  you  are  the  sole  and  exclusive 
judges. 

The  phrase  "just  compensation"  has  been  used  fre- 
quently throughout  the  trial  and  it  will  be  repeated 
throughout  the  instructions.  You  are  to  accept  the  mean- 
ing and  scope  of  such  term  as  interpreted  and  stated  by 
the  Court  in  the  instructions,  and  you  can  not  set  up  or 
construct  any  other  meaning  of  the  term  ''just  compen- 
sation" than  that  stated  by  the  Court  in  the  instructions. 

You  must  confine  your  deliberations  and  base  your 
findings  and  verdict  in  this  case  upon  the  evidence  that 
has  been  presented  in  this  case  during  this  trial,  and  such 
inferences  as  you  as  jurors  may  deduce  therefrom,  and 
upon  the  law  as  given  you  [1246]  by  the  Court  in  the 
instructions.  All  other  matters,  situations,  sentiments  or 
ideas  must  be  left  out  of  your  minds  and  eliminated  from 
your  decision  in  this  case.  All  of  the  litigants,  without 
discrimination,  partiality,  or  favoritism,  are  to  be  treated 
fairly  and  justly  tmder  the  evidence  and  law,  and  when 
you  as  jurors  shall  have  reached  decision  solely  on  such 
bases  you  will  have  adequately  and  completely  performed 
your  duties  in  this  case. 

Each  juror  must  decide  the  case  for  himself  or  her- 
self, respectively,  but  all  jurors  should  deliberate  and  con- 
sult with  one  another  with  a  view  to  reaching  an  agree- 
ment, if  such  can  be  accomplished  without  violence  to 
individual  judgment,  upon  the  evidence  in  the  case  and 
the  law  as  stated  by  the  Court  in  the  instructions,  and 
no  juror  should  hesitate  to  change  his  or  her  views  or 
opinions  when  convinced  by  the  evidence  that  such  views 
or  opinions  are  erroneus.  There  should  be  no  pride  of 
intellect    which    should   restrain   a   juror    from   acting   in 
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accordance  with  his  or  her  conscientious  judgment  under 
the  evidence  in  the  record  and  the  law  as  stated  by  the 
Court  in  the  instructions. 

This  is  a  proceeding  brought  by  the  United  States  of 
America  to  condemn  certain  pieces  of  land  lying  and 
situate  in  the  County  of  San  Diego  for  use  by  the  Gov- 
ernment of  the  United  States.  The  Government  of  the 
United  States  has  the  power  known  as  the  power  of 
eminent  domain  by  which  it  may  [1247]  condemn  and 
take  property  for  public  use  upon  payment  to  the  owners 
of  such  property  of  just  compensation. 

The  lands  involved  in  this  proceeding  are  real  property 
and  lands  generally  known  as  tide  and  submerged  lands 
bordering  on  San  Diego  Bay  and  extending  to  the  pier- 
head line  as  established  by  the  Federal  Government.  The 
property  of  defendant  National  City  involved  consists  of 
eight  parcels,  description  of  which  has  been  given  to  you 
and  which  are  referred  to  as  follows: 

Parcel  Number  One,  approximately  18.37  acres 
Parcel  Number  Two,  approximately  4.40  acres 
Parcel  Number  Three,  approximately  34.02  acres 
Parcel  Number  Five,  approximately   1.03  acres 
Parcel  Number  Six,  approximately   1.23  acres 
Parcel  Number  Seven,  approximately  6.26  acres 
Parcel  Number  Eight,   approximately  0.26  acres,   and 
Area  A,  approximately  30.92  acres. 

There  is  also  involved  in  this  proceeding  land  owned 
by  Carl  A.  Johnson  and  wife,  and  known  as  Parcel  9, 
approximately  1.02  acres.  As  to  Parcel  9  you  will  make 
a  separate  award  from  the  lands  of  the  other  defendants. 
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The  party  having  the  burden  of  the  proof  of  an  issue 
is  required  to  estabHsh  it  by  a  preponderance  of  the  evi- 
dence. The  burden  of  proving  the  market  value  of  the 
property  taken  rests  respectively  upon  the  defendants,  re- 
spectively. By  [1248]  preponderance  of  the  evidence  is 
meant  the  greater  weight  of  evidence,  or  that  evidence 
which  preponderates  over  or  is  more  than  or  is  greater 
than  the  evidence  offered  in  contradiction  thereof.  The 
term  has  to  do  with  the  weight  or  probative  value  of  the 
evidence  and  not  necessarily  with  the  number  of  witnesses 
testifying  on  behalf  of  either  of  the  parties.  It  thus 
sometimes  follows  that  the  testimony  of  a  greater  num- 
ber of  witnesses  which  does  not  produce  conviction  in 
your  minds  may  be  overcome  by  the  testimony  of  a  lesser 
number  of  witnesses,  or  of  one  witness,  which  does  pro- 
duce conviction  in  your  minds.  In  this  connection,  how- 
ever, in  determining  the  market  value  of  the  property  it 
is  for  you  as  jurors  to  weigh  all  of  the  evidence  and 
from  all  of  the  evidence  introduced  before  you  determine 
for  yourselves  the  actual  market  value  of  the  property 
at  the  time  of  taking;  and  it  does  not  necessarily  follow 
that  it  is  necessary  that  any  witness  may  have  testified 
to  the  exact  value  in  dollars  and  cents  determined  by  the 
jury  to  be  the  actual  market  value.  You  are  of  course  re- 
quired to  consider  and  give  due  weight  to  the  testimony 
of  all  of  the  witnesses.  But  after  weighing  all  of  the 
testimony  offered  by  all  parties  it  is  your  province  as  a 
jury  to  ultimately  determine  for  yourselfs  the  actual  market 
value  of  the  property  and  the  amount  to  be  awarded  to 
the  defendants.  [1249] 

The  law  recognizes  that  in  determining  the  fair  market 
value  of  property  it  is  not  possible  to  make  such  deter- 
mination with  absolute  accuracy  in  dollars  and  cents  or 
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by  manner  of  computation.  The  determination  of  the 
reasonable  market  value  becomes  largely  a  matter  of 
opinion.  Although  the  ordinary  witness  is  not  permitted 
to  express  his  opinion  but  must  confine  his  testimony  to 
matters  of  fact,  nevertheless,  as  to  the  matter  of  value, 
witnesses  duly  qualified  by  training  and  experience  are 
entitled  to  testify  as  to  their  opinion.  You  are  required 
to  give  due  consideration  to  the  opinions  expressed  by 
such  expert  witnesses.  You  are  not  bound  to  accept  the 
opinion  of  the  witnesses  offered  by  either  party  but  it 
is  your  province  to  pass  upon  the  testimony  of  such  wit- 
nesses and  accord  to  the  testimony  of  each  witness  the 
weight  to  which  you  deem  it  to  be  entitled.  In  so  doing 
you  may  consider  the  bias  or  prejudice  of  such  witness, 
if  any  has  been  shown,  his  opportunity  for  observing, 
the  experience  and  quahfications  of  the  witness,  the  rea- 
sonableness or  unreasonableness  of  his  testimony,  and 
the  facts  and  matters  upon  which  he  has  shown  his 
opinion  to  be  based.  It  is  for  you  to  determine,  there- 
fore, the  weight  to  be  accorded  to  such  opinions  and 
to  consider  all  the  facts,  circumstances  and  conditions 
which  have  been  shown  to  affect  the  values  of  the  prop- 
erty and  from  all  of  these  things  to  arrive  at  a  determina- 
tion of  the  amount  to  be  [1250]  awarded  to  the  defend- 
ants, respectively. 

In  this  connection  there  has  been  introduced  evidence 
concerning  the  sale  price  of  other  property  in  the  gen- 
eral locality,  evidence  of  the  peculiar  adaptability  of  the 
property  for  certain  uses,  and  evidence  of  the  location 
of  the  property  and  its  location  with  respect  to  other 
things,  its  soil  and  its  general  characteristics.  None  of 
these  elements  should  be  taken  by  you,  standing  alone, 
as   being   determinative   of   the   question   you   are   called 
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upon  to  decide.  The  real  question  for  your  determina- 
tion is  the  market  value  of  the  property  at  the  time  of  the 
taking.  All  of  the  various  elements  shown  by  the  evi- 
dence are  to  be  considered  by  you  insofar  as  it  is  shown 
that  such  elements  affected  the  market  value  of  the  prop- 
erty. With  regard  to  any  use  for  which  the  property 
may  have  been  peculiarly  adapted,  you  are  not  to  fix  a 
value  as  though  it  were  then  being  used  for  that  purpose 
but  you  are  to  take  that  adaptability  into  consideration 
and  fix  the  market  value  of  the  property  by  reason  of 
the  fact — if  it  be  the  fact — that  it  was  peculiarly  adapted 
to  such  purpose. 

Further  considering  the  matter  of  market  value,  you 
are  instructed  that  in  determining  such  value  you  are  to 
take  into  consideration  all  of  the  physical  characteristics 
of  the  property  and  all  things  which  reasonably  tend  to 
increase    or    diminish    its    sale    value    or    market    value. 
You    [1251]   are  to  determine  and  award  to  the  defend- 
ants  as  the  market  value  of  the  land   that  price  which 
they   could   reasonably   expect   to   have   received    for   the 
property  in  a  sale  upon  the  open  market;  and  in  deter- 
mining that  price  or  value  you  must  take  into  considera- 
tion   all    purposes    for    which    the    land    was    suited    or 
adapted  and  must  consider  the  highest  and  best  use  to 
which  the  land  might  reasonably  have  been  put.     In  this 
connection  you  are  to  take  into  consideration   the  areas 
of   the  land,   its   accessibility  to  highways,   its   character 
with  regard  to  soil  and  drainage,  whether  it  is  reasonably 
level   or   otherwise,   and   any   peculiar   or   particular   pur- 
pose to  which  it  might  be  put  by  reason  of  its  character 
or  location.     You  may  also  take   into  consideration   the 
cliaracter  of  the  property  as  to  whether  it  is  accessible  to 
railroad  facilities  and  whether  its  character  as  tidelands 
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fronting    upon    San    Diego    Bay    make    it    accessible    of 
use  for  wharves,  docks  or  similar  structures. 

In  determining  the  fair  market  value  of  the  lands 
taken  in  this  case  you  will  not  permit  yourselves  to  be 
influenced  by  the  character  of  the  petitioner  as  the  gov- 
ernment of  the  United  States,  nor  the  character  of  the 
defendants  as  private  individuals,  counties,  cities  or  states. 
You  must  treat  this  case  exactly  as  you  would  a  case 
between  private  parties. 

You  should  give  no  consideration  whatever  to  the 
[1252]  willingness  or  unwillingness  of  any  or  all  of 
these  defendants  to  have  the  Government  take  this  land 
or  any  interest  therein,  if  any  such  there  be.  The 
sovereign  Government  has  the  absolute  right  to  take  this 
property  for  the  public. 

In  eminent  domain  proceedings  any  increase  in  value 
by  the  proposed  improvements  planned  by  the  Govern- 
ment cannot  be  considered.  So,  in  determining  the  value 
of  the  land,  you  must  not  take  into  consideration  what 
its  worth  would  be  after  the  Government  has  erected 
buildings  or  made  other  improvements. 

The  amount  is  not  what  estimate  does  the  owner 
place  upon  the  lands  nor  what  they  are  worth  to  the 
taker,  the  United  States.  You  should  not  take  into  ac- 
count any  special  value  that  their  use  may  have  to  the 
United  States,  but  what  is  their  market  value,  what  price 
would  they  bring  in  the  market.  When  the  property  is 
taken  for  a  public  use,  the  owner  is  only  entitled  to  re- 
ceive the  amount  of  its  market  value.  Market  value  does 
not  depend  in  any  degree  upon  the  owner's  will. 

You  have  been  cautioned  that  in  determining  the  fair 
market  value  of  the  property  you  are  not  to  award  any 
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special  value  which  the  United  States  intends  to  make 
of  the  property  but  are  to  consider  those  uses  to  which 
the  property  is  reasonably  adapted.  Should  it  develop  or 
should  you  believe  that  the  use  to  which  the  government 
intends  to  put  the  [1253]  property  happens  to  be  the  use 
for  which  it  is  suitable  and  adaptable  then  you  may,  of 
course,  fix  the  market  value  with  reference  to  the  use 
to  which  you  find  it  adapted.  In  determining  this  market 
value  you  are  also  to  disregard  any  special  value  of  use 
to  the  owner.  You  will  likewise  disregard  any  agree- 
ments between  the  state  and  the  city  limiting  the  uses. 
The  law  provides  that  when  property  is  taken  in  a  pro- 
ceeding of  this  nature  just  compensation,  measured  by 
the  fair  market  value  of  the  property,  is  to  be  awarded. 
Market  value  is  the  test  by  which  you  shall  determine 
your  award.   [1254] 

Just  compensation  in  this  case  is  the  fair  market  value 
of  the  property  as  of  the  dates  as  given  in  the  instruc- 
tions. It  is  not  the  value  as  of  today.  It  may  be  worth 
more  as  of  today  and  it  may  be  worth  less. 

The  question  of  the  amount  of  compensation  to  be 
awarded  to  the  respondents  is  not  a  question  of  what  the 
property  taken  would  have  been  worth  to  them  if  they 
had  retained  the  property  taken,  because  it  may  possess 
a  greater  value  to  them  than  it  had  on  the  open  market. 
The  question  for  you  to  consider  is  this — if  the  defend- 
ants had  desired  to  sell  the  property  taken  from  them 
by  the  government,  what  could  they  have  obtained  for 
it  upon  the  market,  being  allowed  a  reasonable  time  in 
which  to  find  a  purchaser  who  was  buying  with  a  knowl- 
edge of  all  the  uses  and  purposes  to  which  the  property 
was  adapted? 
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In  determining  the  value  of  the  lands  which  in  this 
case  have  been  taken  for  public  use,  the  same  considera- 
tions are  to  be  weighed  by  you  as  in  the  case  of  a  sale 
of  property  between  private  persons.  The  inquiry  in  the 
case  must  be:  What  is  the  property  reasonably  worth  in 
the  market,  viewed  not  merely  with  reference  to  the  use 
to  which  it  was  put  at  the  time  this  action  was  begun, 
but  with  reference  to  any  and  all  uses  to  which  it  was 
reasonably  and  practically  adapted  within  the  reasonably 
near  future. 

In  determining  the  fair  market  value  of  lands  taken, 
[1255]  the  just  compensation  to  the  owner  is  that  sum 
of  money  which,  considering  all  the  circumstances  dis- 
closed by  the  evidence,  could  have  been  obtained  for  the 
lands  by  an  informed  seller  offering  them  in  the  open 
market  for  cash.  It  is  the  amount  that  in  all  reasonable 
probability  would  have  been  arrived  at  between  an  in- 
formed owner,  willing,  but  not  compelled  to  sell,  and  an 
informed  purchaser,  willing,  but  not  compelled  to  buy. 
In  arriving  at  that  value,  you  will  take  into  account  all 
the  considerations  that  would  fairly  be  brought  forward 
and  reasonably  be  given  weight  by  well  informed  men 
engaged  in  such  bargaining. 

Market  value  does  not  mean  what  a  person  would  be 
willing  to  pay  for  certain  land  which  he  was  under  the 
necessity  of  buying.  Neither  does  it  mean  the  price  at 
which  an  owner  would  sell  at  a  time  when  he  found  it 
necessary  to  sell.  To  get  the  market  value  you  must  find 
that  value  that  would  be  reached,  as  I  have  stated  before, 
by  a  seller  willing  but  not  required  to  sell,  and  a  buyer 
willing  but  not  required  to  buy.  These  two  elements, 
taken  together,  go  to  make  up  the  market  value ;  one  alone 
does  not  do  so. 


1288     Tavares  Construction  Company,  Inc.,  et  al., 

In  arriving  at  the  fair  market  value  of  these  lands 
you  are  not  to  fix  speculative,  boom  or  fancy  values;  on 
the  other  hand,  you  are  not  to  fix  depression  or  forced 
sale  values,  because  the  law  requires  you  to  determine  the 
fair  reasonable  market  salable  value  of  the  property,  if 
the  owner  [1256]  was  offering  to  sell  on  usual  terms,  but 
not  compelled  to  do  so,  and  the  buyer  was  offering  to  buy 
on  usual  terms,  but  not  compelled  to  do  so. 

In  your  deliberations  elements  affecting  value  that  de- 
pend upon  events  or  combinations  of  occurrences  which, 
while  within  the  realm  of  possibility,  are  not  fairly  shown 
to  be  reasonably  probable,  should  be  excluded  from  con- 
sideration for  that  would  be  to  allow  mere  speculation  and 
conjecture  to  become  a  guide  for  the  ascertainment  of 
value. 

If  you  find  that  the  condemnation  and  taking  by  plain- 
tiff United  States  of  America  of  Parcel  A  herein  was 
a  part  of  the  same  project  for  which  the  other  lands 
herein  have  been  condemned  and  taken  by  the  United 
States  of  America,  and  that  it  was  certain  on  November 
10,  1942,  that  Parcel  A  would  be  condemned  and  taken 
as  a  part  of  the  same  project  for  which  the  other  lands 
herein  condemned  have  been  taken,  then  and  in  that  event 
you  must  evaluate  Parcel  A  in  the  same  manner  and  use 
the  same  date  of  valuation  as  if  Parcel  A  had  been  in- 
cluded in  the  original  complaint  for  condemnation  filed 
herein  November  10,  1942. 

In  arriving  at  just  compensation  to  be  paid  by  plain- 
tiff herein  for  the  taking  of  the  interests  in  land,  other 
than  the  interests  of  the  Tavares  Construction  Company, 
Inc.  and  its  associates,  you  must  not  include  within  your 
determination    of    just    compensation    any    increment    in 


vs.  United  States  of  America  1289 

value  based  upon  [1257]  the  expenditure  of  funds  by 
the  government  of  the  United  States  in  dredging  such 
lands  or  any  portion  of  them  subsequent  to  November 
10,  1942;  and  if  you  find  that  any  witness  in  arriving 
at  his  opinion  of  value  as  to  interests  taken  herein,  other 
than  the  interests  of  Tavares  Construction  Company, 
Inc.  and  its  associates,  has  included  in  his  opinion  of 
value  any  increment  resulting  from  the  expenditure  of 
funds  by  the  United  States  of  America  subsequent  to 
November  10,  1942  in  dredging  such  lands,  or  any  por- 
tion of  them,  then  you  are  to  disregard  such  elements  in 
considering  the  weight  of  such  opinion  of  value. 

In  relation  to  Parcel  9,  you  are  instructed  that  the 
owners  of  this  property  are  Carl  A.  Johnson  and  Pearl 
Johnson,  husband  and  wife,  as  owners  in  fee  of  said 
land.  The  fee  title  to  their  land  is  different  from  that 
of  the  City  of  National  City,  in  that  Carl  A.  Johnson 
and  Pearl  Johnson,  as  such  owners,  had  the  right  of 
mortgage  or  conveyance  of  their  title  and  interest  in 
said  land,  without  restriction.  In  your  determination  of 
the  fair  market  value  in  arriving  at  the  amount  of  com- 
pensation to  be  awarded  them  from  the  property  taken 
from  them  by  the  United  States  Government  by  condem- 
nation, you  will  fix  the  value  of  your  award  of  compen- 
sation in  one  sum  without  including  therein  any  separate 
value  for  the  building  that  was  located  on  their  lands 
at  the  time  of  the  taking.  The  amount  of  your  award  of 
compensation,  [1258]  therefore,  is  to  be  the  amount  you 
determine  as  just  compensation  for  the  reasonable  market 
value  of  the  property  of  Mr.  and  Mrs.  Johnson  on  No- 
vember 10,  1942,  which  was  the  date  of  the  institution 
of  these  condemnation  proceedings  and  the  date  of  the 
declaration  of  taking. 
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The  property  taken  from  the  Johnsons  was  tangible 
property  as  distinguished  from  intangible  property  which 
you  are  concerned  with  in  respect  to  the  claims  of  all 
other  defendants,  other  than  the  City  of  National  City. 

In  arriving  at  your  verdict  for  the  just  compensation 
herein  as  you  shall  determine  for  the  fee  title  of  Parcel 
9  taken  from  the  Johnsons,  you  will  take  into  considera- 
tion each  of  the  elements  of  this  definition  of  what  is  the 
reasonable  market  value  of  property,  and  fix  the  value  of 
their  land,  taking  into  consideration  the  building  thereon, 
and  make  an  award  in  one  sum. 

As  has  been  stated,  the  only  issue  for  you  to  determine 
in  this  action  with  respect  to  those  parcels  owned  by  the 
defendant,  City  of  National  City,  is  the  amount  to  be 
awarded  as  the  fair  market  value  of  the  property  at  the 
time  of  the  taking.  Upon  this  issue  the  burden  rests  upon 
the  defendant,  City  of  National  City,  and  it  is  therefore 
required  to  prove  by  a  preponderance  of  the  evidence  the 
value  of  the  land  taken  and  the  amount  which  it  is  entitled 
to  receive  as  just  compensation.  In  this  connection  you  are 
instructed,  however,  [1259]  that  in  any  event  it  is  the  duty 
of  the  jury  to  determine  the  fair  market  value  of  the 
property,  and  that  value  must  be  awarded  to  the  defend- 
ant. In  other  words,  in  a  case  of  this  character  under 
no  circumstances  could  you  refuse  to  make  an  award  to 
the  defendant.  In  like  manner  the  burden  rests  upon  the 
San  Francisco  Bridge  Company  to  establish  by  a  pre- 
ponderance of  the  evidence  the  fair  market  value  of  its 
interest  and  rights  in  the  property. 

The  owners  of  property  which  is  taken  in  a  condemna- 
tion proceeding  are  entitled  to  recover  an  award  of  money 
for   the  taking  of   their   property.      With   regard  to   the 
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eight  parcels  of  land  owned  by  the  defendant,  National 
City,  it  is  not  claimed  that  there  was  any  detriment  suf- 
fered other  than  by  reason  of  the  taking  of  the  described 
parcels;  and  therefore  as  to  these  parcels  the  owners  are 
to  be  awarded  that  amount  which  will  justly  compensate 
them  for  the  taking  of  such  parcels.  With  respect  to 
such  area  the  owners  are  entitled  to  recover  the  actual 
value  of  the  land,  that  is  to  say,  the  market  value  as  of 
the  time  of  the  taking  thereof  by  the  United  States  Gov- 
ernment, to  wit,  on  November  10,  1942.  The  market 
value  is  the  highest  price  in  terms  of  money  which  the 
land  will  bring  is  exposed  for  sale  in  the  open  market 
with  a  reasonable  time  allowed  to  find  a  purchaser,  buy- 
ing with  knowledge  of  all  the  uses  and  purposes  to  which 
the  land  is  adaptable  and  for  which  it  is  capable  of  being 
used.  This  [1260]  contemplates  a  sale  to  be  made  in  a  rea- 
sonable time  to  a  purchaser  who  is  willing  to  pay  what  the 
land  is  fairly  worth  and  a  sale  to  be  made  by  a  seller 
not  acting  under  any  compulsion,  who  is  willing  to  accept 
what  the  land  is  actually  worth.  The  sum  that  could 
thus  be  reasonably  obtained  is  defined  in  law  as  the 
market  value,  and  is  the  measure  of  just  compensation  in 
this  action. 

Defendant  San  Francisco  Bridge  Company  requests  the 
Court  to  give  the  following  instruction,  which  will  now 
be  given: 

San  Francisco  Bridge  Company  is  interested  in  this 
action  by  reason  of  and  to  the  extent  of  its  lease  from 
the  City  of  National  City,  which  had  seventeen  years  and 
eleven  months  still  to  run  on  November  10,  1942.  You 
are  called  upon  to  fix  the  fair  market  value  of  the  lease- 
hold as  of  such  date,  to  wit,  November  10,  1942. 
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In  arriving  at  your  verdict  in  this  case  you  should  first 
of  all  arrive  at  a  determination  of  the  value  of  the  lands 
owned  by  the  City  of  National  City  at  the  time  of  com- 
mencement of  this  action  in  one  lump  sum,  and  arrive 
at  a  separate  determination  of  the  value  of  Parcel  9 
owned  by  Mr.  and  Mrs.  Johnson;  you  should  then  allot 
from  the  total  sum  which  you  have  found  to  be  the  value 
of  the  land  taken  from  the  City  of  National  City,  ex- 
clusive of  the  interests  of  Tavares  Construction  Company, 
Inc.  and  its  associates,  that  portion  of  your  award  which  you 
find  to  be  just  compensation  for  the  [1261]  taking  of  the 
interests  of  the  San  Francisco  Bridge  Company;  and  you 
should  allot  to  the  City  of  National  City  that  portion  of 
your  total  award  for  the  lands  formerly  owned  by  the 
City  of  National  City  which  you  find  to  be  just  compensa- 
tion for  the  taking  of  the  interests  of  said  City.  You  are 
further  instructed,  however,  that  the  sum  of  your  award 
to  the  San  Francisco  Bridge  Company,  plus  your  award 
to  the  City  of  National  City,  must  not  be  greater  than 
the  total  award  which  you  have  determined  to  be  just 
compensation  for  the  taking  of  all  of  said  interests  in 
said  lands,  exclusive  of  the  interests  of  Mr.  and  Mrs. 
Johnson  and  exclusive  of  the  interests  of  the  Tavares 
Construction  Company,  Inc.  and  its  associates,  for  the 
whole  cannot  be  greater  than  the  sum  of  its  parts.  You 
are  instructed  further  that  in  arriving  at  the  value  of 
the  interests  taken  herein,  other  than  the  interests  of 
Tavares  Construction  Company,  Inc.  and  its  associates, 
you  must  not  consider  any  increment  in  such  lands  aris- 
ing subsequent  to  November  10,  1942  from  the  expendi- 
ture of  funds  by  the  government,  whether  it  be  by  dredg- 
ing or  the  building  of  improvements  upon  said  lands. 
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With  relation  to  the  interest  of  the  defendant,  Tavares 
Construction  Company  and  its  associates,  such  interests 
are  to  be  evaluated  at  a  later  date  than  the  interests  of 
other  defendants  taken  herein.  The  interest  of  the  Ta- 
vares Construction  Company  and  its  associates  arises  out 
of  an  instrument  which  [1262]  is  in  evidence  as  defend- 
ants' Exhibit  W,  an  agreement  entered  into  between  Ta- 
vares Construction  Company  and  the  Defense  Plant  Cor- 
poration; you  are  to  determine  what  is  the  fair  market 
value  of  the  interest  arising  out  of  such  instrument,  to 
wit,  what  is  the  amount  for  which  the  interest  of  said 
Tavares  Construction  Company  and  its  associates  under 
said  instrument  of  agreement  could  have  been  sold  for 
on  the  open  market  for  cash  on  December  23,  1944,  the 
date  it  was  taken  or  cancelled  by  this  proceeding  or  within 
a  reasonable  time  thereafter;  and  in  this  connection  if 
you  find  that  the  interest  of  the  Tavares  Construction 
Company  and  its  associates  under  said  instrument  of 
agreement  is  so  speculative  and  conjectural  that  no  pur- 
chaser in  the  open  market  would  have  purchased  the  same 
except  for  a  nominal  consideration  then  your  verdict  as 
to  the  interest  of  the  Tavares  Construction  Company  and 
the  Concrete  Ship  Constructors  herein  must  be  in  a  nomi- 
nal figure  only.  You  are  to  take  into  consideration  the 
terms  and  conditions  of  the  whole  of  said  agreement  and 
are  to  consider  what  effect,  if  any,  a  willing  seller  and  a 
willing  buyer  would  give  to  all  of  the  terms  and  condi- 
tions of  said  agreement  with  Defense  Plant  Corporation 
in  arriving  at  a  determination  as  to  the  price  for  which 
the  interest  of  said  Tavares  Construction  Company  and 
its  associates  under  said  instrument  of  agreement  would 
bring  at  such  sale. 
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If  you  find  in  favor  of  the  Tavares  Construction  Com- 
pany [1263]  Inc.  and  against  the  government,  you  are  to 
make  your  award  to  Tavares  Construction  Company,  Inc. 
the  market  value,  as  of  December  23,  1944,  of  the  lease- 
hold estate  which  Tavares  Construction  Company,  Inc. 
held  on  the  entire  shipyard  site,  facilities  and  machinery 
from  the  Defense  Plant  Corporation. 

In  arriving  at  the  amount  of  such  award,  if  any  you 
make  for  Tavares  Construction  Company,  Inc.,  you  are 
to  take  into  consideration  the  possessory  rights  granted 
by  the  lease,  Defendants'  Exhibit  W,  to  use  the  shipyard 
site,  facilities  and  machinery  for  the  period  ending  De- 
cember 31,  1949,  but  subject  to  the  right  of  the  govern- 
ment to  prior  use  thereof  if  requested  during  such  period, 
and  also  subject  to  the  right  of  either  party  to  sooner  ter- 
minate the  lease  whenever  substantial  use  thereof  would 
no  longer  be  needed  by  the  Tavares  Construction  Com- 
pany, Inc.  to  construct  boats  for  sale  to  the  government 
and  all  other  terms  and  conditions  of  said  lease,  Defend- 
ants' Exhibit  W. 

In  arriving  at  the  amount  of  such  award,  if  any,  for 
Tavares  Construction  Company,  Inc.  that  you  are  also 
instructed  to  take  into  consideration  the  option  rights  of 
Tavares  Construction  Company,  Inc.  to  purchase  the  en- 
tire shipyard  site,  facilities  and  machinery  during  the  90- 
day  period  following  the  expiration  of  the  lease  on  De- 
cember 31,  1947,  or  following  the  expiration  of  the  ex- 
tention  of  the  lease  on  December  31,  1949,  or  following 
the  sooner  termina-  [1264]  tion  of  the  lease  by  either 
party  in  the  event  the  substantial  use  of  the  site,  facilities 
and  machinery  should  no  longer  be  needed  by  Tavares 
Construction  Company,  Inc.  for  the  construction  of  boats 
for  sale  to  the  government. 
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In  arriving  at  the  amount  of  such  award,  if  any,  for 
Tavares  Construction  Company,  Inc.  you  are  instructed 
that  you  are  also  to  take  into  consideration  any  and  all 
other  advantages  and  disadvantages  to  the  lessee  con- 
tained in  the  provisions  of  said  lease  and  all  of  the  amend- 
ments thereto. 

In  arriving  at  the  market  value  of  the  leasehold  estate 
held  by  Tavares  Construction  Company,  Inc.  if  any  you 
find,  on  December  23,  1944,  you  are  to  view  all  of  the 
factors  shown  and  included  in  and  by  Defendants'  Ex- 
hibit W  in  the  light  of  the  conditions  as  they  were  known 
on  December  23,  1944,  and  which  at  that  time  would  have 
been  reasonably  expected  would  occur  in  the  future,  and 
which  a  willing  purchaser  after  a  reasonable  investigation 
would  have  then  taken  into  consideration. 

Evidence  has  been  received  in  this  case  with  relation 
to  the  interest  of  the  defendant,  Tavares  Construction 
Company,  Inc.  That  interest  arises  out  of  an  instrument 
which  is  in  evidence  as  Defendants'  Exhibit  W.  That 
instrument  is  a  lease  coupled  with  an  option.  In  your 
consideration  of  that  feature  of  the  case  you  will  proceed 
in  the  same  manner  as  you  proceed  as  to  the  market  value 
of  the  land,  the  question  [1265]  being  what  could  it  have 
been  sold  for  on  the  open  market  for  cash  on  December 
23,  1944,  the  date  it  was  taken  or  canceled  by  this  pro- 
ceeding, or  shortly  thereafter,  above  what  Tavares  Con- 
struction Company,  Inc.  would  have  to  have  paid  under 
all  its  terms  and  conditions.  If  you  find  the  company 
could  have  made  such  a  sale  your  verdict  will  be  for  the 
amount  you  in  your  judgment  determine  the  company 
could  have  gotten  for  it.  You  will  consider  the  entire 
instrument,  not  just  parts  of  it.     If  you  find  it  could  not 
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have  been  sold,  then  your  verdict  as  to  Tavares  Construc- 
tion   Company,    Inc.    will   be   zero. 

Ladies  and  gentlemen,  there  has  been  prepared,  for 
your  convenience  only,  a  form  of  verdict,  and  I  think  it 
is  self-explanatory.  It  states  the  four  different  subdi- 
visions of  the  case,  the  Johnson  interests,  the  National 
City  interests,  the  San  Francisco  Bridge  Company  inter- 
ests, and  the  Tavares  Construction  Company  interest,  and 
there  are  on  the  righthand  margin  of  the  form,  which  is 
prepared  for  your  convenience  only,  blank  spaces  which, 
in  the  event  that  you  find  a  verdict,  will  be  filled  in  appro- 
priately, in  accordance  with  your  unanimous  agreement; 
that  is  to  say,  that  each  and  every  one  of  you  must  agree 
upon  a  verdict  before  it  is  recorded  upon  that  form.  But 
each  of  these  interests  are  entitled  to  separate  considera- 
tion, except  as  to  the  consolidated  aspect  of  the  interests 
of  National  City  and  of  [1266]  San  Francisco  Bridge 
Company,  concerning  which  the  court  has  already  fully 
instructed  you,  and  each  interest  is  entitled  to  the  indi- 
vidual consideration  and  finding  of  the  jury.  When  you 
have  done  so,  you  will  have  the  verdict  signed  by  one  of 
your  number,  whom  you  will  appoint  to  act  as  foreman, 
and  will  then  return  into  court  with  the  signed  verdict. 

Are  there  any  exceptions  to  the  charge,  gentlemen? 

Mr.  Landrum:  If  the  court  please,  the  government  re- 
spectfully excepts  to  the  court's  failure  to  give  plaintiff's 
request  instruction  1  and  plaintiff's  requested  instruction 
1-A. 

The  Court :  The  exception  will  be  noted.  Any  further 
exceptions  ? 

Mr.  Monroe:  Your  Honor  please,  the  defendant,  Na- 
tional City,  excepts  to  the  failure  of  the  court  to  give  its 
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requested  instruction  No.  12.  That  you  will  recall  we 
have  discussed. 

Might  I  also  add  this,  that  we  except  to  the  charge 
relative  to  the  verdict  as  to  the  San  Francisco  Bridge 
Company,  in  which,  as  I  recollect,  it  apparently  said,  if 
I  quote  it  right,  that  there  was  to  be  awarded  to  National 
City  the  portion  of  the  value  allocated  to  it,  which  I  be- 
lieve is  not  as  written  in  the  verdict.  I  think  there  is 
perhaps  a  thing  there  that  might  be  explained  to  the  jury. 

The  Court:  I  think  the  instructions  sufficiently  cover 
[1267]  the  matter.  It  might  be  that  we  could  elaborate 
a  little  without  in  any  manner  affecting  the  instructions 
which  have  heretofore  been  given. 

In  other  words,  ladies  and  gentlemen,  the  award  to  the 
City  of  National  City  should  be  an  award  to  that  munici- 
pal corporation  for  the  market  value  of  the  property 
taken,  and  when  you  have  reached  that  figure,  then  you 
will  consider  the  award  which  should  be  made  to  the  San 
Francisco  Bridge  Company,  and  the  total  of  the  two  must 
not  exceed  the  value  which  you  found  to  be  the  value  of 
the  interests  of  the  City  of  National  City.  Does  that 
clarify  it? 

Mr.  Monroe:  I  think  perhaps  so.  Might  we  also  ex- 
cept to  the  portion  of  the  charge  that  fixes  the  date  of 
the  valuation  as  to  the  Tavares  parcels  affecting  Na- 
tional City?  In  that  connection,  your  Honor,  I  simply 
refer  to  the  arguments  that  I  have  heretofore  presented 
to  you,  for  the  purpose  of  preserving  those  matters. 

The  Court:     Yes,  the  record  may  so  show. 

You  may  swear  the  officers,  Mr.  Clerk.  Or,  perhaps 
before  the  officers  are  sworn  there  should  be  a  stipulation, 
or  perhaps  we  can  have  that  when  the  jury  retires.  There 
are  no  facilities  or  conveniences  here  to  keep  a  jury  over- 
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night,  and  I  am  not  disposed,  if  the  jury  are  unable  to 
reach  an  agreement  before  the  end  of  a  seasonable  and 
appropriate  hour  for  retiring  to  not  let  the  jury  go  to 
their  own  homes  [1268]  and  to  come  back  tomorrow  to 
proceed  with  their  deliberations. 

I  assume  you  all  stipulate  that  may  be  done? 

Mr.  Landrum:     So  stipulated. 

Mr.  John  M.   Martin:     So  stipulated. 

Mr.  Muir:     So  stipulated. 

Mr.   Sloane:     So  stipulated. 

Mr.  Monroe:     So  stipulated. 

The  Court:  Swear  the  officers  to  take  charge  of  the 
jury. 

(The  officers  were  duly  sworn.) 

The  Court:  Now,  you  will  go  with  the  officers,  ladies 
and  gentlemen. 

You  may  have  the  exhibits,  if  you  desire  them. 

Also,  you  may  each  take  those  two  exhibits  which  you 
have  had  during  the  trial,  if  there  is  no  objection. 

Mr.  Landrum:  No  objection,  your  Honor.  I  would 
like  to  know  about  the  other  exhibits  also. 

The  Court:  If  they  want  them,  they  will  ask  for 
them,  and  we  will  send  them  all  to  them,  if  there  is  no 
objection  by  the  other  parties. 

Mr.  Landrum:     That  is  agreeable. 

Mr.  John  M.  Martin:     Agreeable. 

Mr.  Sloane:     Agreeable. 
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Mr.   Monroe:     That  is  agreeable. 

Mr.  Muir:     That  is  agreeable.  [1269] 

A  Juror:     Could  we  have  the  other  exhibits? 

The  Court:  Very  well.  We  will  send  them  all  up  to 
you,  all  of  the  exhibits  that  have  been  received  in  evi- 
dence. 

(Thereupon  the  jury  retired  from  the  court  room  for 
its  deliberations.) 

The  Court:  Gentlemen,  before  you  go  there  is  one 
matter  that  I  would  like  to  discuss  with  you.  Sometimes 
we  are  required  to  wait  a  little  longer  than  we  should  if 
counsel  should  go  back  to  their  offices  or  have  some  other 
appointments,  and  if  it  is  agreeable,  I  would  like  to  have 
a  stipulation  from  all  of  you  that  the  verdict  may  be  re- 
ceived in  the  absence  of  counsel,  and  that  if  the  jury  re- 
quests further  instructions,  and  the  court  concludes  that 
they  should  be  given,  that  they  may  be  given  in  the  ab- 
sence of  counsel  and  in  the  presence  of  the  reporter,  who 
will  take  them  down,  and  that  you  may  have  any  excep- 
tions that  any  of  you  may  desire  to  any  adverse  rulings. 

Mr.  Landrum:  The  plaintiff  will  be  happy  to  stipulate 
to  that  effect  in  both  instances,  your  Honor. 

Mr.  John  M.   Martin:     So  stipulated,  your   Honor. 

Mr.   Monroe:     So  stipulated. 

Mr.  Muir:     So  stipulated. 

Mr.  Sloane:     San  Francisco  Bridge  so  stipulates. 

The  Court:  Perhaps  you  had  better  wait  around  for 
a  while,  however.  [1270] 
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San  Diego,  California,  Thursday,  February  27,   1947. 
6:10  P.M. 

(Jury  present.) 

The  Court:  Mr.  Foreman,  Mr.  Roberts,  the  court  has 
received  the  following  note,  which  was  transmitted,  I 
understand,  by  you  to  the  bailiff:  "We  would  like  to 
hear  the  instructions  re  Tavares  leasehold.  A.  E.  Rob- 
erts, Foreman."     You  wrote  that,  did  you? 

The  Foreman:     Yes,  sir. 

The  Court:  File  it,  Mr.  Clerk.  If  I  understand  the 
request,  Mr.  Roberts,  of  course,  the  charge  as  a  whole, 
ladies  and  gentlemen,  pertained  not  only  to  the  Tavares 
interests  but  to  all  of  the  interests.  So  that  the  term 
"just  compensation"  and  "market  value"  and  all  of  those 
other  features,  credibility  of  witnesses  and  so  forth,  ap- 
plies to  Tavares  as  well  as  all  of  the  others.  But  I  ap- 
prehend what  was  meant  was  the  three  or  four  specific 
instructions  that  relate  to  that  interest. 

The  Foreman:     That  is  right,  sir. 

The  Court :  I  will  reread  those.  The  record  may  show 
that  one  of  the  attorneys,  Mr.  Frank  Martin,  is  in  the 
court  room. 

"With  relation  to  the  interest  of  defendant  Tavares 
Construction  Company  and  its  associates  such  interests 
are  to  be  evaluated  at  a  later  date,  than  the  interests  of 
other  [1271]  defendants  taken  herein.  The  interest  of 
the  Tavares  Construction  Company  and  its  said  associ- 
ates arises  out  of  an  instrument  which  is  in  evidence  as 
Defendants'  Exhibit  W,  an  agreement  entered  into  be- 
tween Tavares  Construction  Company  and  the  Defense 
Plant  Corporation;  you  are  to  determine  what  is  the  fair 
market  value  of  the  interest  arising  out  of  such  instru- 
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ment,  to-wit:  What  is  the  amount  for  which  the  interest 
of  said  Tavares  Construction  Company  and  its  associates 
under  said  instrument  of  agreement  could  have  been  sold 
for  on  the  open  market  for  cash  on  December  23,  1944, 
the  date  it  was  taken  or  canceled  by  this  proceeding  or 
within  a  reasonable  time  thereafter ;  and  in  this  connection 
if  you  find  that  the  interest  of  the  Tavares  Construction 
Company  and  its  associates  under  said  instrument  of 
agreement  is  so  speculative  and  conjectural  that  no  pur- 
chaser in  the  open  market  would  have  purchased  the  same 
except  for  a  nominal  consideration,  then  your  verdict  as 
to  the  interest  of  the  Tavares  Construction  Company  and 
the  Concrete  Ship  Constructors  herein  must  be  in  a  nomi- 
nal figure  only.  You  are  to  take  into  consideration  the 
terms  and  conditions  of  the  whole  of  said  agreement  and 
are  to  consider  what  effect,  if  any,  a  willing  seller  and  a 
willing  buyer  would  give  to  all  of  the  terms  and  condi- 
tions of  said  agreement  with  Defense  Plant  Corporation 
in  arriving  at  a  determination  as  to  the  price  for  which 
the  interest  of  said  Tavares  [1272]  Construction  Com- 
pany and  its  associates  under  said  instrument  of  agree- 
ment would  bring  at  such  sale. 

'Tf  you  find  in  favor  of  the  Tavares  Construction  Com- 
pany, Inc.,  and  against  the  government,  you  are  to  make 
your  award  to  Tavares  Construction  Company,  Inc.,  the 
market  value,  as  of  December  23,  1944,  of  the  leasehold 
estate  which  Tavares  Construction  Company,  Inc.,  held 
on  the  entire  shipyard  site,  facilities,  and  machinery  from 
the  Defense  Plant  Corporation. 
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"In  arriving  at  the  amount  of  such  award,  if  any  you 
make  for  Tavares  Construction  Company,  Inc.,  you  are 
to  take  into  consideration  the  possessory  rights  granted 
by  the  lease.  Defendants'  Exhibit  W,  to  use  the  shipyard 
site,  facilities  and  machinery  for  the  period  ending  De- 
cember 31,  1949,  but  subject  to  the  right  of  the  govern- 
ment to  prior  use  thereof  if  requested  during  such  period, 
and  also  subject  to  the  right  of  either  party  to  sooner 
terminate  the  lease  whenever  substantial  use  thereof 
would  no  longer  be  needed  by  the  Tavares  Construction 
Company,  Inc.,  to  construct  boats  for  sale  to  the  govern- 
ment, and  all  other  terms  and  conditions  of  said  lease, 
Defendants'  Exhibit  W. 

"In  arriving  at  the  amount  of  such  award,  if  any,  for 
Tavares  Construction  Company,  Inc.,  that  you  are  also 
instructed  to  take  into  consideration  the  option  rights  of 
Tavares  Construction  Company,  Inc.,  to  purchase  the  en- 
tire shipyard  [1273]  site,  facilities  and  machinery  during 
the  ninety-day  period,  following  the  expiration  of  the 
lease  on  December  31,  1947,  or  following  the  expiration 
of  the  extension  of  the  lease  on  December  31,  1949,  or 
following  the  sooner  termination  of  the  lease  by  either 
party  in  the  event  the  substantial  use  of  the  site,  facilities 
and  machinery  should  no  longer  be  needed  by  Tavares 
Construction  Company,  Inc.,  for  the  construction  of  boats 
for  sale  to  the  Government. 

"In  arriving  at  the  amount  of  such  award,  if  any,  for 
Tavares  Construction  Company,  Inc.,  you  are  instructed 
that  you  are  also  to  take  into  consideration  any  and  all 
other  advantages  and  disadvantages  to  the  lessee  contained 
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in  the  provisions  of  said  lease  and  all  of  the  amendments 
thereto. 

"In  arriving  at  the  market  value  of  the  leasehold  estate 
held  by  Tavares  Construction  Company,  Inc.,  if  any  you 
find,  on  December  23,  1944,  you  are  to  view  all  of  the 
factors  shown  and  included  in  and  by  Defendants'  Exhibit 
W  in  the  light  of  the  conditions  as  they  were  known  on 
December  23,  1944,  and  which  at  that  time  would  have 
been  reasonably  expected  would  occur  in  the  future,  and 
which  a  willing  purchaser  after  a  reasonable  investiga- 
tion would  have  then  taken  into  consideration.  Evidence 
has  been  received  in  this  case  with  relation  to  the  interest 
of  the  defendant  Tavares  Construction  Company,  Inc. 
That  interest  arises  out  of  an  instrument  which  is  in  evi- 
dence as  Defendants'  Exhibit  W.  [1274]  That  instrument 
is  a  'lease  coupled  with  an  option.'  In  your  consideration 
of  that  feature  of  the  case  you  will  proceed  in  the  same 
manner  as  you  proceed  as  to  the  market  value  of  the  land, 
the  question  being  what  could  it  have  been  sold  for  on  the 
open  market  for  cash  on  December  23,  1944,  the  date  it 
was  taken  or  canceled  by  this  proceeding,  or  shortly  there- 
after, above  what  Tavares  Construction  Company,  Inc., 
would  have  to  have  paid  under  all  its  terms  and  conditions. 
If  you  find  the  company  could  have  made  such  a  sale  )^our 
verdict  will  be  for  the  amount  you  in  your  judgment  de- 
termine the  company  could  have  gotten  for  it.  You  will 
consider  the  entire  instrument,  not  just  parts  of  it.  If 
you  find  it  could  not  have  been  sold,  then  your  verdict  as 
to  Tavares  Construction  Company,  Inc.  will  be  zero." 

Those  are  all  of  the  instructions,  I  believe,  on  that  point. 
You  may  retire,  ladies  and  gentlemen. 

(The  jury  thereupon  retired  and  a  recess  was  taken  at 
the  hour  of  6:20  o'clock  p.  m.)    [1275] 
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San  Diego,  California,  Thursday,  February  27,  1947, 
6:40  P.  M. 

(Frank  Martin,  Esq.,  present.) 

The  Court:  The  record  may  show  all  of  the  jurors 
present  and  Mr.  Frank  Martin,  representing  the  defend- 
ant Tavares  Construction  Company,  in  court.  Ladies  and 
gentlemen  of  the  jury,  have  you  agreed  upon  a  verdict? 

The  Jury:     We  have,  your  Honor. 

The  Court:     You  may  hand  it  to  the  bailiff,  please, 

Mr.  Foreman. 

The  Clerk: 

"In  the  District  Court  of  the  United  States 

*Tn  and  for  the  Southern  District  of  California 

''Southern   Division 

"United  States  of  America,  Plaintiff,  vs.  Certain 
Parcels  of  Land  in  the  City  of  National  City,  County 
of  San  Diego,  State  of  California;  Tavares  Con- 
struction Company,  et  al..  Defendants.  No.  248-SD 
Civil. 

VERDICT 
"We,  the  Jury  in  the  above-entitled  cause,  sworn 
and  impaneled  to  determine  just  compensation  for 
the  condemnation  and  taking  of  certain  property 
herein  involved,  find  the  just  compensation  to  be  as 
follows    [1276] 

"Parcel  9   (known  as  the  Johnson  land)       $6,750.00 
"Parcels  1,  2,  3,  5,  6,  7,  8  and  A  (known 

as  the  City  of  National  City  Land)  $650,000.00 

"Out  of  which  last-named  sum  we  allocate 
to  the  San  Francisco  Bridge  Company  as 
just  compensation  for  the  condemnation 
and  taking  of  its  leasehold  interest,  $50,000.00 
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*To  Tavares  Construction  Company,  Inc., 
a  corporation,  Concrete  Ship  Construct- 
ors, a  joint  venture,  Lloyd  S.  Stroud, 
R.  S.  Seabrook,  C.  M.  Elliott,  Carlos 
Tavares,  Henry  M.  Page,  Don  F.  Gates 
and  Stroud-Seabrook,  a  co-partnership, 
for  the  condemnation  and  taking  of  all 
their  interests  under  the  agreement  of 
December  27,  1941,  (known  as  Plancor 
407,   as   amended)  $       0 

''Dated :    San  Diego,  California,  February  27,  1947. 

A.  E.  Roberts, 

Foreman." 

The  Clerk:  Ladies  and  gentlemen,  is  this  your  ver- 
dict?    So  say  you  one,   so  say  you  all? 

The  Jury:     It  is. 

The  Court:  To  complete  the  verdict,  Mr.  Clerk,  file  it 
and,  pursuant  thereto,  at  an  appropriate  time  to  be  indi- 
cated by  the  court,  judgment  will  be  entered  in  the  records 
of  the  court. 

(Jury  thanked  by  the  court  for  its  service  and  dis- 
charged  from   further   consideration   of   this   case.) 

(Adjournment  taken  at  6:50  o'clock  p.  m.) 


[DEFENDANTS'  EXHIBIT  Q] 

FACILITIES  AND  MACHINERY 
OPTION  PRICE  AS  OF  DECEMBER  23,  1944 
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(Defendants'  Exhibit  Q) 
Option  Price  as  of  December  23,  1944  of  the  Facilities  and  Macl 
as  Calculated  by  Gregory  D.  Smith  from  Assets-Property  I 
of  Defense  Plant  Corporation  Under  Lease  Agreement  b( 
Defense  Plant  Corporation  and  Tavares  Construction  Co. 
dated  December  27,  1941,  and  Amendments  thereto. 


1.  Buildings,  Ways,  Docks,  Structures,  Improvements  (fe 
paving,  spur  tracks,  etc.,)  and  Building  Installations  othe 
Mechanical 


Asset  Property 

Record 
Schedule    Page 


Item 


Description 


lA  1100  Land.  99.89  acres  being 
acquired  through  con- 
demnation by  Govern- 
ment. 

IB         1201        Preparation  of    Site 


IIA         2101        Administration    Building 


IIA         2102        Electric  Shop  and  Com- 
pressor Building 

IIA         2103        Field    Office    and    First 
Aid   Building 


IIA         2104        Machine    Shop 


Acquisition   costs  of  lease   and  assignment;  i 
fee,  attorney's  fees  and  Lien  report. 


Clearing    site,    removing    ATSrSFe    Ry.Wye, 

SF  Bridge  Co.   Dock 
Dredging 

Two-story  frame,  first  floor  11.607  sq.ft.,  sea 
10.530  sq.ft.,  concrete  foundation,  ceiling  1 
ft.,  comp.  roof,  exterior  sheathing  l"x6"  ( 
ing,  celotex  interior  walls  and  ceilings, 
flooring,  wood  sash,  floor  design  for  50 
sq-ft.  Building  contains  two-story  concri 
15'xl5' 

One-story  frame  building  with  concrete  flc 
sq.ft.  ceiling  height  10*4" ;  exterior  sheathio 
and  batten,   comp.   roof,  wood  sash 

One-story   frame  building,  30x117,  3/510  sq.f 
mud   sill   foundation ;   ceiling  height  8   ft., 
tion  roof,  exterior  sheathing,  board  and  ba- 
tex  interior,  walls  and  ceilings  4"  pine  flc 
signed  for  40#  per  sq.ft.  wood  sash. 

One-story  frame  machine  shop  and  office  fl' 
4,960  sq.ft.    Machine  Shop  40x100  w82/0 
fice    and    246    sq.ft.    shed.     Concrete    floon 
height    in    office    9'.     Ceiling    height    in 
Exterior    sheathing   board   and   batten.     Ce 
terior  walls   in  ofiice.    Concrete   working 
side  of  building  69x90—5,400  sq.ft. 
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Buildings,  Ways,  etc. 
Page  1  of  8 


Depreciation 
Years  to 
12/23/44 


Original 
Cost 


Depreciation  at 

5%  per  each  year 

or  fractional 

part  thereof 


Option  Price 
as  of  12/23/44 


529.15 


79.37 


449.78 


8,743.72 
109,691.20 


1,311.56 
10,969.12 


7,432.16 
98,722.08 


54,737.21 
7,674.02 


8,210.58 
1,151.10 


46,526.63 
6,522.92 


10,153.50 


1,523.02 


8,630.48 


15,049.43 


2.257.41 


12,792.02 
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Record 
Schedule    Page 


Item 


Description 


IIA         2105        Mill   Building   #1 


IIA         2106        Mill  Building  #2 


IIA         2107        Mill   Building   #3 


IIA         2108        Outfitting  Shop 


IIA         2109        Paint  Shop 


IIA         2110        Steel  Office 


IIA         2111         Timekeeping    and    Per- 
sonnel  Building 


IIA         2112        Wet   Dock   No.    1 
Length^425' 
Depth^to  top  of  caps 

25' 
Depth     to    bottom    of 

excavation — 30* 


One-story  frame  mill  building  with  concre 
Floor  area— 2516  sq.ft.  (40x57— 13'6"xl7'6"; 
height  ir6".  Exterior  sheathing,  board  an 
composition  roof.    Wood   sash. 

One-story  frame  mill  building  with  concre 
Floor  Area— 1300  sq.ft.  Ceiling  height  11 
terior  sheathing,  board  and  batten  Cor 
roof,  wood  sash. 

One-story    frame    mill    building    with    concre 
Floor  Area  3920  sq.ft.    Ceiling  height  12' 
sheathing,     board     and     batten     Compositic 
Wood  sash. 

One-story   frame  building  40x56  sq.ft.    Concr 
Ceiling    Height    13^'    Composition    Roof, 
sheathing  board  and  batten,  wood  sash. 

One-story  frame  building  with  concrete  floe 
1440  sq.ft.  Exterior  sheathing,  board  anc 
wood  sash,  composition   roof,   10'4"  ceiling. 

One-story  building  (frame)  20x55 — 1100  sq.fi 
and  batten  outside  Celotex  walls  and  ceilin 
1"  pine  floors,  wooden  sash,  foundation 
mud  sills.    Ceiling  height  8'    Composition  r 

One-story  frame  office  building,  52(X)  sq.ft.  (3 
with  two  wings  24x26),  concrete  block  foi 
8'  ceiling,  composition  roof,  celtex  interim 
and  ceilings,  exterior  wood  sheathing,  \"y 
siding,  4"  pine  floors,  wood  sash,  floor  de 
50  lb.  per  sq.ft.,  concrete  vault  16'x24'. 

North,  east  and  south  sides  of  dock  formed 
untreated  8"xl2"  wood  sheet  piling.  Wesi 
dock  consists  of  removable  reinforced 
caisson  gate.  Elevation  of  ground  surfac 
dock  minus  18;  elevation  top  of  gate  se; 
13.  The  bottom  support  for  ship  construct 
sists  of  12x12  DF  Caps,  76'  long,  resting  o 
las  Fir  untreated  piles  25'  to  30'  in  lengt 
to  twenty  ton  bearing.  The  rows  of  j 
spaced  S'Sy>"  center  to  center.  Elevation  o 
caps  vary  from  minus  12  to  minus  13.  W« 
maintained  inside  of  wet  dock  bj^  well  po 
sisting  of  8"  headers  &  V/i"  well  points, 
ous  pumping  required.  Ship  launching  by 
dock. 
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Depreciation 
Years  to 
12/23/44 


Original 
Cost 


Depreciation  at 

5%  per  each  year 

or  fractional 

part  thereof 


Option  Price 
as  of  12/23/44 


4,25346 


638.02 


3,615.44 


1,925.61 


288.84 


1,636.77 


8,360.42 
3,360.00 
2,462.41 


1,254.06 


336.00 


246.24 


7,106.36 
3,024.00 
2,216.17 


2.336.78 


350.52 


1,986.26 


12,905.53 


1,935.83 


10,969.70 


174,283.89 


26,142.58 


148,141.31 
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HA 


2113 


IIA 


2114 


IIA 


2115 


Item 


Wet   Dock   No.   2 
Length— 425';  Width 

76' 
Depth  to   top   of   caps 

25' 
Depth    to    bottom    of 

excavation — 30' 


Wet  Dock  No.   3 
Length  425'  Width  76' 
Depth   at  top   of   caps 

25.75' 
Depth    to    bottom    of 
excavation — 30' 


Wet  Dock   No.  4 
Length  425'  Width  76' 
Depth   at   top  of   caps 

25.75'. 
Depth    to    bottom    of 

excavation   30* 


Description 


North,  east  and  south  sides  of  dock  formed 
untreated    8"xl2"    wooden    sheet    piling.     Wi 
of   dock    formed   by   removable    reinforced 
caisson   gate.     Elevation   of    ground   surface 
of  wooden  sheet  piling  minus   12;   elevation: 
surface   inside   of   dock   minus   18;   elevatiori 
gate   seat   minus   13.    The   bottom   support 
construction   consists   of    12x12   DF    Caps, 
resting  on  Douglas  Fir  Untreated  Piles  25' 
length  driven  to  twenty  ton  bearing.     The 
piles   are   spaced   5'5^"   center  to  center.    E 
of   top   of   caps   vary   from   minus   12  to   m 
Water  level  maintained  inside  of  wet  dock 
points,    consisting    of    8"    headers    and    ly 
points.    Continuous  pumping  required.    Ship  ' 
by  flooding  dock. 

North,  east  and  south  sides  of  dock  formed 
steel  sheet  piling.  West  end  of  dock  cor: 
removable  reinforced  concrete  caisson  gat< 
vation  of  ground  surface  at  top  of  steel  s'. 
ing  plus  12;  elevation  of  ground  surface  i 
dock  minus  18.75'.  Elevation  top  of  g: 
minus  13.75'.  The  bottom  support  for  si 
struction  consists  of  pile  caps,  76'  in  leng 
up  from  5-3x12  planks  bolted  together,  re 
DF  untreated  piles  25'  to  30'  in  length,  d 
20  ton  bearing.  Elevation  at  top  of  pile  ca 
from  minus  13.75  to  minus  12.75.  The 
piles  are  spaced  5'5V2"  center  to  center, 
level  maintained  inside  of  wet  dock  by  we 
consisting  of  8"  headers  and  VA"  well 
Continuous  pumping  required.  Ships  laun 
flooding  dock. 

North,  east  and   south  sides  of  dock   formed 
steel    sheet   piling.     West    end   of    dock    coii 
removable    reinforced    caisson    gates.     Elev 
ground    surface    at    top    of    steel    sheet   pil 
12;    elevation    of    ground    surface    inside 
minus    18.75'.     Elevation    top    of    gate    sea 
13.75'.     The    l)Ottom    support    for   ship   con 
consists   of   pile   caps    76'    in    length    built 
5-3x12   planks   bolted   together,   resting   on 
treated  piles  25'  to  30'  in  length,  driven  t( 
bearing.     Elevation   at  top   of   pile   cap  var^ 
minus  13.75  to  minus  12.75.    The  rows  of 
spaced   S'SYz"   center  to  center.    Water   lev 
tained  inside  of  wet  dock  by  well  pomts  c 
of    8"    headers    and    VA"    well    points.      Cc 
pumping  required.  Ships  launched  by  floodi 
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Depreciation 
il  Years  to 

12/23/44 


Original 
Cost 


Depreciation  at 

5%  per  each  year 

or  fractional 

part  thereof 


Option  Price 
as  of  12/23/44 


174,283.90 


26,142.58 


148,141.32 


256,476.01 


38,471.40 


218,004.61 


256,476.03 


25,647.60 


230,828.43 
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Item 


Description 


IIA         2116        Outfitting    Pier 

S(y  wide  X  430'  long, 
extending  west  from 
U.    S.    Bulkhead    line. 


IIA         2117        Warehouse  No.  1 


IIA         2118        Navy  Warehouse 


IIA         2119        Warehouse  No.  3 


Main  Warehouse 


Warehouse  Office 


IIA         2120        Warehouse   No.   4 

IIA         2121        Mold   Loft   No.   1 
Mold   Loft   No.  2 


Pier   consists    of    12"    reinforced   concrete   det 
ported    by    43    bents    at     10'    centers.     Thl 
430 — 40   to    42'    support    piles    under    bents.-, 
are  40 — 54'  treated  batter  piles.  The  outside 
fenders  are  supported  by  88 — 40'  creosotedi) 

One-story    frame    warehouse     (54x75'6"0 — 429 
Outside  platform  W/2"  decking  (40x54)  21;1 
Concrete   floor   area — 2160   sq.ft.     Dirt  floor 
1360    sq.ft.     Wood    floor    area— 780    sq.ft. 
height — 11'    and    13'6".     Composition    roof, 
sheathing,  board  and  batten. 

One-story  frame  building  with  shed  roof,  40* 
addition  20x30 — 3000  sq.ft.  concrete  floor, 
height  13',  composition  roof,  exterior  sh 
board  and  batten,  wood  sash. 

One-story  frame  warehouse.  Main  building 
20,160  sq.ft.  Office  28x46—1288  sq.ft.  P 
43x45  and  30x10'  2,295  sq.ft. 

Concrete  floor,  20,160  sq.ft.  9,940  sq.ft.  of  tl 
warehouse  has  a  mezzanine  floor  to  incre 
storage  area. 

28x48'  1344  sq.ft.    This  constructed  on  top  of 
elevated    warehouse   platform.     Ceiling   heig 
Composition    roof,    exterior    sheathing,    boe 
batten    celotex    walls    and    ceiling,    4"    pin 
wood   sash.     This    addition   contains    two    ( 


Elevated  platforms  (wood)  w/2"  plankii 
wooden  mud  sills — 43x45'  and  36x10',  2,295]4; 

One-story  frame  warehouse  30x50',  1500  sq.l 
ing  height  11*6"  Foundation  5 — 4x10  mi 
Composition  roof,  exterior  sheathing,  bo: 
batten  2x12  pine  floors,  wood   sash. 


(3 


4"  Concrete  foundation  with  2x5  sleepers 
tongue  and  groove  pine   floor  64x220 — \A,2^ 

4"  Concrete  foundation  with  2x4  sleepers 
tongue  and  groove  pine  floor  50x85x2,  8,500 
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Depreciation 
ial  Years  to 

e  12/23/44 


Original 
Cost 


Depreciation  at 

5%  per  each  year 

or  fractional 

part  thereof 


Option  Price 
as  of  12/23/44 


114,317.04 


17,147.56 


97,169.48 


5,560.00 


834.00 


4,726.00 


3,607.93 


541.19 


3,066.74 


22,022.93 


3,303.44 


18,719.49 


2,250.00 


225.00 


2,025.00 
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Item 


Description 


IIA 


2122 


IIA 
IIA 


2123 


2124 


Mold  Loft  No.  2-A 
Mold   Loft   No.   3 


Yard  Toilets  and  Wash 
Rooms 


Miscellaneous    Small 
Buildings 

Miscellaneous  Work  Per- 
formed on  Buildings 
on  that  portion  of  the 
Original  site  which 
was  abandoned  for 
use  by  the  Navy. 


IIB 

2201 

Heating    and    Plumbing 
Fixtures    in    Buildings 

IIB 

2202 

Lighting  Fixtures 

IIB 

2203 

Miscellaneous      Building 

Installations  (  N  o  n  ■ 
mechanical) 

lie         2301         Special      Gantry      Track 
for    Handling    Skeggs 

lie         2302        West   Bulkhead 

A  380'  Section  of 
Bulkhead  north  of 
Dock  No.  1,  consist- 
ing of  30'  14"  steel  H. 
Piles  (#89  per  foot), 
on  10'  centers  with 
precast  concrete  slabs 
between  piling  extend- 
ing to  a  depth  of  19' 
below  the  top  of  the 
piles. 

lie         2303        Roads  &  Gravel  Surfac- 
ing 


4"    concrete    foundation    with    2x4    sleepers 
tongue  and  groove  pine  floor  65x95x2,   12,3 

4"    concrete    foundation    with    2x4    sleepers 
tongue   and   groove   pine   floor  65x220,   14,3' 
Total  square  feet  49,480. 

For  details  of  construction  see  following  tabl 
Bldg.  No.    #17       #23         #41         #47 
220         264  396  396 

Wood  Goncrete  eoncrete  Concrete 


Sq.  Ft. 

Floor 

Ceiling 

Height 

Sheathing   B&B 

Sash  Wood 


8'6" 


8'6" 
B&B 
Wood 


8'6"  8'6" 
B&B  B&B 
Wood     Wood 


Temporary  Frame  Buildings  on  Temporary 
tions  8,299  sq.ft. 

Machine  Shop — Mill  Buildings — Wash  Rooms 
houses — Timekeeping  Building — Engineering 
Mold  Lofts — Administration  Building. 


4  Exhaust  Fans — Fire  Gong. 


Approximately  300  lineal  feet  of  30  lb.  rail  o 
ard  timber  railroad  ties.    Spaced   16"  on  c 

Top  of  piles  driven  to  elevation  plus  12.  1 
rap  placed  in  front  of  piles  on  slope  of  1- 
from  elevation  minus  2  to  elevation  minus 
tween  Docks  1  &  2  and  60'  North  of  Doi 
bulkhead  consists  of  steel  sheet  piling  d 
elevation  of  top  of  piling  plus  12.  From  ( 
of  Dock  3  to  40'  south  of  Dock  2  thei 
bulkhead  protection. 


Inside  the  yard   there  are   approximately  7,0i 
feet  of  graded,  unpaved  roads. 
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Depreciation 
al  Years  to 

e  12/23/44 


Original 

Cost 


Depreciation  at 

5%  per  each  year 

or  fractional 

part  thereof 


Option  Price 
as  of  12/23/44 


17,748.26 


2,662.24 


15,086.02 


3 

2/2 


3,977.82 
14,537.38 


596.67 

1,817.17 


3,381.15 
12,720.21 


17,298.81 


2,594.82 


14,703.99 


3 

6,874.61 

1,031.19 

5,843.42 

3 

6,906.86 

1,036.03 

5,870.83 

3 

103.08 

15.46 

87.62 

2 

3,865.17 

386.52 

3,478.65 

62,094.15 
9,474.08 


9,314.12 
1,421.11 


52,780.03 
8,052.97 
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lie         2304 

lie         2305 


lie  2306 

lie  2307 

lie  2308 

lie  2309 

lie  2310 

lie  2311 


Item 


Description 


Yard  Grading  and  Pav- 
ing— Steel  Yard 

South   Bulkhead 
Location :    450'    West- 
erly from  Dock  No.  4 


Railway  Spur   Tracks 
(On  Leasehold) 

Boundary   Fence 


Sewage  Pump  Lift 
Includes   Pumps,    Mo- 
tors,   Switches 

Sewer  Mains 


Telephone    Lines 
(On  Leasehold) 


Gantry  Track  #1 

This  Gantry  is  lo- 
cated midway  between 
Docks  1  and  2.  Length 
790'. 


Yard  Grading  includes  leveling  and  prepan 
site.    Oil  Paving  done  in  steel  yard. 

This  bulkhead  is  constructed  along  U.  S.  I 
Line,  consisting  of  40'  ZP32  Steel  shee 
driven  to  elevation  minus  28.  The  bulkhea- 
with  2 — y%"  tie  rods,  50*  long  on  7'  centers 
inforced  concrete  beams  24"x36"  cast  be 
piling  at  15"  centers. 

There  are  5  Spur  Tracks— Rails  110#  R- 
#8  Switches. 

4,145'  of   #9  Gauge  2"  mesh   fencing.    3  Sti 
barb  wire  around  top  of   fence.    All   mate 
vanized,    1,480    ft.    of    fence    on    northline 
wooden  posts,  balance  steel  posts.    3  sets  o 
gates  included  in  the  above  length. 

Reinforced  concrete  Sump  6'  in  diameter,  24' 


350*  of  4"  Goncrete     Sewer  Pipe 
3686'  of  6" 

All  yard  telephone  lines  are  placed  in  und( 
conduits,  6,720'  of  Ya"  to  2".  The  telephor 
and  equipment  are  the  property  of  the  ! 
California   Telephone   Company. 

The  Gantry  for  this  track  is  supported  on 
rails,  14'  apart.  On  the  westerly  415'  of  tl 
the  rails  are  supported  on  14x14  DF  string 
ing  on  top  of  14x14  DF  Gaps,  5'  long, 
supported  by  2  untreated  DF  piles  30'  loi 
distance  between  bents  15'.  On  the  remai 
the  track  the  rail  is  supported  on  ties  wi 
timbers  at   30'   centers. 
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Depreciation 
il  Years  to 

12/23/44 


Original 
Cost 


Depreciation  at 

5%  per  each  year 

or  fractional 

part  thereof 


Option  Price 
as  of  12/23/44 


25,267.38 


3,790.11 


21,477.27 


1-3 


2 

2/2 


56,939.23 
20,822.52 


5,693.92 

2,602.82 


51,245.31 
18,219.70 


J-3 


2/2 


6,837.42 


854.68 


5,982.74 


1,991.32 
11,672.62 


298.70 
1,750.89 


1,692.62 
9,921.73 


3,322.01 


498.30 


2,823.71 


19,450.81 


2,917.62 


16,533.19 
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khedule    Page 


Item 


Description 


lie         2312        Gantry    Track    #2 

Length  740'  Gantry 
No.  2  is  located  67' 
south  of  the  center 
line  of    Dock   No.   2. 


lie         2313        Gantry  Track  #3 

Length  870'.  The  cen- 
ter line  of  Gantry  No. 
3  is  28'  south  of 
Dock  No.  3 


lie         2314        Gantry    Track    #4 

Total  length  of  this 
Gantry  as  originally 
constructed  is  875'. 
The  center  line  of 
Gantry  No.  4  is  lo- 
cated 28'  south  of 
Dock   No.   4. 


lie         2315        Water  &  Air  Lines 
(On   Leasehold) 


The  tracks  on  this  Gantry  are  carried  o: 
110#  rails.  The  distance  between  centeri 
trucks  is  20'7".  Each  set  of  rails  is  supp 
8"xl2"x8"  ties  on  20"  centers  with  cross  1 
30'.  The  track  is  supported  by  ballast  < 
to  a  depth  of  \'9"  below  the  top  of 
Total  length  of  track  780'. 

The  track  gauge  for  this  Gantry  is  Z2'.  Ej 
rail  is  supported  on  a  reinforced  concrete 
32"  wide  by  24"  deep.  The  stringer  in  tur 
ported  on  35'  DP  untreated  piles  driven  a 
on  a  batter  of  1  to  6  at  3'4"  centers  throuj 
entire  length  of  the  track. 

The  westerly  410'  is  supported  on  reinforced 
stringers  32"  wide  by  24"  deep.  The  sti 
turn  is  supported  on  35'  DP  untreated  pile 
alternately  on  a  batter  of  1  to  6  at  3'4"' 
The  track  is  cross  tied  at  30'  centers.  Th( 
465'  of  track  is  supported  on  8"xl2"x8'  tie 
centers.  The  road  bed  is  ballasted  wit 
gravel  below  the  top  of  the  ties. 

This  track  has  been  extended  easterly  228'. 
extension  the  110#  rails  are  supported  on  { 
ties  on  20'  centers  with  18"  of  gravel  balk 
top  of  ties.    The  track  is  cross  tied  at  30" 


Steel  Water  Lines 

1270'  10"  Steel  Pipe 

750'  8"   " 

6550'  6"   " 

2030'  4"   " 

490'  3"   " 

250'  ZYz"  " 

1420'  2"      " 

410'  1"   " 

400'  3/4"  " 


Gompressed  Air  Lines 
2050'  4"  Steel  Pipe 
1010'  3"       " 
6380'  2"       " 
2250'  1"      " 
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Depreciation 
al  Years  to 

;  12/23/44 


Original 
Cost 


Depreciation  at 

5%  per  each  year 

or  fractional 

part  thereof 


Option  Price 
as  of  12/23/44 


11,100.00 


1,110.00 


9,990.00 


47,850.00 


7,177.50 


40,672.50 


29,378.07 


2,937.81 


26,440.26 


33,750.52 


5,062.58 


28,687.94 
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[ 

'A 

Description                          » 

chedule 

Page 

Item 

lie 

2316 

Floodlighting  System 

System  for  plant  protection  and  night  work 
consisting  of   153   lights  mounted  on  wooc 
at  various  locations  in  the  yard.                    ' 

lie 

2317 

Electrical   Power  &  Light 
Lines 

This  includes  power  and  light  lines,  all  of  V\ 
laid  in  underground  conduit.    Power   is   fi 
from  the   San   Diego   Consolidated   Gas   &; 
Company,   delivered  to  the   main   substation 
site   at  2300  V.,   60  cycle,    A.C.    Distributi 
440,  220  and  110  volts.                                     4 

lie 

2318 

Substations 
9   Power   Substations 
2  Lighting  Substations 

Concrete   floor,    steel    frame    supports    for   eo 
wood  or  steel  fence. 

llC-l 

2401 

Exterior  Fence 

(Outside    o£    Lease- 
hold) 

300'  of  72"  #9  gauge  2"  mesh  fencing  1 — se 
gates  at  railroad  entrance  on  east  side  of 

I 

iie-i 

2402 

Railway  Spur  Tracks 
(Off  Leasehold) 

Rails    110#    relay— 2    #8  switches. 

iie-i 

2403 

Telephone  Lines 
(Off  Leasehold) 

The  telephone  cable  in  this  conduit  is  the  pre 
the  Southern  California  Telephone  Compai  ^ 

iie-i 

2404 

Sewer  Mains 
(Off  Leasehold) 

50'  of  6"  Concrete  Steel  Sewer  Main. 
200'  of  6"  Steel  Concrete  Sewer  Main.             i 

iie-i 

llC-l 

2405 
2406 

Waterline 

(Off  Leasehold) 
Abandoned   Work 

SUB-TOTALS 

820*—  6"  Steel  Pipe 
1050'— 10"     " 

The  following  items  of  Construction  were  pc 
on  that  portion  of  the  original  site  which  a 
abandoned  for  use  by  the  Navy. 
Preparation  of    Site 
Roadways   and  Area   Paving 
Utilities 

2501-2 

Pro-rata  of  Service  eosts 
TOTALS 

(For  basis  see  notes  on  Summary  Sheet) 
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Original 
Cost 


Buildings,  Ways,  etc. 
Page  8  of  8 


Depreciation  at 

5%  per  each  year 

or  fractional 

part  thereof 


Option  Price 
as  of  12/23/44 


3,181.40 


477.21 


2,704.19 


3 

79,075.31 

11,861.30 

67,214.01 

3 

34,107.73 

5,116.16 

28,991.57 

3 

500.00 

75.00 

425.00 

3 

2,906.54 

435.98 

2,470.56 

3 

156.00 

23.40 

132.60 

3 

1,196.00 

179.40 

1,016.60 

3 

4,360.00 

65400 

3,706.00 

37,501.98 


5,625.30 


31,876.68 


$1,825,707.25 

174,089.50 

$1,999,796.75 


$249,025.03 
(13.64%) 
23,745.80 

$272,770.83 


$1,576,682.22 

150,343.70 

$1,727,025.92 
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Option  Price  as  of  December  23,  1944  of  the  FaciHties  and  Maci 
as  Calculated  by  Gregory  D.  Smith  from  Assets-Property  I 
of  Defense  Plant  Corporation  Under  Lease  Agreement  b( 
Defense  Plant  Corporation  and  Tavares  Construction  Co. 
dated  December  27,  1941,  and  Amendments  thereto. 


2. 


Installations   (mechanical),  Movable  Equipment,   Cranes, 
Machinery,    Shop    Fixtures,    Laboratory    and    Test    Equi? 
Furniture  and  Fixtures,  Loading  and  Lifting  Trucks,  etc 


\sset  Property 

Record 
Ichedule     Page 


Item 


Description 


III-A       3101/5     Miscellaneous 

3106        2  Koehring  Paving  T3^pe 
Concrete   Mixers 

III-A-1     3201/14  Miscellaneous    Machine 
Tools 

III-A-2   3201/2     Miscellaneous    Equip- 
ment 
3303 

III-A-3     3401         1  Batching  Plant 


3402        1  American    Revolver 
Gantry   Crane 


1  American    Revolver 
Gantry  Crane 


3403         2  Washington   Gantry 
Cranes 


3404        1  Lorain   Crane 


1  Williams-Clamshell 
Bucket 


Clock,  Couches,  Fire  Extinguishers 
Model  27-E,  Serials  18470  &  18477   (used) 

Lathes,   Benders,   Drills,   Thread,   Mach.  etc. 

Punch  &  Shears 
Steam  Hammer 

Used  for  batching  of  aggregates  for  concrete 
ship  construction,  55  CU  YD  Capacity 

Model    #675    Serial    No.    127,    Electrically 
main   hoist   3   drum,   with    150  H.P.,   3   pha 
Motor,    105'  boom.     Swinger — Single   drum 
H.P.   D.C.   Motor    (DPC   #A-1) 

Model    #10125   Serial   No.   202,   Electrically  • 
125'  boom  with   following  equip: 
1—200  H.P.,  440  V.  60  cycle  motor 
1—125  H.P.,  440  V.  60  Cycle  motor 

1—  50  H.P.,  440  V.  60  cycle  motor 

2—  15  H.P.,  440  V.  60  cycle  motor 
3—2300/440  V  Transformers   (DPC  #A-lf 

Serial   #7837  and   #7844,  43  ton  capacity,   11 
10'  jib  including   following  equipment: 
2—150  H.P.  440V,  3  phase,  60  cycle  motor 

3—  30  H.P.  440V,  3  phase,  60  cycle  motor 
8—  15  H.P.  440V,  3  phase,  60  cycle  motor 
2 — Ingersoll-Rand    IVS    H.P.   Compressors 

2 — Transformers 

Miscellaneous  switch  gear  &  controls 

Model  40- A  Serial  #10326  W/35'  Boom,  inte 
section.  Clam  equipment  and  boom  splice, 
starter 

Model  1717  W/Standard  weights  and  teeth 
#7230 
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te 

Depreciation 

ial 

Years  to 

Original 

e 

12-23-44 

Cost 

Depreciation  at 
10%  per  each  year 

or  fractional  Option  Price 

part  thereof  as  of  12/23/44 


290.88  87.26  203.62 


3  14,790.36  4,437.11  10,353.25 

3  14,440.79  4,332.24  10,108.55 

2  6,908.19  1,381.64  5,526.55 


3  1,812.62  543.79  1,268.83 

2  638.00  127.60  510.40 


61,502.31  18,450.69  43,051.62 


33,873.91  10,162.17  23,711.74 


60,351.10  12,070.22  48,280.88 


141,321.02  42,396.31  98,924.71 


7,528.47  2,258.54  5,269.93 
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3408  1  Model  501  Koehring 
Combination  Shovel 
and   Dragline 


Serial    #1029  equipped  with   a  6   cylinder   D 
consin     Gasoline     Engine      (Serial      #l5lOi 
shovel  boom  with  16'  dipper  sticks,   1^  C. 
per     (attachment     #697).     44'    McCaflfery 
Crane  Boom  with  1-5'  Used 


sset  Property 

Record 
:hedule     Page  Item 


Description 


II-A-3     3427        1  Flash   Welder 


3443        1  Lumber  Carrier 


3444        1  Lumber  Carrier 


3405/7     Construction    Equipment 

3409/26 

3428/41 

3445/56 

[II-B       3501         1  Gardner   Denver   Air 
Compressor 

1  IngersoU-Rand  Air 
Compressor 

3502/8     Miscellaneous 


F-4   150  KVA,  440  Volt,   60  Cycle,   Automa 
Operated,    air    verticle    clamps,    automatic 
foot    switch    control,    complete    with    one 
copper  dies 

Model  90-12068  Ross  Carrier  #1796  equipp-) 
Wheel  hydraulic  brakes.  Goodyear  12-2. 
Hercules  WXLC-3  Motor  #182242  and  all 
ard  Equipment 

Model  90-7968-N   Rose  Carrier  Serial   #1867' 
4/4    whee/    hydraulic    brakes.     Firestone    1 
tires    Hercula    WXCL-3    Motor    #188053 
other   Standard  Equipment 

Concrete  towers,  chutes,  carts,  electric  be 
swing  saws,  woodworking  machines,  fire 
guishers,  hose  carts,  hose  reels,  etc. 

7^^x5^4x5  Class  WE — Two  stage  with  mo 
drive 

888  Cu.  Ft.  capacity.  Two  stage  with  motor 
Air   Hoists,    Chain    Hoists,    Chain    Pullers,    et( 


3509  2  Reconditioned  8"  Well 
Point  Pump  Electric 
Drive  Vacuum 


3510        1  Wintroath     Vertical 
Turbine  Pump   #3026 


351 1  1  Byron  Jackson  6" 
Electric  Centrifugal 
Pump 


1750'— 8"  Header  Pipe  1^"  outlets  3'  or  4'  on 
400 — 1^"  self  jetting  well  points 
400 — Swing  Joint  Asseml)lies 
380— li/4"x20'    Blk    Pipe    thread    both    ends 

coupling 
12—8"  Ells  for  Header  Pipe 
6 — Screw  Gates  Valves  8" 
5—8"  Ties 
200—8"  Spiral  Weld  Pipe  W/couplings 

Consisting  of  a  High  Vacuum,  sellpriming.     ( 
1700  G-PM,  complete  with  vacuum  chambe: 
Vacuum     pump     #30     HP     direct     drive, 
motor 

DPC  915  Serial  #92685  Motor  DPC  916,  GI 
#520474,  type  16-16A-12CX),  W/GE  Electric 
trols  and  iloat  switch  W/7'  of  6"  Suctio 
and    foot  valve 
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5,180.00  1,554.00  3,626.00 
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Depreciation 
ial  Years  to 

e  12-23-44 


Original 
Cost 


Depreciation  at 

10%  per  each  year 

or  fractional 

part  thereof 


Option  Price 
as  of  12/23/44 


7,415.27 


2,224.58 


5,190.69 


7,485.00 


2,245.50 


5,239.50 


6,592.10 


1,318.42 


5,273.68 


3 

41,201.42 

12,360.43 

28,840.99 

2 

11,348.56 

2,269.71 

9,078.85 

1 

3,879.56 

387.96 

3,491.60 

6,852.49 


2,055.75 


4,796.74 


14,117.05 
1,006.69 


4,235.11 
201.34 


9,881.94 
805.35 


14,269.40 


4,280.82 


9,968.58 


1,965.23 


589.57 


1,375.66 


187.50 


56.25 


131.25 
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3512        1  Used     3"     Split     Case         Direct    connected    to    A-15    HP-440    V.-60 
Byron  Jackson  Pump  RPM  3  PH.  Ball  Bearing,  U.  S.  Motor 


3513        1  Wintroath     Pump 
Serial   #2-73 


3514        1  Deep    Well    Pump 
Line   Starter 


3515  2  Thor  Sump  Pumps 

3516  1  IngersoU    Rand    Sump 

Pump 


1  Head  Type  SH-6-A,  W/  General  Electric 
Motor  W/18"  OD  Nipple,  thread  on  anc 
OD  Column,  3"  Tubing,  1-15/16"  Shaftin 
#20-2500  Bowls,  I  stage— 16"  OD  Straine; 

^  type  24"xl2" 

#3500  GPM  ar  50'  Head  equipped  W/60  H 
3PH-60  Cyc-Electric  Motor  and  Westingho 
11-200  Cross   Line  Starter 

#361-T 

#10351 


\sset  Property 

Record 
Ichedule     Page 

ni-B       3517 


3518 
3519 

3520 


Item  Description 

4 — #4    Byron   Jackson 
Sump  Pumps 

1 — Electric  Sump  Pump  Imperial   #BA-2— 60  eye. 


1 — Kimball  Krough  Ver- 
tical Pump 

4— Sterling  V/z"  Sta- 
tionary Gasoline 
Water   Pumps 


4"— New     DPC-698— US      VA     HP      Motor 
#261663  220/440V  W/5'4"  Suction   Pipe 

Pump    Model    3M    Engine    Model    RSC   2646 
Serial  #10302,  #105340,  #17434,  and  #14^ 


III-D       3601 
to 

3708 


Round  Winches,   TroUej^s,   Winding   Engine, 
Desks,   Tables,   Chairs,   etc. 

Typewriters,   Calculators,   Adding   Machines, 

Trays,  Baskets,   etc. 


3521/27  Miscellaneous 

Office  Furniture 

Office  Equipment 

Office  Supplies 

SUB-TOTALS 

2501-2      Pro-rata  of  Service  Costs   (For  basis  see  notes  on  Summary  Sheet) 

TOTALS 
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239.10  71.73  167.37 


3  2,060.29  618.09  1,442.20 

3  1,848.46  554.54  1,293.92 

3  300.00  90.00  210.00 

3  284.05  85.21  198.84 


Installations  (mechanical),  etc. 
Page  3  of  3  Pages 


te 

lal 

e 

Depreciation 
Years  to 
12-23-44 

Original 
Cost 

Depreciation  at 

10%  per  each  year 

or  fractional 

part  thereof 

Option  Price 
as  of  12/23/44 

2 

3 

1,135.66 

340.70 

794.96 

2 

3 

35.89 

10.77 

25.12 

266.80  80.04  186.76 


3 

222.29 

66.69 

155.60 

3 

3,416.11 

1,024.83 

2,391.28 

3 
2 
3 
2 
3 

18,996.55 

20,879.45 

32,492.39 

2,994.31 

398.47 

5,698.96 

4,175.89 

9,747.72 

598.86 

119.54 

13,297.59 

16,703.56 

22,744.67 

2,395.45 

278.93 

$550,527.74        $153,310.58        $397,217.16 
(27.85%) 
52,495.30         14,619.94         37,875.36 


$603,023.04        $167,930.52        $435,092.52 
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(Defendants'  Exhibit  Q) 
Option  Price  as  of  December  23,  1944  of  the  FaciHties  and  Mac 
as  Calculated  by  Gregory  D.  Smith  from  Assets-Property  1 
of  Defense  Plant  Corporation  Under  Lease  Agreement  b( 
Defense  Plant  Corporation  and  Tavares  Construction  Co. 
dated  December  27,  1941,  and  Amendments  thereto. 


3.      Portable  Durable  Tools  and  Automotive  Equipment 


Asset  Property 

Record 
khedule    Page 


Item 


Description 


IV-A   4103-4225   'Portable   Durable  Tools 

IV-B        4301        Automotive    Equipment 
4302 

4303 

4304 
4305 

4306 

4307 
4308 

4309 


4310 


Concrete  Vibrators,  Pneumatic  and  Electr.i 
saws,  welding  machines  and  torches,  etc. 

5  Bicycles,  Dajrton,  Balloon  Tires 

2  Economy  Model  Auto  Glides  #97984,  9803 
2  Glides  W/pass.  Side  Cars  #97887  #97892 

1 — 8  cyHnder  90  HP  Ford  Super  Deluxe 
Sedan  Four  600x16 — 4  ply  tires  &  seal 
Motor  No.  18-6790526 

1 — Ford  6  Deluxe  Tudor  Sedan  Motor  #l-(' 

1 — New  1942  Ford  6  Deluxe  Tudor  Sedai 
#1  GA-50962 

1 — New  1942 — 8  cylinder  Ford  Pick-up  Flor- 
FY-196  Motor  #1  GC-66082 

1-^  cylinder  1942  Ford  Pick-up  Motor  #1  ( 

1—158"— 90  HP  Stake  Truck  equipped  W/ 
ply  tires  (duals  in  rear)  overload  sprin 
forced  frame  &  special  cooling  Ford 

1—11/4    Ton    Flat    Rack    Ford    Truck— 158"^ 
HP  equipped  W/32x6-10  ply  tires    (duals 
overload    springs,   reinforced   frame   &   spec 
ing    system    W/area    signal    &    road    lights 
#99-t-472742 

1— New  1942  Ford  1^/4  ton  truck  cab  &  ch 
HP  8  cylinder  158"  platform  equipped 
Ton  ply  tires  all  around  duals  in  the  re: 
load  springs — reinforced  frame — long  arm 
signal  arm  &  clearance  lights  and  standar 
ment,  Motor   #BB-18-6797158 
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Portable  Durable  Tools 
&  Automotive  Equipment 
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Depreciation 
al  Years  to 

2  12/23/44 


Original 
Cost 


Depreciation  at 

25%  per  each  year 

or  fractional 

part  thereof 


Option  Price 
as  of  12/23/44 


67,227.88 
2,708.95 

205.74 


50,420.91 
1,354.47 

102.87 


16,806.97 
1,354.48 

102.87 


831.80 


623.85 


207.95 


1,222.22 
1,184.24 


916.67 
888.18 


305.55 
296.06 


1,184.24 


888.18 


296.06 


895.30 
843.30 


671.48 
632.48 


223.82 
210.82 


1,316.05 


987.04 


329.01 


1,334.01 


1,000.51 


333.50 


1,308.26 


981.20 


327.06 
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Item 


Description 


IV-B        4311 


Automotive    Equipment 
(Continued) 


A — KS-6H — International    Trucks    equipped    ' 
following : 

Overload  springs — fish  plated  frame  825x2C 
tires  on  Budd  wheels — Duals  in  rear  Booste 
and    reserve   tank — 2    long    arms    mirrors- 
arm    woods    hydraulic    C-12 — 4    yard    hoc 
yards   ends   and   3/16"    Flooring — Woods   1 
FICS    cam    and    roller    type    hoist,    3 — 42 
gates — clearance    lights    &    reflectors 
Serial  Nos.       1004-KS-4502 
A-1005-KS-66875 
A-1006-KS-67374 
A-1007-KS-67721 

1 — SK — 6   H.    International   Truck  equipped 
following : 

Serial  No.  K-S-6-6377 — Overload  spring  fii 
frame  825x20 — 10  ply  tires  on  Budd  wheel 
in  rear — /booster  brakes  and  reserve  Tanks 
arm  mirrors  1  signal  arm — Woods  1 
C-12"— 4  Yd  body  W/5  Yard  ends  an 
flooring — Woods  hydraulic  FICS  Cam  ar 
type  hoist — 3-42"  Batch  Gates — Clearance 
reflectors 

SUB-TOTALS 

2501-2      Pro-rata  of  Service  Costs   (For  basis  see  notes  on  Summary  Sheet) 

TOTALS 


431? 
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Portable  Durable  Tools 
&  Automotive  Equipment 
Page  2  of  2  Pages 


Depreciation 
al  Years  to 

;  12-23-44 


Original 
Cost 


Depreciation  at 

25%  per  each  year 

or  fractional 

part  thereof 


Option  Price 
as  of  12/23/44 


11,948.00 


5,974.00 


5,974.00 


2,987.00 

$  95,1%.99 

9,077.46 

$104,274.45 


1,493.50 

$66,935.34 

(70.31%) 

6,382.36 

$73,317.70 


1,493.50 
$28,261.65 

2,695.10 
$30,956.75 
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(Defendants'  Exhibit  Q) 

Option  Price  as  of  December  23,  1944  of  the  FaciHties  and  Mac 
as  Calculated  by  Gregory  D.  Smith  from  Assets-Property  ] 
of  Defense  Plant  Corporation  Under  Lease  Agreement  b 
Defense  Plant  Corporation  and  Tavares  Construction  Co 
dated  December  27,  1941,  and  Amendments  thereto. 


SUMMARY  SHEET 
Proration  of  Service  Costs  was  arrived  at  by  dividing  total  service  costs  of  %'c 
by  total  direct  cost  of  $2,471,431.98  and  multiplying  direct  costs  under  eachi 
by  the  resulting  percentage  (9.53545%). 
Depreciation  on  Service  Costs  was  calculated  at  the  same  percentage  that  depreciati: 
each  schedule  bears  to  original  direct  cost  under  each  schedule.  This  perct 
shown  in  parenthesis  in  depreciation  column. 

RECAPITULATION 

Schedule  1.     Buildings,    Ways,    Docks,    Structures,    Improvements     (fencing,    pavi 
tracks,  etc.,)   and  Building  Installations  other  than  Mechanical 


Schedule  2.     Installations     (mechanical),    Movable    Equipment,    Cranes,    Tools,    Mi 
Shop    Fixtures,    Laboratory    and    Test    Equipment,    Furniture    and 
Loading  and  Lifting  Trucks,  etc. 


Schedule  3.     Portable  Durable  Tools  and  Automotive  Equipment 


GRAND  TOTALS 


*  From  the  option  price  of  $2,193,075.19  a  deduction  should  be  made  in  the 
amount  of  $51,838.70  for  work  done  at  that  portion  of  the  original  site 
which  was  later  abandoned  for  use  l>y  the  Navy  and,  therefore,  is  not 
included  in  the  site  subject  to  the  option 


II 


NET 


No.  248.     U.  S.  A.  vs.  Land.     Deft.  Exhibit  No.  Q.     Filed  2/19/47.     Edmund 
Clerk;   By  P.   D.  Hooser,   Deputy  Clerk. 

[Endorsed]  :     Filed  Feb.  29,  1947.    Edmund  L.  Smith, 
Clerk.     [1277] 
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Original  Cost  Depreciation  Option  Price 

$1,825,707.25         $249,025.03         $1,576,682.22 

174,089.50  23,745.80  150,343.70 


$  17,298.81 
37,501.98 

$  54,800.79 


Costs  (9.5354%)     5,225.50 


$1,999,796.75         $272,770.83  $1,727,025.92 

$  550.527.74         $153,310.58         $  397,217.16 
52,495.30  14,619.94  37,875.36 


$  603,023.04         $167,930.52         $  435,092.52 

$  95,196.99         $  66,935.34         $  28,261.65 
9,077.46  6,382.36  2,695.10 


$  104,274.45         $  73,317.70         $  30,956.75 

$2,471,431.98         $469,270.95         $2,002,161.03 

235,662.26  44,748.10  190,914.16 


$2,707,094.24         $514,019.05         $2,193,075.19* 


$  60,026.29  (13.64%)  $  8,187.59         $  51,838.70 


$2,647,067.95         $505,831.46         $2,141,236.49 


1334     Tavares  Construction  Compmiy,  Inc.^  et  al., 

REPORTER'S    TRANSCRIPT    OF    PROCEEDINGS 
ON  HEARING  OF  MOTION  FOR  NEW  TRIAL.  [1] 

San  Diego,  California,  Friday,  June  6,   1947. 
10:00  A.M. 

The  Court:     Now,  we  will  take  up  the  lands  case. 

Mr.  Berrey:  I  would  like  to  present  the  judgment 
at  this  time,  your  Honor. 

The  Court:     I  have  a  copy  of  it  and  have  read  it  over. 

Mr.  Berrey:  The  judgment  has  been  approved  by  the 
government  as  to  form  subject  to  its  objection,  by  the  at- 
torney for  the  Johnsons,  by  the  attorney  for  National 
City,  by  the  attorney  for  the  San  Francisco  Bridge  Com- 
pany, by  Leonard  McLaughlin,  and  by  the  attorney  for 
the  County. 

Mr.  John  M.  Martin:  If  the  court  please,  on  behalf 
of  the  defendants  Tavares  Construction  Company,  et  al., 
I  want  to  very  briefly  object  to  the  entry  of  the  judgment 
on  the  ground  it  is  not  sustained  by  the  record  in  this 
case.  In  order  to  make  the  grounds  of  my  objection 
concise  and  very  brief,  I  will  state  they  are  the  same  as 
those  set  forth  in  the  motion  for  a  new  trial,  the  sup- 
porting affidavits  and  the  memorandum  of  points  and 
authorities,  copies  of  which  I  have  previously  handed  the 
court  and  government  counsel.  The  only  objection  I 
would  like  to  particularly  direct  the  court's  attention  to 
at  this  time  is  that  I  feel  that  the  issue  of  fact  in  this 
case  have  not  been  fully  tried,  having  in  mind  particularly 
the  fact  that  there  was  not  submitted  to  the  jury  the  issue 
of  fact  as  to  the  date  of  the  taking  as  to  parcel  A,  ]3] 
and  the  jury  made  no  determination,  nor  has  the  court 
made  any  determination  of  that  fact,  and  I  feel  the  issues 
of  fact  have  not  been  fully  tried. 
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The  Court:  Mr.  Monroe,  do  you  want  to  say  any- 
thing on  that  phase  of  the  case? 

Mr.  Monroe:  That,  your  Honor,  doesn't  have  to  do 
with  me.  The  only  reason  I  am  here  is  because  the  gov- 
ernment served  me  with  an  objection  to  the  form  of  the 
judgment,  and  I  am  here  to  answer  that  objection.  That 
is  all. 

The  Court:  You  think  this  proposed  judgment  is  cor- 
rect? 

Mr.  Monroe:     I  think  it  is  correct. 

The  Court:     What  is  the  objection? 

Mr.  Berrey:  The  objection  which  we  are  presenting 
here,  your  Honor,  is  to  that  portion  of  the  language  in 
paragraph  5,  that  is  on  page  11  of  the  judgment,  which 
provides  for  the  payment  at  line  30,  "together  with  inter- 
est at  the  rate  of  six  per  cent  per  annum  on  the  sum 
of  $650,000  from  November  10,  1942,  the  date  the  United 
States  entered  into  possession  thereof,  to  October  3,  1944, 
the  date  of  the  filing  of  Declaration  of  Taking  No.  1 
and  of  the  deposit  of  $106,240  in  the  Registry  of  this 
Court     .     .     ." 

It  is  our  contention  that  inasmuch  as  there  was  no 
determination  of  the  date  of  the  taking  of  parcel  A,  that 
there  is  no  support  for  the  provision  for  payment  of  inter- 
est on  that  portion  of  the  judgment  which  is  apportioned 
to  parcel  A,  that  is,  from  November  10,  1942  to  October 
3,  1944. 

We  are  presenting  this  objection  as  a  precautionary  [4] 
measure  to  protect  our  right  in  case  the  contemplated 
settlement  with  the  City  of  National  City  should  not  be 
concluded. 

The  Court:     What  is  the  status  of  that? 
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Mr.  Berrey:  The  status  of  that,  as  I  understand  it,  is 
that  the  City  Council  has  authorized  the  City  Manager 
and  the  City  Attorney  to  make  the  offer  of  settlement  sug- 
gested by  Mr.  Dudley  of  the  Navy  Department.  The 
formal  resolution  has  not  been  received,  but  word  has 
already  gone  forward  to  Washington  of  the  proposal,  and 
the  machinery  has  commenced  rolling  to  obtain  the  govern- 
ment's approval  of  the  offer. 

The  Court:  The  last  I  heard  was  that  the  meeting 
had  not  been  able  to  get  a  quorum,  or  get  all  of  the  mem- 
bers of  the  Board  present. 

Mr.  Berrey:  That  was  accomplished  last  Tuesday, 
your  Honor.  As  I  say,  since  then  that  information  has 
been  conveyed  to  Washington,  to  the  Navy  Department. 

The  Court :  So  that  the  Board  did  regularly  meet,  Mr. 
Monroe,  in  the  past  week? 

Mr.  Monroe :     That  is  what  I  am  informed,  yes. 

The  Court:  The  City  Attorney  is  here,  and  he  prob- 
ably knows.     Mr.  Campbell? 

Mr.  Edwin  M.  Campbell:  Yes,  that  is  a  fact,  your 
Honor. 

The  Court:  Now,  Mr.  Monroe,  if  you  want  to  say 
anything  in  response  to  counsel,  you  may  do  so. 

Mr.  Monroe:  I  am,  of  course,  only  interested  in  this 
[5]  objection,  and  your  Honor  will  recollect — 

The  Court:  What  page  are  you  referring  to  in  the 
transcript  ? 

Mr.  Monroe:  First  I  have  before  me  page  1260.  It 
is  the  last  volume,  your  Honor,  the  volume  of  February 
27th,  and  it  is  the  instructions  to  the  jury.  The  court 
instructed  the  jury: 

"With  respect  to  such  area  the  owners  are  entitled 
to  recover   the  actual  value  of  the  land,   that  is   to 
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say,  the  market  value  as  of  the  time  of  the  taking 
thereof  by  the  United  States  Government,  to-wit,  on 
November  10,  1942." 

That  was  the  date  which  was  fixed.  Your  Honor  will 
recollect  that  was  fixed  over  our  objection.  We  were 
contending  during  the  time  that  we  should  be  permitted 
to  introduce  evidence  of  the  value  as  of  a  later  date,  and 
it  was  held  that  November  10,  1942  was  the  deadline  for 
the  value. 

Now,  turning  back  to  page  1257,  it  seems  to  me  that 
as  to  parcel  A  the  question  was  squarely  presented  to 
the  jury  as  a  question  of  fact.  The  court  said  at  line  10: 
"If  you  find  that  the  condemnation  and  taking  by 
plaintiff  United  States  of  America  of  Parcel  A  here- 
in was  a  part  of  the  same  project  for  which  the  other 
lands  herein  have  been  condemned  and  taken  by  the 
United  States  of  America,  and  that  it  was  certain  [6] 
on  November  10,  1942  that  Parcel  A  would  be  con- 
demned and  taken  as  a  part  of  the  same  project  for 
which  the  other  lands  herein  condemned  have  been 
taken,  then  and  in  that  event  you  must  evaluate  Par- 
cel A  in  the  same  manner  and  use  the  same  date 
of  valuation  as  if  Parcel  A  had  been  included  in  the 
original  complaint  for  condemnation  filed  herein  No- 
vember 10,  1942." 

So  the  decision  of  the  jury  fixing  that  is  clearly  a  de- 
cision of  fact  in  the  case.  I  think  the  matter  was  squarely 
presented.  Had  we  been  permitted  to  put  in  evidence  as 
to  values  subsequent  to  that  date,  we  would  have  pro- 
duced evidence  of  value  considerably  in  excess  of  the  value 
which  was  shown,  but  your  Honor  ruled  that  November 
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10th  was  the  date,  and  our  evidence  was  brought  in  as 
of  that  date.  That  date  was  submitted  to  the  jury,  and 
I  see  no  reason  why  the  judgment  should  not  reflect 
exactly  what  took  place  and  exactly  what  date  the  valua- 
tion was  fixed  at. 

The  Court:  I  think  so,  with  respect  to  all  of  the  in- 
terests except  possibly  the  Tavares'  interests.  I  notice 
that  Mr.  Martin  here  made  mention  of  a  conversation 
he  had  with  the  judge  of  the  court  in  chambers  with  re- 
spect to  that  matter  that  there  was  evidence  that  to  the 
mind  of  the  court,  so  far  as  the  Tavares  interests  were 
concerned  indicated  that  there  might  have  been  some  lit- 
tle variation,  in  so  far  as  the  [7]  introduction  as  to  par- 
cel A,  which  was  the  submerged  portion  of  the  project,  as 
to  the  date  of  taking  with  respect  to  any  interests  that 
the  Tavares  litigants  may  have  had.  But  as  to  the  tak- 
ing itself,  so  far  as  the  other  interests  were  concerned, 
those  who  were  seeking  just  compensation  for  the  taking 
of  either  real  property  or  submerged  property,  or  property 
of  a  type  that  would  be  connected  with  the  terrain  itself, 
or  with  the  waters  themselves,  as  distinguished  from  the 
Tavares  interests,  I  felt  that  there  was  a  factual  ques- 
tion there  that  should  be  covered  by  the  instruction,  and 
that  was  the  reason  that  I  gave  the  instruction  which 
you  have  just  called  to  the  Court's  attention  on  page  1257 
of  the  transcript. 

I  think  so  far  as  the  judgment  is  concerned  that  the 
date,  November  10,  1942,  should  be  the  date  concerning 
which  interest  matters  are  to  be  assessed,  in  so  far  as  the 
recoveries  that  were  included  in  the  findings  of  the  jury 
as  concerned.  The  objection  of  the  government  will  be 
overruled. 
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Mr.  Monroe:  I  wonder,  your  Honor,  might  counsel 
for  National  City  then  be  excused?  I  take  it  we  have 
nothing  to  do  with  the  other  matter. 

Mr.  Sloane:  And  may  that  also  be  true  of  counsel  for 
the  San  Francisco  Bridge  Company? 

The  Court:     I  think  so. 

Mr.  John  M.  Martin:  May  we  note  an  exception  to 
the  ruling,  your  Honor?  [8] 

The  Court:     Yes. 

Just  a  moment.     Is  this  the  original  of  the  judgment? 

Mr.  Berrey:  That  is  the  original  which  I  presented 
to  your  Honor. 

The  Court:     You  have  seen  it,  Mr.  Monroe,  have  you? 

Mr.  Monroe:  Yes,  I  have  examined  it.  I  think  it  is 
in  good  shape. 

The  Court:  The  judgment  will  be  accordingly  signed. 
I  want  to  say  one  thing  more  before  I  sign  it.  I  have 
not  checked  the  computation  of  these  various  items.  I  as- 
sume you  have  all  done  so. 

Mr.  Monroe:     I  think  they  are  correct,  your  Honor. 

Mr.  John  M.  Martin :  If  the  court  please,  before  other 
counsel  leave  I  would  like  to  have  them  stipulate  that  the 
motion  for  new  trial,  which  I  am  presenting  on  behalf  of 
Tavares,  et  al.,  may  be  heard  at  this  time.  We  are  in  a 
consolidated  situation  here,  where  I  don't  know  whether 
any  of  them  want  to  be  present  or  not. 

The  Court:  Apparently  Mr.  Monroe  has  suggested, 
and  Mr.  Sloane  also,  and  I  saw  Mr.  Campbell  assent  with 
a  nod  of  his  head,  that  they  don't  care  to  be  present. 

Mr.  John  M.  Martin:     Very  well. 

Mr.  Monroe:  I  see  no  reason  why  we  should  take  part 
in  the  argument. 
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Mr.  John  M.  Martin :  I  just  wanted  them  to  know  I 
am  going  [9]  to  present  a  motion  for  a  new  trial  today, 
and  they  may  satisfy  their  own  pleasure. 

The  Court:  And  the  court  is  here  to  hear  your  motion 
for  a  new  trial. 

Mr.  Monroe:  As  I  understand  it,  a  new  trial  might  be 
granted  as  to  them  and  not  as  to  us. 

The  Court:     That  is  right. 

Mr.  Monroe:  And  it  might  take  such  form  that  the 
court  would  decide  the  motion  for  new  trial  had  to  be 
granted  as  to  everybody,  which  we  couldn't  help  even  if 
we  were  here,  and  I  see  no  reason  why  we  should  take 
part  in  the  argument. 

The  Court:     I  don't  either,  gentlemen. 

Mr.  Sloane:  That  is  right.  I  had  counted  on  two 
days,  but  if  I  am  not  allowed  that,  I  will  depart,  your 
Honor. 

(Thereupon  counsel  for  the  defendant,  City  of  Na- 
tional City,  and  for  the  defendant,  San  Francisco  Bridge 
Company,  retired  from  the  court  room.) 

The  Court:     You  may  proceed,  Mr.  Martin. 

Mr.  John  M.  Martin:  If  the  court  please,  I  would 
like  at  the  proper  time  to  file  the  original  of  the  motion 
for  the  new  trial,  the  affidavits  and  memorandum  of 
points  and  authorities,  and  I  would  like  to  have  the  record 
show  they  are  filed  subsequent  to  the  entry  of  the  judg- 
ment which  your  Honor  has  just  signed. 

The  Court:     So  ordered.  [10] 

(The  documents  referred  to  were  filed.) 

The  Court:  I  have  read  the  motion  for  a  new  trial, 
the  supporting  affidavits  and  the  memorandum,  so  that  you 
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need  not  take  up  any  time  in  reviewing  those  matters, 
unless  you  desire  to  do  so  in  your  argument.    Proceed. 

Mr.  Crouch:  Your  Honor,  please,  I  will  devote  my 
argument  to  the  presentation  of  two  points;  first,  that 
there  were  additional  instructions  which  should  have  been 
given  to  the  jury,  and  second,  that  certain  of  the  instruc- 
tions which  were  given  to  the  jury  were  erroneous. 

I  have  no  temerity  in  arguing  these  contentions  because 
of  the  feeling  that  the  court  might  have  that  I  had  a 
very  low  opinion  of  its  legal  ability,  because  this  court 
knows  that  for  over  thirty-five  years  I  have  had  an  en- 
tirely different  opinion,  and  through  all  of  the  years  com- 
mencing at  a  time  when  we  were  both  somewhat  younger 
boys  than  we  are  today. 

To  my  mind  these  errors  are  due  to  the  fact  that  per- 
haps all  of  us  were  endeavoring  to  find  something  for  use 
in  this  case  when  in  the  reported  decisions  there  was  no 
case  like  this  one.  I  think  it  is  quite  evident  that  all  of 
us  were  laboring  in  the  dark  in  seeking  to  find  the  true 
rule  for  the  assessment  of  damages  to  our  client.  That 
is  I  think  quite  apparent  from  the  record,  from  state- 
ments by  counsel,  as  well  as  by  the  court,  and  I  think 
that  it  is  also  true  that  because  this  jury  were  also  in  the 
dark  and  were  left  in  the  dark  until  [11]  the  court  in- 
structed them  and  gave  them  a  rule,  that  the  reason  why 
the  verdict  was  zero  as  to  our  client  was  because  the  jury 
felt  that  it  was  their  duty,  as  it  was,  to  follow  that  rule. 

Now,  it  is  fundamental  that  under  the  Fifth  Amend- 
ment to  the  Constitution  of  the  United  States  private 
property  cannot  be  taken  for  public  use  without  the  pay- 
ment of  just  compensation,  and  this  case  was  all  about  and 
devoted  to  an  effort  to  find  what  in  this  particular  situa- 
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tion  was  just  compensation.  Of  necessity,  from  the  rec- 
ord some  compensation  should  have  been  awarded.  The 
case  was  in  that  state  before  the  jury  was  ever  empaneled, 
before  your  Honor  was  ever  requested  to  sit  in  it,  because 
the  ruling  of  Judge  Yankwich  on  pre-trial,  under  the  law, 
becomes  a  part  of  the  judgment,  which  your  Honor  was 
obligated  to  follow,  and  on  the  10th  day  of  October,  1946 
in  Judge  Yankwich's  ruling  on  the  pre-trial  hearing  as  to 
the  interests  of  the  Tavares  Construction  Company,  he 
specifically  answered  two  questions: 

(a)  Have  the  lease  and  option  rights  of  the  Tavares 
Construction  Company  been  taken  and  condemned  in  this 
action  ? 

His  answer  was  in  the  affirmative. 

(b)  Does  the  defendant,  Tavares  Construction  Com- 
pany, have  a  compensable  interest  in  the  property  taken 
by  the  condemnation  proceeding? 

The  court  answered  affirmatively.  [12] 

Now,  you  cannot  compensate  anybody  by  giving  them 
zero.  I  don't  need  to  argue  on  that  point.  The  mere 
making  of  it  shows  that  there  is  no  answer  to  it.  I  might, 
however,  although  I  almost  feel  like  I  am  insulting  the 
intelligence  of  the  court  when  I  do  it,  tell  you  what  Web- 
ster says  is  the  definition  of  the  word  "compensation." 

Here  are  some  synonyms:  to  remunerate;  to  make  up 
for;  to  make  amends  for;  to  recompense;  to  counterbal- 
ance. 

Suppose  the  rights  of  the  Tavares  Construction  Com- 
pany were  put  on  one  side  of  the  scales.  Could  you  coun- 
terbalance them  by  putting  zero  on  the  other  side  of  the 
scale?  Suppose  we  paraphrase  Judge  Yankwich's  pre- 
trial ruling,  and  the  question  had  been :  As  to  the  lease 
and  option  of  the  Tavares  Construction  Company  in  this 
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case,  should  they  be  compensated  for  it,  should  they  be  re- 
munerated for  it,  should  the  government  have  given  them 
something  to  make  up  for  it,  to  make  amends  for  it? 
And  suppose  Judge  Yankwich  had  said,  "Yes."  It  could 
not  be  any  stronger  than  it  is.     That  is  the  record. 

Now,  the  erroneous  instruction  or  instructions,  because 
it  occurred  twice,  that  I  refer  to  are  found  on  pages  1263 
and  1266  of  the  transcript.  I  read  from  your  Honor's 
instructions : 

"The  interest  of  the  Tavares  Construction  Com- 
pany and  its  associates  arises  out  of  an  instrument 
which  is  in  evidence  as  Defendants'  Exhibit  W 
.  .  .  ;  [13]  you  are  to  determine  what  is  the  fair 
market  value  of  the  interest  arising  out  of  such  in- 
strument   .    .     ." 

The  Court:  Pardon  me,  Mr.  Crouch.  I  do  not  find 
that  yet. 

Mr.  Crouch:     I  am  reading  from  page  1263. 

The  Court:  I  have  that  page.  What  line  are  you 
commencing  on? 

Mr.  Crouch:     Line  5. 

The  Court:  Line  5.  You  have  the  original  instruc- 
tions, I  take  it.  Are  you  reading  from  that,  or  are  you 
reading  from  the  transcript? 

Mr.   Crouch.     I  am  reading  from  the  transcript. 

The  Court:  The  transcript  commencing  on  line  5,  page 
1263,  is,  "to  wit,  what  is  the  amount,"  and  so  forth. 

Mr.  Crouch:  Well,  the  first  one,  your  Honor,  was  on 
page  1263  of  the  transcript. 

The  Court:     Page  1263.     That  is  what  I  have. 

Mr.  Crouch:     Line  5. 

The  Court:  I  will  hand  this  to  you.  It  may  not  be  a 
correct  copy. 
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Mr.  Crouch:     Yes.     (Indicating) 

The  Court:  I  see.  Right  after  the  comma.  I  under- 
stand. 

Mr.  Crouch :     Reading  from  Hne  5  : 

"to-wit,  what  is  the  amount  for  which  the  interest 
[14]  of  said  Tavares  Construction  Company  and  its 
associates  under  said  instrument  of  agreement  could 
have  been  sold  for  on  the  open  market  for  cash  on 
December  23,  1944,  the  date  it  was  taken  or  canceled 
by  this  proceeding  or  within  a  reasonable  time  there- 
after; and  in  this  connection  if  you  find  that  the 
interest  of  the  Tavares  Construction  and  its  associates 
under  said  instrument  of  agreement  is  so  speculative 
and  conjectural  that  no  purchaser  in  the  open  market 
would  have  purchased  the  same  except  for  a  nominal 
consideration  then  your  verdict  as  to  the  interest  of 
the  Tavares  Construction  Company  and  the  Concrete 
Ship  Constructors  herein  must  be  in  a  nominal  figure 
only." 

And  on  page  1266,  line  5 : 

'Tf  you  find  the  company  could  have  made  such 
a  sale  your  verdict  will  be  for  the  amount  you  in  your 
judgment  determine  the  company  could  have  gotten 
for  it.  You  will  consider  the  entire  instrument,  not 
just  parts  of  it.  If  you  find  it  could  not  have  been 
sold,  then  your  verdict  as  to  Tavares  Construction 
Company,  Inc.  will  be  zero," 

I  do  not  believe  that  is  the  law.  Throughout  this  case 
various  remarks  were  made  by  the  court  which  indicated 
that  it  [15]  had  given  serious  study  to  the  Miller  case, 
and,  in  fact,  to  my  mind  the  Miller  case  goes  the  farthest 
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in  shedding  light  on  these  cases  of  any  of  them  that  I 
have  read.  But  that  case  did  not  go  far  enough  to  fit  this 
case. 

Now,  what  I  am  trying  to  do,  your  Honor,  this  morning 
is  to  convince  you  that  it  was  your  duty,  and  still  is  your 
duty,  to  make  some  law  in  this  case.  This  is  a  court  of 
equity.  This  is  an  equitable  proceeding.  This  court 
knows  the  history  of  courts  of  equity,  and  how  they  came 
into  being.  They  were  born  because  of  the  rigours  of  the 
common  law.  They  grew  out  of  and  because  of  the  in- 
justices of  the  application  of  the  rules  of  common  law  in 
England  to  peculiar  cases,  creating  great  hardships  and 
inequities  and  injustices,  because  there  was  nothing  under 
the  common  law  by  which  they  could  do  otherwise,  and 
so  the  court's  King's  Bench  got  to  taking  cognizance  of 
these  peculiar  cases,  and  they  tried  to  find  a  writ,  and  they 
would  issue  a  writ,  and  when  they  had  a  case  where  they 
found  that  they  never  had  issued  a  writ  in  a  similar  case 
to  guide  them,  they  invented  a  new  writ.  That  is  to  the 
credit  of  the  courts  of  equity  of  England,  and  of  the 
United  States,  and  let  me  lay  a  fitting  tribute  at  the  feet 
of  those  courts  of  equity  in  this  land  of  ours,  because 
they  have  always  been  guided  by  the  desire  in  every  case 
to  see  that  justice  shall  be  done,  notwithstanding  the  letter 
of  the  law,  and  totally  irrespective  of  whether  there  was 
any  precedent  [16]  for  their  action. 

I  started  to  talk  about  this  Miller  case  and  got  ofif  the 
track,  because  when  your  heart  is  full,  your  Honor,  you 
will  boil  over  once  in  a  while.  Now,  the  Miller  case  rec- 
ognized that  there  might  be  cases  where  the  rule  laid 
down  there  would  not  apply,  couldn't  be  used,  and  we  all 
overlooked  that.     I  read  from  the  decision  as  reported  in 
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87  Law.  Ed.  at  page  342,  the  opinion  written  by  Justice 

Roberts : 

"The  Fifth  Amendment  of  the  Constitution  pro- 
vides that  private  property  shall  not  be  taken  for 
public  use  without  just  compensation.  Such  com- 
pensation means  the  full  and  perfect  equivalent  in 
money  of  the  property  taken.  The  owner  is  to  be 
put  in  as  good  condition  pecuniarily  as  he  would 
have  occupied  if  his  property  had  not  been  taken. 

"It  is  conceivable  that  an  owner's  indemnity 
should  be  measured  in  various  ways  depending  upon 
the  cirumstances  of  each  case  and  that  no  general 
formula  should  be  used  for  the  purpose." 

In  other  words,  the  court  says  there  is  no  yardstick  that 
will  measure  every  right  that  is  taken. 

"In  an  effort,  however,  to  find  some  practical  stand- 
ard, the  courts  early  adopted,  and  have  retained,  the 
concept  of  market  value.  The  owner  [17]  has  been 
said  to  be  entitled  to  the  Value,'  the  'market  value,' 
and  the  'fair  market  value'  of  what  is  taken.  The 
term  'fair'  hardly  adds  anything  to  the  phrase 
'market  value,'  which  denotes  what  'it  fairly  may  be 
believed  that  a  purchaser  in  fair  market  conditions 
would  have  given,'     .     .     . 

"Respondents  correctly  say  that  value  is  to  be  as- 
certained as  of  the  date  of  taking.  But  they  insist 
that  no  element  which  goes  to  make  up  value  as  at 
that  moment  is  to  be  discarded  or  eliminated.  We 
think  the  proposition  is  too  broadly  stated." 
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Now,  here  is  the  text  of  my  sermon,  and  my  entire 
morning  discourse  is  to  be  on  that  text.  It  isn't  in  the 
Bible,  but  it  is  in  the  next  best  thing  to  it: 

"Where,  for  any  reason,  property  has  no  market, 
resort  must  be  had  to  other  data  to  ascertain  its 
value;     .     .     ." 

Yet  your  Honor  instructed  the  jury  that  if  they  did  not 
believe  that  lease  or  contract  could  be  sold  on  the  market, 
their  verdict  should  be  zero.  You  told  them  that  twice. 
And  when  the  jury  still  couldn't  get  it  through  their 
heads,  they  came  back  for  further  instructions,  and  they 
didn't  get  any  more  light.  You  just  reread  those  same 
things  to  them. 

Now,  I  can  appreciate  your  Honor's  reason  for  that. 
You  probably  have  found  out  from  bitter  experience  of 
time  that  [18]  when  juries  come  back  and  you  attempt 
informally  to  restate  in  other  language  the  rules  of  law 
that  you  have  already  given  them,  you  are  liable  to  make 
a  slip  and  get  in  something  so  they  will  reverse  the  case 
on  you.  So  I  can  forgive  you  for  that.  But  they  wanted 
more  light.     They  were  confused. 

Now,  they  had  been  told  by  the  expert  witnesses  for 
the  government  that  there  wasn't  any  market  for  it.  Mr. 
Landrum  put  those  witnesses  on,  and  I  guess  that  the 
government  is  bound  by  their  testimony.  So  we  had  a 
case  before  we  ever  instructed  the  jury,  and  before  they 
ever  started  their  deliberations,  we  had  a  case,  so  far  as 
the  government  was  concerned,  where  we  had  something 
for  the  jury  to  evaluate  by  the  application  of  the  market 
value  rule  in  a  case  where  there  wasn't  any  market  value. 

There  are  lots  of  things  in  this  world  that  are  property 
within  the  Fifth  Amendment  to  the  Constitution  of  the 
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United  States  that  have  no  market  vahie.  What  could 
you  get  for  your  face  on  the  open  market?  Much  more 
than  I  could  get  for  mine,  but  how  many  thousands  of 
dollars  of  damages  have  juries  awarded  in  this  country 
because  people  disfigured  a  human  face.  Can  you  sell  the 
pain  and  suffering  that  you  endure  when  somebody  dis- 
figures your  face?  No.  There  is  no  market  for  it.  It 
is  peculiar,  but  your  damages  can  be  enhanced  by  such 
amount  as,  under  all  the  circumstances  of  the  case,  the 
jury  thinks  is  a  fair  compensation  for  the  pain  and  the 
suffering  which   [19]   you  endure. 

I  have  no  doubt  in  the  world  that  I  could  search 
through  the  instructions  that  your  Honor  has  given  to 
juries  when  you  sat  upon  the  Superior  Court  bench,  and 
find  one  just  about  like  this : 

By  the  very  nature  of  things  the  law  can  furnish 
you  no  accurate  measure  whereby  you  can  determine 
in  dollars  and  cents  the  exact  amount  to  be  awarded 
for  pain  and  suffering  in  personal  injury  cases. 
Such  amount,  of  necessity,  must  be  left  to  the  good 
sense  and  sound  judgment  of  the  jury,  and  your  ver- 
dict should  be  in  such  amount  as  under  all  the  cir- 
cumstances in  the  case  you  deem  just. 

The  Supreme  Court  of  California  has  held  that  the 
right  to  practice  law  is  property.  What  could  you  get 
on  the  open  market  for  your  right  to  practice  law?  And 
yet  from  anybody  who  illegally  takes  away  from  you  your 
right  to  practice  law,  under  the  Fifth  Amendment  to  the 
Constitution  of  the  United  States  you  can  secure  damages. 

What  could  you  sell  for  on  the  open  market,  or  what 
could  your  wife  sell  for  on  the  open  market,  your  affec- 
tions  for   her?     But   I   got  $100,000   in   cold   hard  cash 
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from  a  jury  in  a  case  where  a  woman  alienated  the  af- 
fections of  a  husband  from  a  wife.   [20] 

There  is  no  yardstick  that  you  can  apply  in  any  of 
those  cases,  any  more  than  there  was  any  yardstick  that 
you  could  apply  to  the  amount  which  the  jury  should 
have  awarded  in  this  case,  under  all  the  circumstances,  to 
the  Tavares  Construction  Company. 

You  invent  a  new  and  a  secret  method  of  making 
atomic  bombs.  You  spend  years  of  your  life,  and  thou- 
sands of  dollars  of  your  money  in  developing  that  secret. 
The  government  starts  to  condemn  it.  How  much  could 
it  be  sold  for  in  San  Diego  on  the  open  market,  or  any- 
where? Yet  it  is  property,  and  if  the  United  States  Gov- 
ernment desires  it,  it  should  recompense  you  for  it,  re- 
imburse you  for  it,  give  you  such  amount  as,  under  all 
the  circumstances  of  the  case,  the  jury  thinks  would  be 
fair. 

They  didn't  have  that  chance  in  this  case. 

Now,  that  is  not  the  only  time  the  Supreme  Court  inti- 
mated that  at  some  time  there  might  be  a  case  where  you 
could  not  measure  the  damages  by  a  yardstick. 

In  United  States  v.  New  River  Colliers  Company  in 
the  67  Law.  Ed.,  in  the  Syllabus  at  page  1014  I  read: 

"The  owner  of  property  taken  by  the  United  States 
for  war  purposes  is  entitled  to  the  full  money  equi- 
valent of  the  property  taken,  and,  therefore,  to  be 
put  in  as  good  position  pecuniarily  as  it  would  have 
occupied  if  its  property  had  not  been  taken." 

And  in  Syllabus  3: 

"The  ascertainment  of  compensation  to  be  paid 
by  the  government  for  property  taken  is  a  judicial 
function,  and  no  power  exists  in  any  other  depart- 
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ment  of  government  to  declare  what  the  compensation 
shall  be  or  to  prescribe  any  binding  rule." 

And  Syllabus  4: 

''Where  private  property  is  taken  for  public  use 
and  there  is  a  market  price  prevailing  at  the  time 
and  place  of  the  taking,  that  price  is  just  compen- 
sation." 

Which  is  a  correct  statement  of  the  law,  and  which  also 
holds  this,  that  in  cases  where  at  the  time  of  the  taking 
for  public  use  there  is  no  market  price  prevailing,  some 
other  rule  must  be  used  to  determine  the  amount  that 
will  compensate  the  defendant. 

I  read  from  the  case  of  Monongahela  Navigation  Co.  v. 
U.  S.,  Z7  Law  Ed.  463,  Syllabus  1 : 

''The  compensation  for  private  property  taken  for 
public  use  must,  under  the  Fifth  Amendment  to  the 
Constitution,  be  a  full  and  perfect  equivalent  for 
the  property  taken." 

And  reading  from  the  decision  of  Mr.  Justice  Brewer 
on  page  467:  [22] 

'**  *  *  It  is  the  duty  of  courts  to  be  watchful 
for  the  constitutional  rights  of  the  citizen,  and 
against  any  stealthy  encroachments  thereon.  Their 
motto  should  be  obsta  principiis." 

I  don't  know  what  that  last  means.     Make  a  note  of  it 

for  me  to  look  it  up.    Thank  you. 

"The  language  used  in  the  5th  Amendment  in 
respect  to  this  matter  is  happily  chosen.  The  entire 
Amendment  is  a  series  of  negations,  denials  of  right 
or  power  in  the  government,  the  last,  the  one  in  point 
here,  being  'Nor  shall  private  property  be  taken  for 
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public  use  without  just  compensation.'  The  noun 
'compensation,'  standing  by  itself,  carries  the  idea 
of  an  equivalent.  Thus  we  speak  of  damages  by  way 
of  compensation,  or  compensatory  damages,  as  dis- 
tinguished from  punitive  or  exemplary  damages,  the 
former  being  the  equivalent  for  the  injury  done,  and 
the  latter  imposed  by  way  of  punishment.  So  that  if 
the  adjective  'just'  had  been  omitted,  and  the  provi- 
sion was  simply  that  property  should  not  be  taken 
without  compensation,  the  natural  import  of  the  lan- 
guage would  be  that  the  compensation  should  be  the 
equivalent  of  the  property.  And  this  is  made  em- 
phatic by  the  adjective  'just.'  There  can,  in  view  of 
[24]  the  combination  of  those  two  words,  be  no 
doubt  that  the  compensation  must  be  a  full  and  per- 
fect equivalent  for  the  property  taken." 

Now,  this  whole  law  suit  was  predicated  upon  the  propo- 
sition that  the  Tavares  Construction  Company's  lease  and 
option,  and  the  possession  under  it,  was  compensable. 
That,  of  necessity  and  irrespective  of  whether  it  could 
be  sold  anywhere,  means  they  were  entitled  to  be  paid 
and  remunerated  and  be  given  money  enough  to  recom- 
pense them.  Why,  they  were  in  possession,  with  all  their 
furniture,  desks,  and  instruments  and  drafting  boards, 
under  a  lease  that  had  five  years  yet  to  run.  Tell  me  of 
any  judgment  of  any  jury  or  of  any  court  that  will  stand 
for  a  zero  award  for  that  valuable  property  to  them. 
And  they  don't  care  whether  or  not  anybody  else  wanted 
it  or  could  use  it,  or  whether  it  could  be  sold  or  couldn't 
be  sold.  We  get  right  behind  the  Fifth  Amendment  to 
the  Constitution  of  the  United  States  and  say  to  you  and 
to  the  jury,  "You  can't  do  it."    And  we  say  to  you  that 
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you  shouldn't  wait,  but  that  it  is  your  duty  here  and  now 
to  see  that  this  case  is  submitted  to  a  jury  under  such 
appropriate  instructions  that  they  can  give  at  least  some- 
thing. 

.     And  I  read  this  sentence  from  the  decision  of  Justice 

Brewer  in  the  Monongahela  case,  as  appears  on  page  472: 

"Whatever  be  the  true  value  of  that  which  it  takes 

from  the  individual  owner  must  be  paid  to  him  [24] 

before  it  can  be  said  that  just  compensation  for  the 

property  has  been  made." 

I  read  from  the  case  of  Olson  v.   United  States,  7^ 
Law  Edition,  page  1244: 

"The  rule  prescribed  by  the  Minnesota  Constitution 
is  not,  at  least  so  far  as  concerns  these  cases,  to  be 
distinguished  from  that  expressed  by  the  just  com- 
pensation clause  of  the  Fifth  Amendment  and  im- 
plied in  the  due  process  clause  of  the  Fourteenth 
Amendment  to  the  Federal  Constitution.  The  judicial 
ascertainment  of  the  amount  that  shall  be  paid  to  the 
owner  of  private  property  taken  for  public  use  through 
exertion  of  the  sovereign  power  of  eminent  domain 
is  always  a  matter  of  importance  for,  as  said  in 
Monongahela  Navigation  Co.  v.  United  States, 
.  .  . :  Tn  any  society  the  fu/7^ess  and  sufficiency  of 
the  securities  which  surround  the  individual  in  the  use 
and  enjoyment  of  his  property  constitute  one  of  the 
most  certain  tests  of  the  character  and  value  of  the 
government.'  The  statement  in  that  opinion  .  .  . 
that  'no  private  property  shall  be  appropriated  to  pub- 
lic uses  unless  a  full  and  exact  equivalent  for  it  be 
returned  to  the  owner'  aptly  expresses  the  scope  of 
the  constitutional  safeguard  against  the  [25]  uncom- 
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pensated  taking  or  use  of  private  property  for  public 
purposes." 

And  speaking  of  the  amount: 

"He  is  entitled  to  be  put  in  as  good  a  position 
pecuniarily  as  if  his  property  had  not  been  taken. 
He  must  be  made  whole  but  is  not  entitled  to  more." 

Then  on  page  1245  we  have,  as  shown  in  this  case,  a 
situation  where  they  could  not  use  the  market  value  rule. 
That  is  indicated  by  the  following  language: 

"Flowage  easements  upon  these  lands  were  not  cur- 
rently bought  or  sold  to  such  an  extent  as  to  establish 
prevailing  prices,  at  or  as  of  the  time  of  the  ex- 
propriation. As  that  measure" — citing  this  New 
River  Colliers  case  that  I  read  from  a  moment  ago — 
"is  lacking,  the  market  value  must  be  estimated." 

That  is,  you  must  assume  that  it  had  a  market  value, 
and  we  think  the  jury  should  have  been  given  an  instruc- 
tion something  like  this,  particularly  in  view  of  the  fact 
that  the  goverjiment's  expert  witnesses  based  their  ap- 
praisal of  zero  largely  or  wholly  upon  the  fact  that  no- 
body would  buy  it,  because  of  the  various  reasons  which 
I  will  advert  to  later  on: 

If  you  find  or  believe  that  there  was  no  market  for 
this  lease  and  option,  you  should  attempt  to  determine 
the  amount  of  the  damages  [26]  to  the  Tavares  Con- 
struction Company  by  some  other  rule  which  I  will 
now  give  you,  and  should  disregard  the  one  which  I 
have  given  you  as  to  what  the  property  could  have 
been  sold  for  on  the  open  market:  and  if  you  believe 
from  the  evidence  that  the  property  could  not  have 
been  sold  upon  the  open  market,  then  your  verdict 
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should  be  in  such  amount  as,  under  all  of  the  circum- 
stances of  the  case,  will  justly  compensate  the  Tavares 
Construction  Company. 

The  Court:     May  I  ask  a  question  there? 

Mr.  Crouch:     Yes,  your  Honor. 

The  Court:     Where  is  the  measure? 

Mr.  Crouch:     Pardon  me? 

The  Court:     Where  would  be  the  measure? 

Mr.  Crouch:  Just  the  same  measure  as  if  somebody 
disfigured  your  face? 

The  Court :  In  other  words,  you  argue  that  the  measure 
of  compensation  in  eminent  domain  cases  is  the  same  as 
that  in  tort  cases? 

Mr.  Crouch:  Absolutely,  and  that  is  what  I  am  trying 
to  get  your  Honor  to  hold  in  this  case.  The  jury  would 
be  entitled  to  have  all  the  light  thrown  upon  that  in  mak- 
ing that  award,  all  of  the  facts  and  circumstances,  the 
uses  to  which  the  plant  could  have  been  put  for  the  length 
of  time  the  [27]  lease  had  to  run,  the  amount  which  they 
would  have  had  to  have  paid  to  the  government  in  case 
they  did  exercise  their  option,  and  each  and  every  element 
and  factor  should  be  given  to  the  jury  and  they  should 
have  been  told  that  if  you  find  that  this  is  a  case  where 
there  is  no  market  value,  then  you  must  assess  such  sum 
as,  under  all  the  facts  and  circumstances,  you  think  will 
adequately  compensate  the  Tavares  Construction  Company 
for  the  value  of  the  property  taken. 

Now,  if  that  is  not  the  law,  then  I  say  in  three  decisions 
of  the  Supreme  Court  that  I  have  just  handed  to  you  they 
were  talking  about  a  situation  and  a  rule  which  should  be 
applied  in  this  case  and  didn't  know  what  they  were  talk- 
ing about.  And  T  have  never  read  a  decision  of  Justice 
Brewer  where  he  didn't  know  what  he  was  talking  about. 
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Those  three  decisions  of  the  Supreme  Court  of  the  United 
States  say  that  if  you  have  a  case  where  there  is  a  market 
value,  then  you  apply  it. 

Now,  you  ask  me  how  are  you  going  to  measure  it, 
and  what  measure  are  you  going  to  use?  Well,  if  you 
can  think  of  some  other  measure  that  should  be  used,  ad- 
mitting that  the  market  value  does  not  apply,  use  it,  use 
anything,  except  it  must  all  have  been  predicated  upon  full 
reimbursement,  full  recompense.  That  is  the  trouble  with 
this  whole  case.  The  court  was  laboring  under  the  impres- 
sion that  it  had  to  have  a  measure,  and  so  it  took  a  measure 
that  the  Supreme  Court  [28]  itself  indicates  is  lacking, 
and  which  the  record  shows  in  this  case  and  the  govern- 
ment's witnesses  themselves  testified  was  lacking.  Can 
you  think  of  a  better  way  to  do  justice  in  this  court  of 
equity  than  the  one  that  I  have  suggested?  Then,  if  so, 
it  is  the  duty  of  the  court  to  invent  it  and  apply  it,  be- 
cause by  the  instructions  in  this  case  you  are  doing  the 
very  thing  that  common  law  courts  in  England  did  that 
caused  the  injustices  when  courts  of  equity  were  created 
for  the  purpose  of  making  rules  in  pecuiar  cases.  And  if 
this  isn't  a  peculiar  case,  I  never  saw  one.  On  page  1255 
of  the  record  here  is  what  was  told  the  jury  they  had  to  do : 
"*  *  *  The  question  for  you  to  consider  is  this 
— if  the  defendants  had  desired  to  sell  the  property 
taken  from  them  by  the  government,  what  could  they 
have  obtained  for  it  upon  the  market,     *     *     *?" 

Page  1251: 

"*  *  *  You  are  to  determine  and  award  to  the 
defendants  as  the  market  value  of  the  land  that  price 
which  they  could  reasonably  expect  to  have  received 
for   the  property  in  a  sale  upon  the  open   market; 
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Page  1255 : 

"*  *  *  The  question  for  you  to  consider  is  this : 
— if  the  defendants  had  desired  to  sell  [29]  the  prop- 
erty taken  from  them  by  the  government,  what  could 
they   have   obtained   for    it   upon   the   open   market, 

"*    *    *    The  inquiry  in  the  case  must  be:    What 

is    the    property    reasonably    worth    in    the    market, 
*    *    * 

"In  determining  the  fair  market  value  of  lands 
taken,  the  just  compensation  to  the  owner  is  that  sum 
of  money  which,  considering  all  the  circumstances 
disclosed  by  the  evidence,  could  have  been  obtained 
for  the  lands  by  an  informed  seller  offering  them  in 
the  open  market  for  cash." 

No  wonder  the  jury  brought  in  a  verdict  for  zero.  Our 
witnesses  testified  it  could  have  been  sold  for  so  much, 
but  the  jury  didn't  believe  them.  The  government  wit- 
nesses said  it  couldn't  have  been  sold  at  all.  Well,  it  is  a 
poor  rule  that  does  not  work  both  ways.  Why  didn't 
you  apply  it  to  National  City?  Why  did  you  give  an 
instruction  that  only  applied  to  the  Tavares  Construction 
Company?  Why  didn't  you  tell  the  jury  that  if  you  be- 
lieve that  the  lease  of  the  City  of  National  City  could  not 
be  sold  upon  the  open  market  your  verdict  should  be  zero? 
And  why  didn't  you  tell  the  jury  that  under  the  law  the 
lease  could  not  be  sold?  Why  send  a  jury  out  at  all? 
Why  pick  out  and  apply  that  zero  instruction  just  to  the 
Tavares  Construction?  Why  not  give  to  the  Tavares  [30] 
Construction  Company  the  same  consideration  that  was 
given  by  the  court  in  its  instructions  as  to  the  City  of 
National   Citv?     We  all  know  that  under  the  Tidelands 
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Act  the  leasehold  interests  of  National  City  could  not  be 
sold.  Why,  Mr.  Hotchkiss,  and  Mr.  Anewalt  and  Mr. 
Bleifuss,  our  expert  witnesses, — we  could  not  have  got  a 
one  of  them  to  go  on  the  stand  and  to  swear  that  anyone 
could  have  taken  the  National  City  lease  and  go  out  on  the 
open  market  anywhere  in  the  world  and  have  gotten  five 
cents  for  it.  Why?  Because  they  would  have  known  that 
would  be  violating  the  law,  that  they  would  have  been  vio- 
lating the  law  by  purchasing  it.  So  you  had  to  have 
some  other  criterion  to  measure  the  award.  Why  didn't 
you  give  us  the  same  kind  of  consideration?  Why  weren't 
we  entitled,  under  the  law,  to  have  the  same  rule  of  law 
applied  to  us  as  was  applied  to  National  City? 

Now,  if  you  would  have  given  the  same  instruction  as 
to  National  City's  case  that  you  gave  as  to  the  Tavares 
Construction  Company's  case,  and  the  jury  had  followed 
your  Honor's  instructions,  as  we  know  they  would  have, 
nobody  would  have  gotten  a  cent.  I  don't  need  to  argue 
that,  your  Honor.  You  know  it.  Do  you  think  that  would 
comply  with  the  Fifth  Amendment  to  the  Constitution  of 
the  United  States  ?  No,  because  under  the  Miller  decision, 
and  the  Monongahela  decision,  and  the  Collier  decision, 
and  others,  whenever  you  have  a  case  where  there  is  no 
market  value,  you  can't  use  the  market  value  [31]  rule, 
then  you  must  adopt  some  other  measure. 

Now,  it  isn't  up  to  me.  You  asked  me  about  the  meas- 
ure. It  isn't  up  to  me.  That  is  your  duty.  That  is  your 
question,  as  they  say.  Of  course,  it  is  a  part  of  my  duty 
to  give  you  all  the  aid  I  can  as  to  the  proper  state  of  the 
law,  and  I  confess  I  was  remiss  in  that  duty,  but  that  is  no 
cause  for  upholding  an  erroneous  judgment  and  an  unjust 
judgment,  because  I  know  this  jury  wanted  to  give  us 
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something.     They  felt  they  couldn't,  and  follow  the  oath 
that  they  took  when  they  were  sworn. 

Now,  I  call  your  attention,  and  I  have  said  it  was  a 
poor  rule  that  didn't  work  both  ways,  to  page  1261  of  the 
record,  where  you  were  instructing  regarding  the  rights 
of  the  eight  parcels  owned  by  National  City.  I  mean  page 
1260,  line  9: 

"The  owners  of  property  which  is  taken  in  a  con- 
demnation proceeding  are  entitled  to  recover  an  award 
of  money  for  the  taking  of  their  property.  With  re- 
gard to  the  eight  parcels  of  land  owned  by  the  de- 
fendant, National  City,  it  is  not  claimed  that  there 
was  any  detriment  suffered  other  than  by  reason  of 
the  taking  of  the  described  parcels;  and  therefore  as 
to  these  parcels  the  owners  are  to  be  awarded  that 
amount  which  will  justly  compensate  them  for  the 
taking  of  such  parcels.  With  respect  [32]  to  such 
area  the  owners," — I  will  skip  down  to  line  20.  "The 
market  value  is  the  highest  price  in  terms  of  money 
which  the  land  will  bring  if  exposed  for  sale  in  the 
open  market  with  a  reasonable  time  allowed  to  find  a 
purchaser,  buying  with  knowledge  of  all  the  uses  and 
purposes  to  which  the  land  is  adaptable  and  for  which 
it  is  capable  of  being  used.  This  contemplates  a  sale 
to  be  made  in  a  reasonable  time  to  a  purchaser  who 
is  willing  to  pay  what  the  land  is  fairly  worth.    .   .   ." 

Why  didn't  you  give  the  same  kind  of  an  instruction  as 
to  the  Tavares  Construction  Company?  Why  didn't  you 
tell  the  jury  with  reference  to  the  Tavares  Construction 
Company  that  the  law  contemplates  in  this  a  sale,  as  it 
does?     We  were  entitled  to  have  this  jury  told  that  they 
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must  assume  that  there  was  a  purchaser,  and  that  if  you 
find  there  was  no  purchaser,  then  you  cannot  bring  in  a 
verdict  for  zero  for  that  reason  alone,  because  in  such  an 
event  you  must  assume  that  there  was  a  purchaser  who 
was  wiUing  to  pay  the  fair  market  value  of  what  it  was 
worth.  Now,  you  gave  them  that  rule  in  the  National 
City  case  correctly,  but  you  told  the  jury  that  if  they 
didn't  think  ours  could  be  sold,  the  verdict  should  be  zero. 
And  with  a  proper  instruction  in  the  National  City  case, 
in  a  case  where  everybody  knows  it  could  not  be  sold,  the 
verdict  was  $750,000,  and  that  is  just  the  difference. 
In  [2>Z]  one  case  they  have  got  the  law.  In  the  other 
case,  they  didn't  get  the  law,  as  I  see  it.  I  think  in  this 
case  that  the  jury  was  left  entirely  in  the  dark,  or  largely 
in  the  dark,  because  of  the  fact  that  the  attorneys  for  one 
side  claim  that  the  lease  and  contract  meant  one  thing,  and 
the  attorneys  on  the  other  side  said  the  lease  and  contract 
meant  another  thing.  So  all  through  the  direct  examina- 
tion and  the  cross  examination  of  the  witnesses,  both  for 
the  government  and  for  us,  it  was  a  fight  to  see  which  at- 
torneys would  be  most  successful  in  getting  the  jury  to 
agree  with  them  on  the  interpretation  of  this  lease  and 
contract,  and  we  think  that  the  court  should  have  inter- 
preted this  lease  and  contract,  and  not  have  left  it  to  the 
witnesses  and  to  the  lawyers,  and  to  the  jury  when  they 
got  out  in  the  jury  room,  particularly  when  you  told  them 
on  page  1246  that  they  had  no  right  to  consider  the  legal 
questions.  I  will  make  a  guess.  I  wasn't  in  the  jury 
room,  I  wasn't  even  a  little  mouse,  but  I  would  be  willing 
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to  make  a  guess  that  three-fourths  of  the  time  the  jury 
were  out  they  were  talking  about  legal  questions  and  try- 
ing to  see  what  the  contract  meant,  and  what  the  rights 
of  the  Tavares  Construction  were  under  that  contract, 
whether  or  not  under  that  cancelable  provision  in  it  they 
could  be  canceled  out  at  any  time  by  the  government.  They 
had  that  all  before  them  until  they  went  out,  and  they  were 
trying  to  figure  out  what  the  contract  meant,  and  they, 
don't  know  yet  what  it  meant.  [34] 

And  counsel  for  the  government  tried  to  mislead  them 
in  his  argument  as  to  what  is  meant,  trying  to  get  them 
to  bring  in  a  verdict  for  zero  because  this  contract  had  so 
many  "ifs,  ands  and  buts"  in  it,  so  that  nobody  would 
have  anything  to  do  with  it.  That  left  the  jury  confused 
and  wondering  who  was  right  and  who  was  wrong.  When 
attorneys  for  one  side  present  their  case  before  a  jury  on 
the  theory  of  their  interpretation  of  the  contract  being  the 
correct  one,  and  the  attorneys  for  the  defendant  present 
their  case  to  the  jury  on  the  theory  that  their  interpreta- 
tion of  the  contract  is  the  correct  one,  it  thereupon,  in  my 
humble  opinion,  becomes  the  duty  of  the  trial  judge  to  tell 
the  jury  what  is  a  correct  interpretation  of  the  contract, 
and  that  was  never  done  in  this  case. 

Let  me  show  you  how  they  functioned  on  that  phase 
of  the  case  throughout  the  trial.  Let's  look  at  Mr.  Mason's 
testimony  on  page  1010,  line  9: 

"A.     Yes;  as  I  stated  yesterday,  the  Tavares  Con- 
struction Company  had  the  right  under  this  lease,  as 
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I  interpreted  it,  to  have  it  free  of  rent  if  and  only  if 
they  were  constructing  boats  for  the  government." 

The  jury  does  not  know.  They  are  not  lawyers.  I  sub- 
mit the  court  should  have  told  them  whether  he  was  right 
or  whether  he  was  wrong.  Take  the  witness  Mason  at 
page  1017:  [35] 

"A.  If  I  understand  your  question  correctly,  you 
want  to  know  if  I  considered  whether  the  word  'ex- 
piration' in  paragraph  15  would  be  applicable  to  the 
date  of  1947  and  1949?" 

The  witness  made  his  own  application.  Counsel  made 
his  own  application.  The  jury  never  were  told  who  was 
right  and  who  was  wrong.  That  would  make  a  difference 
in  the  value  of  this  lease.    Page  1018,  the  witness  Mason: 

"Q.  What  was  your  understanding  of  the  con- 
tract provision  as  to  that  still  being  the  date  of  termi- 
nation    *     *     *?" 

That  is  an  improper  question.  I  probably  should  have 
objected  to  it,  but  I  have  found,  to  my  sorrow,  that  when 
trying  a  case  before  a  jury,  you  start  objecting  and  the 
jury  gets  the  idea  you  are  trying  to  make  something  out 
of  it,  and  they  magnify  it  so  it  is  worse  than  if  you  let 
it  go  in.  That  is  a  legal  question,  of  the  jury's  understand- 
ing of  that  lease  and  contract.  There  is  no  evidence  in 
this  case  except  perhaps,  it  is  feared,  that  he  based  his 
valuation  on  the  wrong  interpretation  of  the  contract.  And 
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you  could  strike  all  of  his  testimony  out.     Then  he  says 

on  line  12: 

"It  is  my  understanding  of  that  particular  phase 
that  the  Tavares  Construction  Company  did  have  an 
interest  to  that  date  but,  in  my  opinion,  it  was  not 
valuable  and  was  not  marketable  and,  [36]  therefore, 
had  no  value." 

Page  1021,  line  21: 

"Again  repeating  what  I  said  a  minute  ago,  if  they 
transfer  their  rights  from  the  Defense  Plant  Corpo- 
ration to  another  governmental  agency,  that  other 
governmental  agency  has  to  assume  the  responsibility 
of  the  Defense  Plant  Corporation  until  some  pro- 
vision came  up  whereby  that  was  denied  them,  and 
Tavares  would  have  the  right  to  cancel  under  the 
10-day  notice,  as  I  see  it." 

The  witness  is  telling  the  jury  how  to  interpret  the  con- 
tract.    Page  1044,  line  9: 

"The  element  of  certain  rights  coming  into  being;" 
— now,  all  the  while  throughout  this  case,  throughout 
the  government  witnesses  and  through  the  argument 
of  government  counsel  they  were  trying  to  get  this 
jury  convinced  that  this  option  wasn't  worth  anything 
because  it  never  came  into  being. — "The  element  of 
certain  rights  coming  into  being;  for  example,  the 
right  to  remain  on  the  property,  the  right  to  an  op- 
tion. That  was  speculative.  As  evidenced  in  this 
court,  it  was  cut  off  on  December  23rd  in  a  condemna- 
tion action." 
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They  were  trying  to  get  the  jury  to  believe  that  our 
option  wasn't  of  any  value  because  it  was  cut  off  when 
the  [37]  government  took  it  over. 

Now,  to  show  you  that  is  what  the  witness  believed, 
and  counsel  for  the  government  did  not  correct  him,  he 
allowed  at  least  this  misapprehension  to  go  to  the  jury, 
the  government's  witness  said  on  page  1046,  line  22: 

"I  mean  that  the  option  had  not  come  into  being." 

May  I  suspend  now,  your  Honor. 

The  Court:     How  much  longer  are  you  going  to  take? 

Mr.  Crouch :  How  much  longer  do  I  have,  your  Honor  ? 

The  Court :  You  have  been  talking  about  an  hour  and 
three-quarters.     It  lacks  that  by  about  four  minutes. 

Mr.  Crouch:     A  half  hour  more,  your  Honor. 

The  Court:  Gentlemen,  I  will  have  to  ask  you  now, 
because  the  argument  may  proceed  beyond  the  limitations 
of  one  day,  unless  I  safeguard  it,  as  I  can  see,  how  much 
time  do  you  think  both  of  you  will  take? 

Mr.  John  M.  Martin:  I  understood  you  to  limit  all  of 
the  defense  to  three  hours.  When  that  three  hours  is  con- 
sumed, we  will  stop.    We  expect  to  abide  by  that  decision. 

The  Court:     So  long  as  you  have  that  in  mind. 

Mr.  John  M.  Martin:  We  had  it  in  mind,  yes,  your 
Honor. 

The  Court :    Then  I  think  we  will  meet  at  2 :00  o'clock. 

(Whereupon,  at  12:00  o'clock  noon  a  recess  was  taken 
until  2:00  o'clock  p.  m.  of  the  same  day.)   [38] 
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Los  Angeles,  California,  Friday,  June  6,  1947.  2:00 
o'clock  P.  M. 

The  Court :     You  may  proceed. 

Mr.  Crouch:  On  page  1047  of  the  transcript  of  the 
record  we  have  the  witness  Mason  saying  to  the  jury: 

"I  mean  that  the  option  had  not  come  into  being; 
that  Tavares  did  not  exercise  an  option  on  December 
23rd  or  prior  thereto,  that  is,  exercising  any  rights 
that  he  might  have  had  to  an  option  prior  to  the  date 
of  valuation  herein.  He  did  not  take  those  steps 
necessary  to  give  him  the  option." 

Now,  some  of  the  jurors  believed  that.  The  court  never, 
if  I  remember  the  record  correctly,  instructed  them  on  that 
point. 

Then  on  page  1043  counsel  for  the  government  got  the 
witness  to  testify  concerning  the  valuation  of  this  lease 
and  contract  that  there  were  so  many  ifs,  ands  and  possi- 
bilities that,  therefore,  it  hadn't  any  value. 

Now,  let's  take  the  other  government  witness,  Mr.  Shat- 
tuck.  Let's  see  how  he  convinced  the  jury  that  they  should 
interpret  this  contract  and  lease.  On  page  917  of  the 
record,  at  the  bottom  of  the  page,  Mr.  Shattuck  tells  the 
jury  that  this  option  could  only  come  under  one  of  two 
conditions,  in  order  to  come  into  existence.  Well,  it  was 
in  existence  all  the  time.  It  was  in  existence,  the  option 
was,  [39]  at  the  time  the  government  took  possession. 
He  told  them  that  "in  my  opinion,  only  under  one  of  two 
conditions,  and  if  neither  one  of  those  two  conditions  came 
about  and  the  government  elected  to  go  ahead  under  clause 
(b)  of  paragraph  Fourteen,  then  they  would  have  no  op- 
tion, as  I  see  it." 
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I  expect  there  was  a  lot  of  argument  in  the  jury  room 
as  to  whether  we  even  had  an  option,  or  whether  we  didn't 
have  an  option. 

Then  on  page  935  he  says : 

"With  relation  to  the  leasehold  interest,  it  was  my 
opinion  that  the  terms  of  it  were  very  uncertain  and 
conjectural." 

The  court  should  have  instructed  the  jury,  I  submit, 
that  there  was  nothing  uncertain  or  conjectural  in  the 
lease.  There  were  no  ambiguities  in  that  lease  and  con- 
tract. There  were  possibilities  of  this  or  that  not  happen- 
ing, but  there  was  nothing  uncertain  or  conjectural  in  the 
lease.  The  rights  of  the  government  were  exceedingly 
definite  and  fixed,  as  well  as  our  rights.  I  think  the  jury 
would  have  been  helped  then,  in  arriving  at  the  verdict, 
had  the  court  explained  to  them  and  told  them  what  the 
rights  of  the  respective  parties  were. 

Then  on  line  16  of  the  same  page  Mr.  Shattuck  tells 
the  jury  that  the  lease  could  be  canceled  and  no  option 
could  be  had.  That  does  not  mean  that  if  the  lease  was 
canceled  that  we  weren't  entitled  to  compensation  for  the 
value  of  the  [40]  option.  But  I  know  a  lot  of  the  jurors 
thought  that,  and  that  that  was  one  of  the  arguments  in 
the  jury  room. 

On  page  938  Mr.  Shattuck  says,  at  line  25 : 

"Well,  it  is  my  opinion  that  the  whole  thing  was 
too  speculative  and  conjectural." 

At  page  952  Mr.  Shattuck  was  asked : 

"So  it  is  your  understanding  that  under  the  lease 
the  government  had  a  right,  through  exercising  its 
priority  rights  therein  granted,  to  merely  take  over 
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and  use  this  property,  and  thereby  end  and  terminate 
all  rights  of  Concrete  Ship  Constructors?" 

Now,  I  personally  know  that  a  lot  of  the  jurors  believed 
that.  They  thought  that  under  that  clause  in  the  lease, 
when  the  government  took  possession  it  put  us  out  so  far 
as  any  option  was  concerned,  or  so  far  as  being  entitled  to 
receive  any  payment  for  it  is  concerned.  And  that  is  what 
Shattuck  was  trying  to  sell  this  jury.  In  fact,  he  says, 
*'I  don't  think  there  is  any  question  about  it." 

Well,  that  is  a  legal  question;  not  a  factual  question. 
But  he  is  trying  to  sell  this  jury  on  the  idea  that  when 
the  government  took  possession  there,  that  under  the  con- 
tract they  had  a  right  to  cut  off  all  rights  we  had  under  the 
contract,  under  the  option.  Yes,  that  is  true.  But  they 
also  thought  and  -they  were  told  by  Mr.  Landrum,  if  I 
remember  correctly,  that  when  the  government  did  that 
out  of  the  window  goes  our  [41]  option  and  out  of  the 
window  goes  our  right  to  compensation  for  it. 

Now,  I  said  some  pretty  mean  things  about  counsel 
for  the  government  in  my  address  to  the  jury,  because  I 
could  see  just  what  he  was  doing.  Now  I  want  to  pay 
him  a  compliment.  I  said  he  was  trying  to  fool  and  mis- 
lead and  confuse  the  jury.  Now  the  compliment  is,  "You 
did  a  pretty  good  job." 

Page  956: 

"And  is  it  your  understanding  that  upon  the  ex- 
piration of  the  term  ending  December  31,  1949,  that 
the  lessee  could  on  January  1,  1950  have  elected  to 
purchase  ? 

"A.     No,  he  could  not ;  not  in  my  opinion." 
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A  legal  question.  Page  959,  and  this  is  Mr.  Shattuck 
testifying  at  line  4: 

"Well,  it  may  be  that  your  question  of  why  il- 
lustrates why  I  think  this  lease,  coupled  with  an  op- 
tion has  no  price  in  the  open  market,  for  the  reason 
that  it  is  so  conjectural  and  subject  to  so  many  inter- 
pretations and  is  so  speculative  that  I  don't  believe 
any  informed  purchaser  would  dare  to  buy  it." 

Well,  the  jury  believed  that.  They  couldn't  understand 
it.  They  were  not  lawyers.  But  if  the  court  had  told 
them  what  the  lease  meant  and  what  the  rights  of  the 
respective  [42]  parties  were,  in  appropriate  instructions, 
they  would  have  followed  that.  They  would  have  said, 
"Why,  the  court  has  told  us  what  this  lease  is,  and  what 
the  rights  of  the  Tavares  Construction  Company  are." 

And  they  would  have  believed  the  court,  and  not  Mr. 
Shattuck  and  Mr.  Mason.  As  it  was,  they  were  privi- 
leged to  believe  Mr.   Shattuck  and  Mr.   Mason. 

Now,  another  point  that  counsel  got  not  only  the  wit- 
nesses to  testify  to,  but  alluded  to  it  in  his  argument,  was 
that  it  had  no  value  because  there  was  a  clause  in  it  that 
prohibited  sale  or  transfer  without  getting  the  permission 
of  the  government  and  that,  therefore,  it  had  no  value. 

Well,  now,  the  estate  tax  law  of  the  Federal  Govern- 
ment, Section  811,  in  defining  what  property  shall  be 
taxed  as  property  of  the  estate  in  the  event  of  the  death 
of  the  owner,  says: 

"The  value  of  the  gross  estate  of  the  decedent 
shall  be  determined  by  including  the  value  at  the 
time  of  his  death  of  all  property,  real  or  personal, 
tangible  or  intangible,  wherever  situated,  except  real 
property  situate  outside  of  the  United  States." 
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Now,  this  court  knows  that  there  are  a  great  many 
people  who  are  the  owners  of  valuable  leases  with  clauses 
in  them  prohibiting  assignment  without  the  consent  of 
the  owner.  Do  you  think  for  a  minute  that  the  Federal 
Government,  in  the  [43]  event  a  man  dies  holding  such 
a  valuable  lease,  or  that  the  courts  or  appraisers  or  the 
Treasury  Department  wouldn't  make  them  pay  taxes  on 
it?  Why,  there  are  Treasury  regulations  on  the  subject. 
They  are  to  the  effect  that  the  government  assumes  that 
the  assent  could  be  obtained,  and  had  Mr.  Tavares  died 
while  this  lease  and  option  was  in  effect  his  estate  would 
have  had  to  pay  estate  taxes  on  that  leasehold,  the  full 
value  of  the  leasehold,  and  the  government  appraisers 
would  have  fixed  that  value,  irrespective  of  that  provision 
in  the  lease  which  prohibited  assignment  without  consent, 
and  irrespective  of  whether  or  not  there  was  in  the  mar- 
ket a  purchaser,  or  a  possible  purchaser.  The  Treasury 
Regulations  cover  that.  Had  Mr.  Tavares  died  on  De- 
cember 23,  1944,  by  all  of  the  laws  and  rules  of  the 
Treasury  Department  his  estate  would  have  had  to  pay 
a  tremendous  estate  tax  on  the  value  of  that  leashold 
and  option,  because  it  had  a  value.  And  yet  on  the  next 
day,  when  the  government  takes  possession  of  it,  then 
government  counsel  comes  in  here,  knowing,  as  he  must 
know,  the  decisions  of  the  Treasury  Department,  and  the 
courts  upholding  it,  and  says  that  it  had  no  value  because 
of  that  provision  and  because  it  was  something  that  no- 
body wanted  to  buy  in  the  open  market.  Why,  I  submit 
if,  just  like  here,  counsel  for  the  government  was  on  my 
side  of  that  proposition  and  he  was  representing  the  gov- 
ernment before  the  Treasury  Department,  or  before  this 
court,  or  before  the  Circuit  Court  of  Appeals,  [44]  where 
I  was  making  such  a  foolish  contention  as  that,  that  no 
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estate  tax  could  be  imposed  because  of  that  clause,  that 
you  had  to  get  the  consent  of  the  lessor  and  therefore  it 
had  no  value,  or  because  nobody  would  want  to  buy  such 
a  shipyard  out  there  at  that  particular  time, — why,  he 
could  make  a  better  speech  than  I  could  on  that  subject. 
Why,  as  to  National  City,  the  law  is  written  into  their 
lease  which  says  it  can't  be  sold,  but  why  didn't  he  make 
such  a  contention  and  argument  with  respect  to  the  Na- 
tional City  lease  and  only  make  it  with  respect  to  us? 
There  seems  to  be  some  reason  or  other  which  I  fail  to 
understand.  I  didn't  get  into  this  case  early  enough  to 
know  where  or  why,  but  it  seems  that  the  only  one  he 
wanted  to  beat  in  this  case  was  us. 

Now,  let  us  see  what  Mr.  Landrum  did  in  his  argument 
on  these  uncertainties  and  conjectures  and  interpretation 
of  contracts  before  the  jury.  Page  1172.  You  know  we 
have  a  peculiar  kind  of  a  fish  in  the  ocean  called —  well, 
I  have  forgotten  the  name  of  it,  but  when  it  is  pursued 
and  is  about  to  be  caught  it  exudes  a  sort  of  a  substance 
like  ink  in  the  water,  which  clouds  it  all  up,  and  then  it 
escapes.  This  is  page  1172 —  or,  I  am  sorry,  but  at  page 
1181  in  his  argument  to  the  jury  he  says,  and  he  must 
have  had  some  purpose  in  saying  it: 

"I  say  to  you  that,  in  reading  that  document,  if 
you  can  tell  me  what  it  means,  then  you  are  [45] 
probably  a  better  man  than  I  am.  I  tell  you  that, 
if  the  lawyers  can  agree  on  what  that  document 
means,  they  are  better  lawyers  than  I  am.  So,  there- 
fore, their  rights  stemming  from  Plancor  407  are 
what  you  are  to  determine." 
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That  is  not  true.  Their  rights  under  that  lease  were  for 
your  Honor  to  determine,  and  the  jury  was  only  inter- 
ested in  the  value  of  those  rights,  and  when  counsel  makes 
a  plea  like  that  to  a  jury,  telling  them  that  the  lease  was 
such  that  even  he  could  not  tell  what  it  means,  that  no 
two  lawyers  would  agree  on  what  it  means,  and,  there- 
fore, it  wasn't  worth  anything, — well,  he  got  away  with 
it  because  I  didn't  have  time  enough  in  the  argument, 
and  I  don't  know  that  the  jury  would  have  believed  me 
if  I  had  tried  to  point  out  the  correct  legal  interpretation 
of  the  lease.  It  should  not  have  been  left  to  me,  it 
should  not  have  been  left  to  Mr.  Landrum,  and,  above 
all  things,  it  should  not  have  been  left  to  the  jury  to  de- 
termine what  the  rights  of  the  Concrete  Ship  Construc- 
tors were  under  that  lease.  Nobody  else  told  them.  We 
argued,  yes,  our  rights  were  this.  They  argued,  no,  they 
were  that.  The  court  didn't  tell  them  who  was  right  and 
who  was  wrong,  and  they  went  out  to  the  jury  room  in  a 
case  which  was  so  complicated,  according  to  counsel's 
construction,  that  no  two  people  could  agree  and  he  says: 
You  take  it  out  to  the  jury  room  and  see  if  you  can  find 
out  what  it  means,  and  if  you  [46]  can't  find  out  what  it 
means  and  you  don't  know,  and  it  is  speculative  and  con- 
jectural, and  nobody  will  buy  it  because  it  is  so  confusing, 
bring  in  a  verdict  for  zero.  And  the  court  doesn't  tell 
them  who  is  right  and  who  is  wrong. 

Page  1183.  Well,  I  would  say  that  matter  concerned 
that  contract  and  a  lot  of  the  jury  believed  that  the  gov- 
ernment had  a  right  to  cancel  that  contract,  believed  they 
did  cancel  the  contract,  and  believed,  therefore,  what  he 
says,  "Now,  if  they  had  a  right  to  cancel  the  contract  and 
didn't  have  to  pay  anything  for  it,  why,  certainly  it  was 
of  no  value." 
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Page  1185,  line  24: 

"*  *  *  if  it  was  terminated  by  virtue  of  that 
clause  (b),  if  the  government  requested  priority  for 
another  branch  of  the  government  and  Tavares  re- 
fused to  give  it,  his  option  never  came  into  being." 

And  I  personally  know  that  some  of  the  jurors  thought 
that. 

Page  1189,  quoting  a  case  of  a  willing  buyer  who  comes 
to  him,  and  he  says: 

"  'Why,  Mr.  Tavares,  you  can't  do  that  without 
you  get  the  consent  of  the  Defense  Plant  Corpora- 
tion and  the  Maritime  Commission.  I  wouldn't  give 
you  five  cents  for  it." 

Trying  to  sell  the  jury  the  idea  that  because  you  had 
to  [47]  get  the  consent  of  somebody  on  a  lease  that 
otherwise  would  be  worth  millions,  that,  therefore,  it 
wasn't  worth  five  cents,  knowing,  as  he  must  know,  that 
that  is  not  the  law  when  a  man  dies.  Now,  the  same 
rule  of  law  ought  to  apply  in  fixing  the  value  of  a  man's 
property  just  before  his  last  breath  as  after  his  last  breath. 

The  court  may  at  least  be  thinking:  Well,  why  didn't 
you  except  to  my  instructions?  Why  didn't  you  submit 
correct  instructions,  or  ones  you  thought  should  have 
been  given.  There  are  two  answers  to  that,  and  those 
two  answers  will  be  given  by  my  associate  counsel  who 
will  now  take  over. 

Mr.  Frank  L.  Martin,  Jr. :  If  the  court  please,  I  want 
to  go  back  and  call  your  Honor's  attention  to  some  things 
that  happened  here  before  the  close  of  the  trial,  and  I 
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refer  to  page  1073  of  the  transcript,  at  the  bottom  of  the 
page.     There  the  court  stated: 

"I  have  not  been  able  yet  to  determine  definitely 
those  instructions  which  will  be  given  and  those  which 
will  not  be  given.  I  am  still  working  on  those.  Be- 
fore the  argument  and  although  it  is  not  required 
strictly,  because  this  is  not  an  action  covered  by  the 
Rules  of  Civil  Procedure,  I  propose  to  tell  counsel 
exactly  what  the  charge  will  be.  But  I  shall  expect 
counsel  to  confine  themselves  to  a  discussion  of  the 
facts  [48]  and  not  the  law." 

After  that  there  was  some  more  testimony,  I  believe, 
and  there  were  the  arguments.  As  I  recall,  it  was  getting 
late  in  the  afternoon  and  Mr.  Landrum  had  to  catch  a 
plane  that  evening,  and  through  inadvertence  for  some 
reason  that  was  not  carried  out.  I  would  like  for  the 
record  to  show  that  we  were  not  given  that  opportunity, 
to  go  over  the  charge  before  the  instructions  were  given 
to  the  jury.  We  didn't  know  Mr.  Landrum  was  going 
to  argue  the  points  of  law  to  the  jury  although  the  court 
had  instructed  counsel  not  to  do  so. 

Immediately  after  the  conclusion  of  the  argument  the 
court  gave  the  instructions  to  the  jury.  We  didn't  know 
what  they  were  going  to  be.  It  was  humanly  impossible, 
so  far  as  I  would  be  able  to  do  so  anyway,  after  the 
court  had  read  the  instructions  for,  as  I  recall,  about 
forty-five  minutes,  to  get  up  and  state  all  of  the  objections 
to  those  instructions,  that  is,  to  be  able  to  remember  them 
all  and  to  accurately  state  them.    I  don't  know  whether  it 
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would  have  done  any  good  in  the  presence  of  the  jury 
after  they  had  been  given  and  after  the  argument  had 
been  made  or  not.  We  were  taken  by  surprise.  The  only 
basis  we  had  was  to  rely  on  the  Code  of  Civil  Procedure 
of  the  State  of  California  which  states  in  Section  647, 
''Matters  Deemed  Excepted  To,"  and  among  other  things 
it  says,  "the  giving  of  an  instruction  although  no  objec- 
tion to  such  instruction  was  made;  refusing  to  give  an 
[49]  instruction;  modifying  an  instruction  requested"; 
and  so  forth,  are  deemed  to  have  been  excepted  to. 

Now,  we  understood  we  were  going  under  the  Rules 
of  Civil  Procedure,  and  it  was  my  understanding  from 
the  statement  that  I  have  just  read  from  the  transcript. 
That  is  my  understanding  of  the  law.  The  Code  of  Civil 
Procedure  I  understand  we  were  going  by.  This  con- 
demnation proceeding  was  brought  under  the  Second  War 
Powers  Act,  which  is  Title  50,  Section  630,  which  along 
about  the  middle  of  it  says,  "such  proceedings  to  be  in 
accordance  with  the  Act  of  August  1,  1888  .  .  . 
Title  40,  Sec.  257,  258)." 

Section  258  of  Title  40  is  the  conformity  act,  which 
states : 

"The  practice,  pleadings,  forms  and  modes  of  pro- 
ceedings in  causes  arising  under  the  provisions  of 
Section  257  of  this  title  shall  conform,  as  near  as 
may  be,  to  the  practice,  pleadings,  forms  and  pro- 
ceedings existing  at  the  time  in  like  causes  in  the 
courts  of  record  of  the  State  within  which  such 
District  Court  is  held,  any  rule  of  the  court  to  the 
contrary  notwithstanding." 

Section  257  therein  referred  to  is  the  section  on  con- 
demnation of  realty,  which  cites  "and  other  uses." 
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Also,  in  the  case  of  Eagle  Lake  Improvement  Co.  v. 
U.  S.,  141  Fed.  (2d),  page  562,  the  court  stated:  [50] 
"If  the  Federal  Rules  of  Civil  Procedure  had  been 
applicable  to  the  proceedings  below  (as  the  trial 
court  ruled),  the  motion  for  a  new  trial  would  have 
been  timely  made  and  the  appeal,  being  taken  within 
three  months  of  the  denial  of  the  motion,  would  have 
been  within  the  time  prescribed  by  statute.  How- 
ever, Section  2  of  the  General  Condemnation  Act  of 
1888,  under  which  these  proceedings  were  instituted, 
provides  that  the  practice,  pleadings,  forms,  and 
modes  of  proceeding  in  causes  arising  under  the  Act 
shall  conform,  as  near  as  may  be,  to  that  existing 
at  the  time  in  like  causes  in  the  courts  of  record  of 
the  State  within  which  the  court  is  held.  Except 
as  to  appellate  practice  and  procedure,  the  Federal 
Rules  of  Civil  Procedure  did  not  affect  this  statutory 
mandate." 

Now,  I  would  like  to  go  further  and  cover  a  few  points 
that  Mr.  Crouch  did  not  quite  cover. 

The  Court:  Before  you  do  that,  Mr.  Martin,  not  that 
it  makes  any  difference  on  the  matter  at  all,  but  just  to 
be  right  on  the  record, — 

Mr.  Frank  L.  Martin,  Jr. :     Yes,  sir. 

The  Court:  — and  I  apprehend  that  is  what  all  of 
you  want  to  be, — 

Mr.  Frank  L.  Martin,  Jr.:     Certainly.   [51] 

The  Court:  — it  certainly  is  the  desire  of  the  court, 
commencing  after  the  giving  of  the  instructions  on  page 
1267  of  the  record,  which  is  the  volume  for  February 
27th,  after  the  giving  of  the  instructions  the  court  con- 
cluded by  directing  the  jury  as  to  the  procedure  that  was 
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to  be  followed  in  making  up  the  verdict  as  to  form,  and 
so  forth. 

Mr.   Frank  L.   Martin,   Jr.:     I   can't  hear  you,   your 
Honor. 

The  Court:     I  will  raise  my  voice.     Can  you  hear  me 
now? 

Mr.  Frank  L.  Martin,  Jr. :  Yes,  sir. 
The  Court:  After  the  court  had  told  the  jury  forms 
had  been  prepared  for  their  convenience  only,  and  that 
they  would  retire  to  the  jury  room  and  commence  their 
deliberations,  on  line  3  of  page  1267  of  the  transcript  the 
court  stated: 

"When  you  have  done  so,  you  will  have  the  verdict 
signed  by  one  of  your  number,  whom  you  will  ap- 
point to  act  as  foreman,  and  will  then  return  into 
court  with  the  signed  verdict. 

"Are  there  any  exceptions  to  the  charge,  gentle- 
men? 

"Mr.  Landrum:  If  the  court  please,  the  govern- 
ment respectfully  excepts  to  the  court's  failure  to 
give  plaintiff's  requested  instruction  1  and  plaintiff's 
requested  instruction  1-A. 

"The  Court:  The  exception  will  be  noted.  Any 
further  exceptions?  [52] 

"Mr.  Monroe:  Your  Honor  please,  the  defend- 
ant, National  City,  excepts  to  the  failure  of  the  court 
to  give  its  requested  instruction  No.  12.  That  you 
will  recall  we  have  discussed. 

"Might  I  also  add  this,  that  we  except  to  the 
charge  relative  to  the  verdict  as  to  the  San  Francisco 
Bridge  Company,  in  which,  as  I  recollect,  it  appar- 
ently said,   if   I   quote  right,   that  there  was   to  be 
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awarded  to  National  City  the  portion  of  the  value 
allocated  to  it,  which  I  believe  is  not  as  written  in 
the  verdict.  I  thinks  there  is  perhaps  a  thing  there 
that  might  be  explained  to  the  jury. 

"The  Court:  I  think  the  instructions  sufficiently 
cover  the  matter.  It  might  be  that  we  could  elabo- 
rate a  little  without  in  any  manner  affecting  the  in- 
structions which  have  heretofore  been  given. 

**In  other  words,  ladies  and  gentlemen,  the  award 
to  the  City  of  National  City  should  be  an  award  to 
that  municipal  corporation  for  the  market  value  of 
the  property  taken,  and  when  you  have  reached  that 
figure,  then  you  will  consider  the  award  which  should 
be  made  to  the  San  Francisco  Bridge  Company,  and 
the  total  of  the  two  must  not  exceed  the  value  which 
you  found  to  be  the  value  of  the  interests  of  the  City 
of  National  City.     Does  that  clarify  it?  [53] 

"Mr.  Monroe:  I  think  perhaps  so.  Might  we 
also  except  to  the  portion  of  the  charge  that  fixes 
the  date  of  the  valuation  as  to  the  Tavares  parcels 
affecting  National  City?  In  that  connection,  your 
Honor,  I  simply  refer  to  the  arguments  that  I  have 
heretofore  presented  to  you,  for  the  purpose  of  pre- 
serving those  matters. 

"The  Court:     Yes,  the  record  may  so  show. 

"You  may  swear  the  officers,  Mr.  Clerk." 

I  will  not  read  it  all  because  it  just  cumulates  the 
record  on  the  litigants.  The  jury  then  retired  and  pro- 
ceeded to  deliberate.  Then  later  on,  at  6:10  P.  M.  they 
came  back  for  further  instructions,  and  on  page  1271 
the  following  appears.     I  will  not  read  it  all.  but  just  the 
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portion  to  direct  counsel's  attention  to  what  the  court 
has  in  mind: 

"The  Court:  Mr.  Foreman,  Mr.  Roberts,  the 
court  has  received  the  following  note,  which  was 
transmitted,  I  understand,  by  you  to  the  bailiff: 
*We  would  like  to  hear  the  instructions  re  Tavares 
leasehold.  A.  E.  Roberts,  Foreman.'  You  wrote 
that,  did  you? 

''The  Foreman:     Yes,  sir. 

"The  Court:  File  it,  Mr.  Clerk.  If  I  understand 
the  request,  Mr.  Roberts,  of  course,  the  charge  as  a 
whole,  ladies  and  gentlemen,  pertained  not  only  [54] 
to  the  Tavares  interests  but  to  all  of  the  interests. 
So  that  the  term  'just  compensation'  and  'market 
value'  and  all  of  those  other  features,  credibility  of 
witnesses  and  so  forth,  applies  to  Tavares  as  well  as 
all  of  the  others.  But  I  apprehend  what  was  meant 
was  the  three  or  four  specific  instructions  that  relate 
to  that  interest. 

"The  Foreman:     That  is  right,  sir. 

"The  Court:  I  will  reread  those.  The  record 
may  show  that  one  of  the  attorneys,  Mr.  Frank  Mar- 
tin, is  in  the  court  room." 

Then  the  court  reread  certain  of  the  instructions  which 

appear  in  the  transcript  and  which  you  gentlemen  have. 

Then  on  page  1275  after  having  done  so,  the  court  stated: 

"Those  are  all   of   the   instructions,   I   believe,   on 

that  point.     You  may  retire,  ladies  and  gentlemen." 

That  is  the  record  in  the  case. 

Mr.  Frank  L.  Martin,  Jr. :  Yes,  that  is  correct,  your 
Honor.  I  was  there.  The  point  I  make  is  that  we  relied 
on  law,  or  the  exceptions  given  to  us  by  law,  and  it  would 
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have  been  a  physical  impossibility  for  me  to  have  excepted 
to  every  error  that  happened. 

The  Court:  You  did  not  except  to  any  of  them,  did 
you,  Mr.  Martin?  I  say  you  did  not  except  to  any.  You 
say  it  would  have  been  a  physical  impossibility  to  have 
related  all  [55]  of  them.  You  did  not  except  to  any,  did 
you? 

Mr.  Frank  L.  Martin,  Jr. :  No.  I  was  relying  upon 
the  exceptions  given  to  me  by  law,  as  set  forth  in  Section 
646  and  647  of  the  Code  of  Civil  Procedure. 

The  Court:  Let  me  understand  that  a  little  more 
specifically.  Is  the  court  to  understand  that  you  are  stat- 
ing that  you  purposely  did  not  take  an  exception  to  the 
instructions  which  the  court  had  given? 

Mr.  Frank  L.  Martin,  Jr. :  I  say  it  was  humanly  im- 
possible for  me  to  state  all  the  exceptions  that  I  would 
have  had  to  state  in  order  to  cover  all  of  the  exceptions. 
I  couldn't  recall  every  instruction  at  the  time  in  order 
to  state  the  exception,  and  I  assumed  and  understood  that 
we  were  going  under  the  Code  of  Civil  Procedure  of  the 
State  of  California  which  says  that  it  is  not  necessary, 
that  it  is  deemed  excepted  to. 

The  Court:  Is  that  the  reason  that  you  did  not  take 
any  exceptions   to  the  court's   instructions? 

Mr.  Frank  L.  Martin,  Jr. :     Those  are  my  two  reasons. 

The  Court:     What  is  the  other  one? 

Mr.  Frank  L.  Martin,  Jr. :  One  of  them  is  that  I  do 
not  believe  I  would  have  been  able  to  do  it  if  I  had  tried. 

The  Court:     And  for  that  reason  you  didn't  try? 

Mr.  Frank  L.  Martin,  Jr. :  That  is  right.  There  is 
one  of  the  instructions  that  was  given,  and  I  am  referring 
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to  my   [56]   memorandum  here,  your  Honor,  to  page   1. 

The  court  instructed  the  jury: 

«*  *  *  ^^^  -j^  ^l^jg  connection  if  you  find  that 
the  interest  of  the  Tavares  Construction  Company 
and  its  associates  under  said  instrument  of  agree- 
ment is  so  speculative  and  conjectural  that  no  pur- 
chaser in  the  open  market  would  have  purchased  the 
same  except  for  a  nominal  consideration  then  your 
verdict  as  to  the  interest  of  the  Tavares  Construction 
Company  and  the  Concrete  Ship  Constructors  herein 
must  be  in  a  nominal  figure  only." 

In  other  words,  the  instruction  there  was  that  the  in- 
terests of  the  Tavares  Construction  Company  under  the 
agreement  was  speculative;  not  that  the  elements  of  value 
were  speculative.  In  other  words,  that  is  a  question  of 
law  for  the  jury  to  determine.  Now,  how  could  the  Ta- 
vares title  to  this  agreement  be  speculative?  If  there  is 
something  wrong  with  the  title  to  the  agreement,  his  in- 
terest under  it  might  be  speculative,  or  you  may  devise 
a  tax  title  to  a  piece  of  realty,  and  if  there  was  a  cloud 
on  it,  if  it  wasn't  clear,  it  would  be  speculative. 

Going    back    again    to    the    Eagle    Lake    Improvement 
Company  case  in   141   Fed.    (2d)    562,  and,  by  the  way, 
this  was  a  condemnation  proceeding  which  involved  some 
oil  leases  and  the  jury  had  brought  in  a  verdict  that  the 
leasehold  was  valueless,  at  page  [57]  564  the  court  says: 
"Appellants'  principal  contention  is  that  the  charge 
of  the  court  erroneously  stated  the  law  applicable  to 
the  issue  of  mineral  value  and  was  misleading,  con- 
tradictory and  prejudicial.    The  instructions  to  which 
objection   was   made   in   substance   charged   that   the 
jury  should  find  the  mineral  interests  valueless  unless 
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from  the  evidence  it  was  believed  that  a  reasonable 
probability  existed  that  oil  or  gas  in  paying  quanti- 
ties might  be  produced.  As  held  in  Olson  v.  United 
States,  292  U.  S.  246,  .  .  .  elements  affecting 
value  that  depend  upon  occurrences  which,  though 
possible,  are  not  reasonably  probable,  should  be  ex- 
cluded from  consideration  as  too  speculative  and 
conjectural  to  afford  a  basis  for  the  judicial  ascer- 
tainment of  value.  In  Texas,  however,  a  mineral 
lease  is  recog"nized  by  law  as  being  property  having 
a  market  value  even  if  it  covers  undeveloped  terri- 
tory. Where  oil  interests  are  involved,  a  reasonable 
probability  of  successful  development  is  sufficient  to 
make  leasehold  estates  of  great  value;  indeed,  where 
there  is  a  reasonable  possibility  of  production  in  pay- 
ing quantities,  mineral  rights  are  a  common  subject 
of  barter  and  sale,  and  therefore  have  a  definite, 
ascertainable  market  value,  [58]  even  where  the 
prospects  of  successful  development  are  too  specula- 
tive and  remote  to  be  'reasonably  probable.'  In  any 
event,  such  leases  have  a  nominal  value. 

"The  mineral  leaseholds  here  involved  are  imme- 
diately adjacent  to  a  currently  productive  oil  field. 
Whether  or  not  that  field  is  a  domal  structure  the 
probable  limits  of  which  have  been  determined  by 
exploration  to  reach  to  but  not  beyond  the  boundaries 
of  the  condemned  lands,  if  the  uncertainties  are  such 
that  the  mineral  interests  in  the  condemned  lands 
are  bought  and  sold  in  arms-length  transactions  for 
a  valuable  consideration,  they  have  a  market  price 
translative  into  a  fair  market  value  for  condemnation 
purposes.  The  charge  of  the  court  did  not  directly 
state  the  law  applicable  to  the  issue  presented,  and 
was  prejudicial  to  the  rights  of  appellants." 
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Now,  there  is  a  further  instruction  that  was  given,  in 
which  the  court  said: 

"Evidence  has  been  received  in  this  case  with 
relation  to  the  interest  of  the  defendant  Tavares 
Construction  Company,  Inc.  That  interest  arises 
out  of  an  instrument  which  is  in  evidence  as  defend- 
ants' 'Exhibit  W.  That  instrument  is  a  lease  [59] 
coupled  with  an  option.  In  your  consideration  of 
that  feature  of  the  case  you  will  proceed  in  the  same 
manner  as  you  proceed  as  to  the  market  value  of  the 
land,  the  question  being  what  could  it  have  been  sold 
for  on  the  open  market  for  cash  on  December  23, 
1944,  the  date  it  was  taken  or  canceled  by  this  pro- 
ceeding, or  shortly  thereafter,  above  what  Tavares 
Construction  Company,  Inc.,  would  have  to  have  paid 
under  all  its  terms  and  conditions." 

Now,  to  me  that  instruction  was  misleading.  I  think 
I  know  what  your  Honor  had  m  mind,  that  you  were 
attempting  to  talk  about  the  option,  the  value  of  the  op- 
tion, which  would  be  what  it  could  have  been  sold  for 
over  and  above  what  it  would  have  cost  to  exercise  the 
option.  But  the  instruction  goes  to  the  entire  leasehold, 
what  this  lease  could  have  been  sold  for  over  and  above 
what  Tavares  would  have  had  to  have  paid  under  all  of 
its  terms  and  conditions.  One  of  its  terms  and  conditions 
was  that  he  would  have  had  to  pay  about,  as  I  recall,  some 
two  million  dollars  if  he  exercised  the  option  in  it,  plus 
the  cost  of  the  land,  which  to  me  would  convey  to  the 
jury  that  he  would  have  had  to  find  a  purchaser  who  had 
about  $3,000,000,  who  was  willing  to  pay  that  for  the 
lease  in  order  to  leave  $500,000  for  Tavares. 
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Then  the  last  instruction  that  was  given,  which  must 
have  stuck  in  the  mind  of  the  jury,  is:   [60] 

"If  you  find  it  could  not  have  been  sold,  then  your 
verdict  as  to  Tavares  Construction  Company,  Inc. 
will  be  zero." 

Now,  all  the  jury  had  to  do  was  to  look  at  paragraph 
24  of  that  lease,  and  in  the  light  of  Mr.  Landrum's  argu- 
ment, wherein  Mr.  Landrum  read  that  paragraph  to  the 
jury: 

"Twenty-Four:  Lessee  will  not  without  prior 
written  consent  of  Defense  Corporation  and  the  ap- 
proval of  the  Maritime  Commission  sell,  assign,  or 
pledge  this  lease  or  any  of  its  rights  or  obligations 
hereunder,  or  sublease  or  permit  the  use  by  others 
of  any  of  the  property  covered  by  this  lease." 

There  was  no  evidence  of  a  consent  of  the  Maritime 
Commission  that  they  could  sell  this.  Actually,  this  in- 
struction was  to  bring  in  a  verdict  of  zero.  I  know  it 
was  not  intended  that  way,  but  that  is  actually  what  it 
amounts  to.  You  tell  the  jury:  If  you  find  it  could  not 
have  been  sold,  then  your  verdict  will  be  zero.  All  they 
needed  to  do  was  to  read  that  one  provision  of  the  lease 
saying  that  it  could  not  be  sold,  and  Mr.  Landrum  argued 
that  very  point  to  the  jury,  where  he  says: 

"Mr.  Willing  Buyer,  I  want  to  sell  you  this  lease. 
I  want  to  assign  it.  I  want  to  sublet  a  part  of  it  to 
you.     What  will  you  give  me? 

"  'Why,  Mr.  Tavares,  you  can't  do  that  without 
[61]  you  get  the  consent  of  the  Defense  Plant  Cor- 
poration and  the  Maritime  Commission.  T  wouldn't 
give  you  five  cents  for  it." 
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That  conveyed  to  the  jury  the  fact  that  it  could  not  be 
sold,  that  there  was  a  legal  prohibition  against  selling  it, 
and  where  they  were  told  in  the  very  last  instruction 
given  them,  "If  you  find  it  could  not  have  been  sold,  then 
your  verdict  *  *  *  should  be  zero,"  then  in  that  case 
the  verdict  is  zero. 

Now,  there  were  a  number  of  statements  made  by 
Mr.  Landrum  in  his  argument  which  I  believe  appealed 
to  the  passion  and  prejudice  of  the  jury.  For  instance, 
on  page  1180  of  the  transcript  Mr.  Landrum  said: 

"Whatever  else  may  be  said,  Mr.  Tavares  is  a 
capable  business  man.  He  cut  himself  in  to  this 
wartime  Garden  of  Eden  without  the  expenditure 
of  a  penny.  He  built  concrete  barges  for  the  gov- 
ernment of  the  United  States  at  a  profit,  and  now 
he  asks  you  to  put  your  hands  into  the  pockets  of  the 
people  of  the  United  States  and  give  him  a  half  a 
million  more." 

And: 

"But,  my  goodness,  are  you  going  to  permit  those 
people  to  go  into  the  Treasury  of  the  United  States, 
when  we  come  in  here  in  a  condemnation  case,  and 
get  any  more?   [62] 

"Well,  if  you  think  they  are  entitled  to  that,  you 
give  it  to  them.  But  if  you  think  that  it  would  be 
right  for  me  to  say  to  you,  "I  want  to  get  some 
money  out  of  this  war  business.  I  want  you  to  spend 
$2,700,000  to  build  me  a  shipyard  to  build  concrete 
ships  to  sell  to  you  at  a  profit,  and  then  after  it  is 
all  through  and  done,  I  want  you  to  give  me  $80,000 
for  building  my  own  shipyard,  and  supervising-  that, 
and  then  on  top  of  that  I  have  taken  the  expenses, 
I  have  taken  the  vacations  for  my  own  office  force.'  " 
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Then  on  page  1190  it  is  stated: 

''What  they  are  actually  doing,  ladies  and  gentle- 
men, is  coming  into  a  condemnation  case  and  trying 
to  get  damages  against  the  government  of  the  United 
States  for  what  they  claim  is  a  violation  of  that 
contract." 

Your  Honor,  I  think  that  is  what  we  are  entitled  to  in 
this  case,  the  same  measure  of  compensation  we  would 
have  had  if  the  government  had  just  breached  the  con- 
tract, or  they  had  just  said,  "We  are  moving  in  here. 
We  are  kicking  you  out.  We  are  not  going  to  let  you 
exercise  the  option.  We  are  rejecting  you."  They  have 
done  the  same  thing  through  this  condemnation  action. 
I  think  our  measure  of  recovery  should  be  the  same  in 
either  case.  Certainly  "damages"  is  just  compensation. 
[63]  Damages  does  not  mean  something  that  is  more 
than  just. 

There  is  one  further  error  to  which  I  wish  to  call  the 
court's  attention,  and  that  is  the  admission  in  evidence  of 
Plaintiff's  Exhibits  2  and  3.  Those  two  exhibits  are 
correspondence  had  shortly  before  the  action  was  filed 
between  the  Navy  and  Tavares,  where  the  Navy  indicated 
they  wanted  to  take  this  property  over  for  other  puri)oses ; 
not  to  come  in  under  the  priority  clause  in  it  and  operate 
this  shipyard,  but  to  take  it  over  completely.  And  there 
was  a  letter  written  back  as  to  certain  terms  they  were 
willing  to  settle  on.  That  was  an  offer  of  settlement  or 
an  offer  of  compromise  of  this  very  action.  I  believe  it 
was  error  to  permit  that  to  go  into  evidence. 

Mr.  Landrum  thereafter  was  permitted  to  comment  on 
that.     On  page  1192  he  says: 

"Ladies  and  gentlemen,  you  are  not  going  to  give 
them  more  than  they  asked  for,  are  you,  before  this 
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law  suit  was  brought?     And  don't  forget,  that  that 
was  only  their  asking  price  then." 

The  Court:  I  don't  remember  the  details  of  those  ex- 
hibits. Were  they  offered  on  cross  examination  of  a 
witness  ? 

Mr.  Landrum:     Could  I  say  a  word,  your  Honor? 

The  Court:  If  you  remember  what  the  situation  was, 
yes. 

Mr.  Landrum:     Yes,  and  there  was  no  objection. 

Mr.  Frank  L.  Martin,  Jr.:     Oh,  yes.   [64] 

Mr.  Landrum:     Or  no  objection  to  one  of  them. 

The  Court:  I  do  not  mean  whether  there  was  an  ob- 
jection or  not,  but  is  the  court  correct  in  its  recollection 
that  those  tokens  were  proffered  on  cross  examination 
of  a  witness? 

Mr.  Landrum :     That  is  correct,  your  Honor. 

The  Court:  That  was  the  court's  recollection,  and  I 
think  there  is  no  error  in  it,  if  that  is  the  case. 

Mr.  Frank  L.  Martin,  Jr. :  There  is  also  the  question 
that  the  verdict  is  against  law,  and  the  insufficiency  of 
the  evidence  to  justify  the  verdict,  and  inadequate  dam- 
ages. I  think  Mr.  Crouch  has  pretty  well  covered  that. 
But  here  the  jury  gave  one  hundred  per  cent,  full  pay  and 
credit  to  the  witnesses  in  their  valuation  for  National 
City,  yet  those  same  witnesses  testified  for  Tavares,  and 
we  have  a  verdict  of  zero.  To  me  that  indicates  that  the 
jury  followed  the  instruction  that  they  could  not  bring  in 
a  verdict  for  anything  but  zero;  that  they  found  that  it 
could  not  be  sold  and  so  the  verdict  should  be  zero.  I 
feel  they  obeyed  the  court's  instruction  on  that. 

The  only  evidence  in  support  of  the  valuation  in  the 
record  is  that  of  plaintiff's  witnesses.  The  defendants' 
witnesses  all  go  to  zero. 
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The  Court:  You  mean  the  other  way  around,  don't 
you? 

Mr.  Frank  L.  Martin,  Jr. :  The  other  way  around, 
yes,  your  Honor.  The  defendants'  witnesses  are  the  only 
ones  that  [65]  show  any  value,  and  they  range  from 
$500,000  to  $750,000. 

The  plaintiff's  witnesses  all  testify  to  no  value,  but 
they  all  based  their  opinions  on  erroneous  interpretations 
of  that  lease.  Mr.  Shattuck  in  his  testimony  showed 
very  clearly  that  his  opinion  was  based  upon  the  fact  that 
he  understood  the  government  could  cancel  all  Tavares' 
rights  by  merely  requesting  priority.  Mr.  Mason  thought 
the  agreement  was  too  speculative  because  of  the  many 
ifs,  ands  and  possibilities  of  this  and  that  happening, 
such  as  the  right  to  remain  on  the  property  and  to  an 
option  being  cut  off  by  condemnation,  upon  his  knowledge 
of  what  happened  after  the  last  war  to  another  shipyard, 
realizing  that  we  were  out  of  war  at  the  moment,  in  other 
words,  basing  the  appraisal  on  1947  conditions  and  not 
on  1944  conditions,  and  that  the  lease  had  been  canceled 
by  this  condemnation  action,  and  that  there  was  no  option 
to  purchase. 

That  is  the  evidence  that  we  know  of  that  was  based 
on  erroneous  interpretations  of  the  agreement,  and,  there- 
fore, I  don't  believe  it  constitutes  any  evidence  of  value. 
This  verdict  of  zero  is  a  miscarriage  of  justice.  Certainly 
that  lease  was  worth  something.  They  were  in  there,  a 
going  concern,  carrying  on  the  business,  and  to  just  come 
in  and  say  it  has  no  value  at  all,  well,  T  don't  see  how 
anyone  could  possibly  say  that,  even  if  we  could  not  have 
gotten  the  option,  [66]  could  not  have  got  a  lease,  or 
could  say  that  they  were  just  a  tenant  in  there  by  suffer- 
ance, at  will,  with  no  rights  except  that  the  government 
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could  have  put  them  out  whenever  they  wanted  to,  they 
were  in  there  and  were  carrying  on  a  business,  and  it 
was  worth  something. 

The  Court:     The  court  will  take  a  short  recess. 

Mr.  Crouch:  Your  Honor  please,  unless  you  think  of 
some  further  use  that  I  can  be  of  here,  may  I  be  excused? 

The  Court:  Yes,  indeed,  Mr.  Crouch.  If  you  want 
to  go,  you  may  do  so. 

Mr.  Martin:  Your  Honor  please,  whatever  additional 
time  we  have  I  would  like  to  have  in  reply  to  Mr.  Lan- 
drum.     Otherwise,  I  have  no  objection. 

The  Court:     Very  well. 

(A  short  recess  was  taken.) 

The  Court:     Proceed. 

Mr.  Landrum:  If  your  Honor  please,  I  feel  that  this 
case  was  one  of  the  best-tried  condemnation  cases  that  I 
have  ever  had  the  honor  to  be  connected  with.  I  also 
desire  to  say  that  it  is  my  very  earnest  conviction  that 
there  is  no  error  and  that  this  motion  should  be  denied. 
It  is  my  understanding  that  the  defendants  in  this  action 
had  the  burden  and  went  forward  with  the  evidence. 
That  is  correct.  They  now  come  into  this  court  room 
with  a  motion  for  a  new  trial  based,  as  I  understand  it, 
very  largely  upon  the  proposition  that  [67]  this  lease 
coupled  with  an  option  had  no  market  value,  and,  there- 
fore, they  should  have  been  permitted,  although  they  did 
not  ask  this  court  to  permit  them  to  do  it,  that  they  should 
have  proven  the  case  differently. 

Now,  if  your  Honor  please,  they  themselves  took  the 
burden  of  proof,  put  witnesses  on  that  witness  stand  who 
testified  to  their  opinion  of  the  market  value  of  this  lease 
coupled  with  an  option.  In  other  words,  they  themselves 
proceeded  to  fix  the  valuation  in  this  case,  and  that  was 
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the  method  they  used.  Now  they  come  in  here  with  a 
motion  for  a  new  trial,  and  say  that  that  was  wrong. 

I  have  also  discussed  here  the  question  of  Judge  Yank- 
wich's  order.  I  understood  Mr.  Crouch  to  say  that  Judge 
Yankwich  held  that  they  were  entitled  to  compensation. 
I  haven't  read  Judge  Yankwich's  order  since  I  was  here 
in  the  trial  of  the  action,  but  it  is  my  recollection  of  that 
order  that  Judge  Yankwich  said,  first,  that  the  interests 
of  the  Tavares  Construction  Company  were  being  taken 
in  this  condemnation  proceeding  and,  second,  that  those 
interests  were  compensable.  That  is  his  language.  So  I 
do  not  think  that  Judge  Yankwich  has  ruled  that  they 
must  receive  something. 

Now,  I  also  believe  it  to  be  the  law  that  counsel,  if  he 
has  no  objection  or  he  is  dissatisfied  with  the  court's  rul- 
ing, I  believe  it  is  the  law  that  he  should  apprise  the  court 
of  that  fact  on  the  trial,  and  I  believe  it  is  the  law  that 
if  [68]  your  Honor  gave  some  instruction  which  they 
felt  was  erroneous,  I  believe  that  they  must  apprise  your 
Honor  of  that  situation  at  the  time  it  arises  in  order  that 
your  Honor  may  have  the  benefit  of  whatever  thoughts 
they  may  have  in  that  connection.  I  do  not  believe  that 
they  can  come  in  now  and  claim  error  when  they  took  no 
exception  to  your  Honor's  instructions,  even  though  there 
was  error  there.  Now,  as  to  this  question  of  those  in- 
structions, why,  if  your  Honor  please,  Mr.  Martin  said 
that  he  didn't  know  and  he  couldn't  take  those  excep- 
tions. T  had  copies,  and  he  had  copies  of  some  instruc- 
tions which  1  think  your  Honor  gave,  and  that  is  one  that 
they  are  taking  an  exception  to  now,  and  I  believe  they 
had  those  copies  at  least  a  week  before  your  Honor  gave 
the  instructions.  So  it  seems  to  me  as  though  there  isn't 
a  great  deal  to  that  situation. 
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I  desire  to  say  to  your  Honor  that  I  am  familiar  with 
all  of  the  cases  cited  by  counsel.  As  a  matter  of  fact,  I 
tried  the  Olson  case,  I  tried  the  Miller  case,  and  I  tried 
the  Eagle  Lake  Improvement  Company  case.  The  Eagle 
Lake  Improvement  Company  case,  as  counsel  has  just 
stated,  your  Honor,  involved  oil  and  gas  leases  in  Corpus 
Christi  in  connection  with  the  Corpus  Christi  Naval  Air 
Base.  The  case  was  tried  twice.  The  instruction  which 
your  Honor  gave  with  relation  to  speculation  and  conjec- 
ture was  the  instruction  which  Judge  Hanney  gave  in  the 
Eagle  Lake  case.  It  was  reversed.  In  the  [69]  first  trial 
the  jury  gave  them  zero  for  their  oil  and  gas  leases.  It 
was  not  reversed  on  account  of  that.  It  was  reversed 
because  Judge  Hanney  instructed  that  jury  that  before 
they  could  give  them  anything  for  their  oil  and  gas  leases 
they  must  first  find  that  there  was  a  reasonable  possibility 
that  oil  and  gas  could  be  produced  in  commercial  quanti- 
ties, and  if  they  did  not  find  there  was  a  reasonable  pos- 
sibility that  it  could  be  produced  in  commercial  quantities, 
the  verdict  should  be  zero.  The  Circuit  Court  of  Appeals 
reversed  by  saying  instead  of  using  the  word  "possible" 
Judge  Hanney  should  have  used  the  word  "probable." 
That  is  the  reason  the  case  was  reversed. 

We  tried  it  a  second  time  and  the  second  time  some  of 
the   leasehold   interests   recovered   some   money. 

It  is  perfectly  apparent  to  all  of  us  that  a  market  value 
of  a  lease  is  the  difference  between  what  it  would  sell  for 
on  the  open  market  less  the  rent  reserved.  Now.  there 
are  many  leases  which  are  worthless,  and  such  a  lease  is 
a  lease  where  they  would  have  to  pay  too  much  rent. 

In  sofar  as  the  question  of  the  jury  being  confused  is 
concerned,  the  instruction  that  your  Honor  gave  was  the 
one  with  reference  to  speculation  and  conjecture,  and  that 
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is  the  language  of  the  Olson  case.  The  Olson  case,  as 
your  Honor  will  recall,  was  the  flowage  on  Lake  of  the 
Woods,  and  that  case  was  decided  by  the  judges  them- 
selves without  a  jury,  and  [70]  they  absolutely  refused  to 
give  them  anything  based  upon  their  reservoir  values, 
upon  the  ground  and  for  the  reason  that  it  was  too  specu- 
lative and  conjectural.  And  I  believe  that  any  instruction 
is  also  proper  where  a  jury  is  instructed  that  they  must 
not  take  into  consideration  speculative  and  conjectural 
values.  I  believe  that  has  always  been  the  law.  I  see 
no  error  whatsoever  in  it. 

Now,  there  was  one  question  in  this  motion  which  dis- 
turbed me  a  little.  As  your  Honor  knows,  I  did  not  pur- 
chase daily  transcript,  and  I  had  no  transcript.  I  was  a 
little  concerned  with  their  proposition  with  relation  to 
the  date  of  taking  that  they  had  raised,  but  I  find  that 
right  in  the  record  we  have  stipulated  that  as  to  the  Ta- 
vares Construction  Company,  and  that  is  stipulated  in 
this  record,  it  is  December  23,  1944. 

Now,  in  so  far  as  the  question  that  they  raise  with 
relation  to  the  date  of  taking  of  parcel  A,  I  do  not  believe 
they  have  made  any  particular  argument  of  that  here 
today,  but  the  Tavares  Construction  Company  is  not  con- 
cerned with  that.  That  is  the  City  of  National  City, 
and  this  jury  had  to  arrive  at  a  conclusion  with  relation 
to  what  would  have  to  be  paid  for  the  land  as  to  all  of 
those  parcels  in  order  that  they  might  arrive  at  a  valua- 
tion of  what  they  would  have  to  pay  for  that  option.  So 
there  is  nothing  to  their  proposition  that  the  date  of  tak- 
ing is  confusing.   [71] 

Now,  there  is  another  thing  counsel  has  said,  that  we 
seemed  to  be  wanting  to  give  the  City  of  National  City 
some  advantage  that  they  didn't  have.     Now,  }our  Honor 
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will  find  that  it  is  stipulated  right  in  this  record.  The 
State  of  California  was  here,  and  it  is  stipulated  right  in 
the  record  that  the  City  of  National  City  had  a  fee  title. 
That  is  an  entirely  different  proposition  from  the  Tavares 
situation.  In  other  words,  they  say,  "Well,  the  City  of 
National  City  didn't  have  any  market  value.  It  couldn't 
sell  it."  The  record  shows  a  stipulation  and  the  state- 
ments made  by  the  State  of  California  that  they  had  a  fee 
title.     So  I  find  no  merit  in  that  contention. 

Now,  your  Honor  will  recall  that  throughout  the  trial 
of  this  action  I  made  one  particular  point.  Your  Honor 
will  recall  that  I  repeatedly  requested  your  Honor  to  rule 
as  a  matter  of  law  that  they  were  not  entitled  to  anything 
under  that  lease  and  option  on  account  of  its  being  specu- 
lative and  conjectural.  I  carried  that  all  the  way  through 
the  trial.  I  submitted  as  a  requested  instruction  where 
your  Honor  would  take  that  question  as  a  matter  of  law, 
and  your  Honor  didn't  do  that.  Your  Honor  submitted 
that  question  to  this  jury  as  a  question  of  fact,  and  I 
believe  it  is  entirely  proper  for  this  court  to  say  to  a  jury: 

Ladies  and  gentlement  of  the  jury,  if  you  find  as  a  fact 
that  this  is  so  speculative  and  conjectural  that  it  would 
have   [72]  no  market  value,  your  verdict  should  be  zero. 

I  am  not  going  to  take  up  a  great  deal  of  time  in  argu- 
ment of  this  matter.  I  have  read  the  record  and  I  find 
that  they  pick  out  certain  portions  of  your  Honor's  in- 
structions, and  that  if  the  whole  instruction  is  taken  by  its 
four  corners  there  is  no  error  in  it.  It  is  true  that  they 
could  pick  out  one  little  sentence  here  and  there  and  knock 
it,  and  possibly  point  to  it  as  error,  but  I  certainly  feel 
that  under  all  of  your  Honor's  instructions  there  is  no 
error. 

Now,  there  is  just  one  other  matter  that  I  want  to  dis- 
cuss and  that  is  the  question  of  misconduct  in  my  argu- 
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ment.  I  feel  if  I  may  digress  just  a  moment,  that  I  am 
about  the  only  one  connected  with  this  case  that  didn't 
have  just  exactly  a  fair  deal,  because  I  think  that  if  Mr. 
Crouch  could  have  his  Bible,  I  should  have  been  per- 
mitted to  have  mine.  Outside  of  that,  everything  was  all 
right. 

Now,  I  did  argue  that  that  instrument  was  speculative 
and  conjectural.  I  believe  that  was  right.  I  believe  I 
had  a  right  to  do  that.  I  have  tried  any  number  of  law 
suits  where  the  jury's  verdicts  were  zero.  The  Bridge 
of  the  Gods  in  Washington  that  Mr.  Tavares  tells  he 
built,  he  got  that  contract  and,  if  your  Honor  please,  I 
tried  that  case,  and  I  tried  it  twice.  The  verdict  was  zero 
in  the  first  trial  before  Judge  Black.  In  the  Eagle  Lake 
case  counsel  has  just  read  the  verdict  was  zero.  If  a  man 
has  a  lease  where  he  pays  [73]  $500  a  month  rent,  and  it 
is  only  worth  $200,  the  verdict  on  that  lease  would  be 
zero.  That  is  a  bad  lease.  I  am  not  going  to  take  up 
any  more  time  on  this  matter,  if  your  Honor  please.  It 
was  a  long  trial,  it  was  an  important  trial,  and  I  am  sure 
that  the  case  was  fairly  and  squarely  tried. 

In  so  far  as  this  objection  with  relation  to  Exhibits 
2  and  3  is  concerned,  there  was  no  objection  made  to 
Exhibit  2,  but  there  was  an  objection  to  Exhibit  3.  I 
put  them  in  on  cross  examination  as  an  admission  against 
interest  by  one  of  their  witnesses.  I  think  it  was  the  gen- 
tleman who  sits  back  here,  Mr.  Seabrook. 

So  I  feel  that,  under  all  of  the  circumstances,  they  have 
had  a  fair  trial  and  the  jury  has  determined  this  question. 
We  respectfully  submit,  your  Honor,  that  their  motion 
should  be  denied. 

The  Court:  There  was  one  question  I  wanted  to  ask 
you,   Mr.   Landrum,  which  counsel  have  not  touched  on 
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either,  but  which  is  specified  in  an  affidavit,  and  that  is 
that  from  your  argument,  according  to  the  affidavit  of 
John  M,  Martin  in  support  of  the  motion  for  a  new  trial, 
the  following  quotation  is  made  on  the  second  page  of 
that  affidavit,  commencing  with  line  6: 

"Whatever  else  may  be  said,  Mr.  Tavares  is  a 
capable  business  man.  He  cut  himself  into  this  war- 
time Garden  of  Eden  without  the  expenditure  [74] 
of  a  penny.  He  built  concrete  barges  for  the  Gov- 
ernment of  the  United  States  at  a  profit,  and  now  he 
asks  you  to  put  your  hands  into  the  pockets  of  the 
people  of  the  United  States  and  to  give  him  a  half 
a  million  more." 

Was  there  any  evidence  that  there  had  been  any  profit 
made  in  this  deal? 

Mr.  Landrum:     Some,  your  Honor. 

Mr.  John  M.  Martin:     None,  in  any  way. 

The  Court:     I  am  asking  Mr.  Landrum  that  question. 

Mr.  John  M.  Martin:     Pardon  me,  your  Honor. 

The  Court:     You  will  have  your  opportunity. 

Mr.  Landrum:  The  evidence  in  the  case,  your  Honor, 
was  that  he  was  to  receive  a  certain  amount  of  money  for 
each  ship  which  he  constructed,  and  out  of  that  amount 
there  was  something  like  $341,000  which  was  to  go  as 
rental.  There  is  another  letter  in  here  that  goes  to  the 
question  of  profit,  but  it  isn't  very  strong,  your  Honor. 
There  is  sufficient  evidence  to  support  that  statement  but, 
of  course,  the  question  of  whether  there  was  profit  or  not 
was  not  the  real  point  in  the  case.  I  am  frank  with  your 
Honor  on  that.  The  statement  is  that  he  built  those 
ships,  that  he  paid  the  rental  out  of  the  money  he  got 
for  them.   There  is  evidence  in  the  contracts  showing  how 
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much  he  was  to  get  for  each  ship.  That  is  all  in 
there.   [75] 

The  Court:  But,  as  I  understand  you,  you  said  there 
was  no  evidence  that  the  Tavares  interests  had  made  a 
profit. 

Mr.  Landrum:  Well,  I  am  not  sure  about  it,  your 
Honor.     I  wouldn't  want  to  say. 

The  Court:  I  have  been  over  the  transcript  some,  but 
I  haven't  been  over  it  thoroughly  enough  to  conclude. 

Mr.  Landrum:  Of  course,  I  understand  it  to  be  the 
law,  if  I  may  be  permitted,  that  counsel  may  draw  any 
reasonable  inference  from  the  evidence  in  an  argument. 

The  Court:  Of  course,  an  inference  must  be  based 
on  a  fact  legally  proven,  or  a  deduction  from  a  fact  that 
is  warranted  by  the  propensities  of  man. 

Mr.  Landrum:     Yes,  I  understand. 

The  Court:  That  is  the  danger  of  it,  if  there  is  any 
danger,  with  a  jury.  I  do  not  say  that  it  happened,  be- 
cause I  am  not  prepared  now  to  rule  decisively.  I  am 
going  to  read  the  record  a  little  more  thoroughly.  I  can 
see  how  if  there  were  no  evidence  in  the  case  and  if  the 
jury  felt,  which  they  would  have  a  right  to  feel  in  view 
of  counsel  for  the  government's  argument  and  the  man- 
ner in  which  he  tried  the  case,  which  was  thoroughly  and 
forcefully, — they  might  have  said,  "Well,  the  thing  is 
so  conjectural  that,  even  assuming  there  is  something  to 
Mr.  Crouch's  argument,"  and  I  am  not  prepared  to  say 
that  there  is  or  is  not,  I  doubt  it,  I  think  it  is  rather 
an  ingenious  argument,  but,  nevertheless,  it  is  an  [76] 
argument  that  appeals  somewhat  to  one's  sense  of  justice, 
and  if  the  jury  in  taking  up  this  contract  concluded  that 
it  was  so  shot  full  of  uncertainties  and  difficulties  and 
contingencies   that  no  one  could  estimate,  which  is   not 
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really  the  strict  line  of  a  jury's  function,  because  their 
strict  line  is  to  award  and  assess  just  compensation,  but 
if  they  could  not  even  estimate  just  compensation  for 
the  disruption  of  this  contractual  arrangement  so  far  as 
the  Tavares  interests  are  concerned,  I  can  see  how  they 
might  have  said,  "Well,  Tavares  made  a  profit  anyhow." 

If  there  is  evidence  in  the  record  that  would  have  jus- 
tified that  statement,  or  that  inferentially  justified  the 
statement,  then  there  could  be  no  complaint  made  that 
the  jury  accepted  the  statement.  But  if  there  isn't,  I 
can  see  how  possibly  the  twelve  persons  composing  the 
jury  might  not  be  able  to  agree.  Of  course,  that  doesn't 
mean  that  they  necessarily  would  have  determined  the 
converse  of  the  agreement  and  found  for  the  Tavares 
interests. 

I  will  say  just  one  further  thing.  Then  I  will  hear 
what  further  you  have  to  say,  gentlemen.  That  is  with 
reference  to  Judge  Yankwich's  ruling.  I  have  read  it 
three  or  four  times  and  followed  it  in  the  case.  Other- 
wise I  would  not  have  given  the  Tavares  interests  to  the 
jury  to  decide.  If  the  argument  that  is  advanced  by 
Mr.  Crouch  is  secure  legally  and  logically,  the  court 
should  have  told  the  jury  that  the  Tavares  [77]  interest 
was  to  be  compensated  for;  not  that  it  was  compensable, 
but  that  it  was  to  be  compensated,  and  to  instruct  the 
jury  that  they  had  to  find  a  certain  value  of  that  interest. 
Judge  Yankwich,  in  my  judgment,  did  not  say  anything 
of  the  kind.  He  wrote  an  opinion  on  it,  and  in  addition 
to  that  he  made  findings  which  are  incorporated  in  the 
record,  which  we  followed,  and  we  followed  them  care- 
fully to  the  letter,  because  it  was  a  court  of  coordinate 
authority,  and  we  always  feel  that  in  such  matters  the 
trial  judges  of  coordinate  authority  should  not  attempt 
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to  review  one  another's  decisions.    That  would  be  chaotic 
and  disruptive  of  orderly  judicial  proceeding. 

Here  it  is,  "Order  Upon  Pre-trial" : 

'The  court,  having  considered  upon  pre-trial  the 
matters  heretofore  submitted  on  September  30,  1946, 
calling  for  the  determination  of  the  nature  of  the 
interest  of  Tavares  Construction  Company,  Inc.,  in- 
volved in  this  proceeding,  does  now,  after  considera- 
tion of  the  record  and  the  joint  stipulation  filed  on 
September  27,  1946,  and  the  additional  memorandum 
filed  on  October  4,  1946  and  the  argument  of  counsel, 
determine : 

"(1)  That  the  lease  and  option  rights  of  Tavares 
Construction  Company,  Inc.  granted  under  the 
'Agreement  of  Lease,'  dated  December  27,  1941,  and 
by  the  supplements  thereto,  have  been  taken  and 
condemned  by  this  action. 

"(2)  That  the  defendant  Tavares  Construction  [78] 
Company,  Inc.  has  a  compensable  interest  in  the  prop- 
erty taken  by  this  proceeding. 

''(3)  That  the  facts  are  as  set  forth  in  the  joint 
stipulation  and  joint  memorandum  of  counsel  above 
referred  to  and  the  court's  written  opinion  filed  here- 
in on  October  10,  1946. 

"Dated:     This  fifth  day  of  February,   1947. 

"Leon  R.  Yankwich,  United  States  District  Judge." 

Now,  in  the  opinion  of  Judge  Yankwich  it  is  stated  as 
follows : 

"The  court  having  considered  upon  pre-trial  the 
matters  heretofore  submitted  on  September  30,  1946, 
calling  for  the  determination  of  the  nature  of  the  in- 
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terest  of  Tavares  Construction  Company,  Inc.  in- 
volved in  this  proceeding,  does  now,  after  considera- 
tion of  the  record  and  the  joint  stipulation  filed  on 
September  27,  1946,  and  the  additional  memorandum 
filed  on  October  4,  1946,  and  the  argument  of  coun- 
sel, determine  the  said  matters  as  follows : 

"The  court  answers  the  two  questions  propounded 
to  it  which  sum  up  the  findings  desired  in  the  follow- 
ing manner : 

"'(a)  Have  the  lease  and  option  rights  of  Tav- 
ares Construction  Company,  granted  under  the 
"Agreement  of  Lease"  dated  December  27,  1941,  and 
[79]  by  the  supplements  thereto,  been  taken  and  con- 
demned by  this  action?' 

"The  court  answers  affirmatively. 

"  *(b)  Does  the  defendant,  Tavares  Construction 
Company,  have  a  compensable  interest  in  the  property 
taken  by  the  condemnation  proceeding?' 

"The  court  answers  affirmatively. 

"The  court  orders  specific  findings  entered  in  ac- 
cordance with  such  answers." 

And  then  the  judge  elaborates  to  some  extent  as  to  the 
deciding  reasons  for  his  conclusions. 

That  certainly,  in  my  judgment,  did  not  mean,  as  I 
apprehend  my  good  brother  Crouch  argued,  that  all  the 
court  had  to  do  then  was  to  tell  the  jury:  Now,  ladies 
and  gentlemen,  you  go  out,  and  you  haven't  any  right  to 
say  that  there  is  no  compensation  due,  but  you  go  out 
and  you  must  find  that  there  is  some  compensation  due 
the  Tavares  interests.  You  go  out  and  put  that  in  your 
verdict. 
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I  do  not  believe  that  is  the  law  or  that  would  have 
been  proper.  It  would  have  invaded  the  province  of  the 
jury.  The  law  says  that  the  jury  shall  fix  the  compensa- 
tion in  these  condemnation  matters,  and  for  the  court  to 
tell  the  jury  where  there  was  simply  the  legal  determina- 
tion of  the  right  to  compensation,  as  the  trier  of  the  facts, 
that  they  were  to  fix  that  compensation  and  conclude  that 
it  had  been  proven,  would  [80]  not  have  been  proper.  Mr. 
Crouch  argues  that  there  was  nothing  left  to  do  but  to 
tell  the  jury  that  they  had  to  find  something.  I  do  not 
believe  they  did,  and  I  believe  the  instructions  were  prop- 
er in  which  the  court  stated  that  if  it  were  only  nominal, 
according  to  the  evidence,  that  is  all  there  could  be  found. 
In  any  event,  I  cannot  see  where  there  would  be  any  predi- 
cate for  an  award  of  compensation  in  an  eminent  domain 
proceeding  without  there  being  some  evidence  to  show 
as  to  how  that  was  to  be  estimated;  in  other  words,  to 
fix  a  standard  for  the  fixing  of  the  value  of  the  interests 
taken,  there  must  be  some  measure  adopted.  Even  under 
the  broadest  interpretation  of  the  Miller  case,  with  which 
this  court  is  in  hearty  accord,  there  must  be  something 
definite.  Otherwise,  it  is  a  pure  guess,  to  bring  a  jury  in 
and  tell  them  to  go  out  and  guess  what  the  Tavares  peo- 
ple lost.  The  pertinency  of  it  is  just  what  I  have  stated, 
that  if  counsel  for  the  government,  either  in  his  zeal  or 
because  he  felt  there  was  some  evidence  that  justified  the 
statement,  told  the  jury  when  the  case  was  of  that  pe- 
culiar character,  that  Tavares  made  a  profit,  that  is  a 
mighty  weighty  thing  to  the  lay  mind.  It  might  not  be  to 
the  court,  if  the  court  were  trying  it,  because  the  presump- 
tion is  that  the  court  does  know  the  law  in  the  case.  That 
is  the  only  phase  of  the  case  on  which  I  think  I  want  to 
review  the  record  a  little  more  thoroughly. 
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Mr.  Landrum:  In  that  connection,  could  I  call  the 
court's  [81]  attention  that  there  was  no  objection  made 
in  the  record  and  there  was  no  exception  taken  in  the 
record  ? 

The  Court:  That  is  true,  but  I  am  not  speaking"  of 
that  aspect  of  it.     I  will  not  say  any  more  about  that. 

Mr.  John  M.  Martin:  If  the  court  please,  at  page  2 
of  the  memorandum  of  the  points  and  authorities,  or, 
rather,  page  2  of  the  affidavit  which  I  made,  I  also  quote 
from  the  record  the  following  statement  which  Mr.  Land- 
rum  made  in  his  argument,  as  shown  by  page  1180  of 
the  transcript: 

''Whatever  else  may  be  said,  Mr.  Tavares  is  a  cap- 
able business  man.  He  cut  himself  into  this  war- 
time Garden  of  Eden  without  the  expenditure  of  a 
penny." 

Now,  not  only  is  there  no  evidence  in  the  record  to  that 
effect,  but  none  was  offered,  none  would  have  been  ad- 
missible, and  it  is  so  far  from  the  truth  that  I  can't  help 
but  comment  on  it.  Here  is  a  jury  that  have  gone  through 
the  war  the  same  as  the  rest  of  us. 

To  say  that  a  man  has  cut  himself  in  on  a  wartime 
project,  a  wartime  Garden  of  Eden  without  the  expendi- 
ture of  a  penny,  without  a  scintilla  of  evidence  in  the  case 
to  show  it,  none  offered  and  none  would  have  been  ad- 
missible, it  seems  to  me  was  a  serious  and  prejudicial 
statement  against  the  rights  of  my  client. 

Now,  passing  back  for  the  moment  to  the  order  which 
Judge  [82]  Yankwich  made,  perhaps  I  get  a  little  differ- 
ent impression  from  that  order  because  Mr.  McPherson 
and  I  spent  all  day  long  arguing  before  Judge  Yankwich, 
and  the  gist  of  the  argument  there  was  that  the  govern- 
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ment  was  contending,  first,  that  the  interest  was  not  com- 
pensable in  this  suit,  and,  second,  raising  the  question  as 
to  whether  it  had  actually  been  taken;  meaning,  first,  as 
to  whether  they  were  condemning  any  option  rights,  and 
then,  next,  as  to  whether  I  wasn't  relegated  to  a  suit  in 
the  Court  of  Claims  on  a  contract  of  frustration,  in  not 
having  been  able  to  carry  that  option  out.  That  was  an 
extended  argument,  and  what  I  wanted  to  know  and  what 
the  government  wanted  to  know  was  whether  we  were 
going  to  determine  in  this  suit  all  of  my  rights  to  com- 
pensation, or  whether  we  were  going  to  try  to  take  two 
bites  of  the  cherry,  and  have  the  court  here  determine 
only  the  leasehold  interest  exclusive  of  the  option  and 
that  the  contractual  provision  to  purchase  under  the  op- 
tion was  something  the  government  was  not  condemning 
and  something  the  enforcement  of  which  would  have  to  be 
carried  on  in  another  forum,  the  Court  of  Claims.  So 
when  I  came  into  this  case  I  understood  from  the  pre- 
trial ruling  of  Judge  Yankwich  that  not  only  the  leasehold 
estate  as  such  was  compensable  in  this  action,  but  that  the 
expert  witnesses  would  be  privileged  to  take  into  consid- 
eration the  added  value,  if  any,  which  the  option  feature 
gave  to  that  leasehold  interest.   [83] 

Apparently  the  court  was  not  of  that  opinion,  and  T 
direct  your  Honor's  attention  to  page  433  of  the  tran- 
script, line  20,  one  short  paragraph,  where  the  court  in 
speaking  says: 

"When  it  comes  to  the  question  of  value  of  the 
option  it  seems  to  me  that  the  case  can  be  simplified 
by  the  optionee  preserving  in  the  Court  of  Gaims 
anything  subsequent  to  the  date  of  the  termination 
of  the  project." 
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Now,  what  your  Honor  had  in  mind  by  "termination 
of  the  project,"  and  maybe  I  didn't  understand  you,  but  I 
understood  by  "termination  of  the  project"  you  meant  the 
date  of  the  declaration  of  taking  as  to  our  claim,  the  date 
on  which  the  government  filed  the  declaration  of  taking, 
December  23,  1944,  and  terminated  all  of  our  rights  or 
acquired  them  or  kept  them  from  coming  into  being,  it 
doesn't  make  any  difference  how  you  classify  it.  It  was 
my  understanding,  in  view  of  Judge  Yankwich's  ruling 
that  whatever  added  value  that  option  had,  that  we  could 
show  by  the  witnesses,  the  expert  witnesses  in  their  ap- 
praisals, that  they  had  given  consideration  to  it  and  that 
the  value  of  the  option  under  well-established  legal  princi- 
ples was  the  dift'erence  between  the  option  price  of  the 
shipyard  and  what  the  shipyard  could  have  been  sold  for, 
and  that  were  I  suing  in  the  United  States  Court  of 
Claims  based  upon  this  option  contract  for  just  compen- 
sation, [84]  that  that  is  the  rule  and  yardstick  for  com- 
pensation which  the  Court  of  Claims  would  follow,  the 
difference  between  the  option  price  of  the  shipyard  and 
what  the  shipyard  could  be  sold  for. 

So  I  had  intended  in  showing  my  values  to  the  jury  to 
prove  or  to  have  my  witnesses  testify  that  they  had  taken 
into  consideration  the  option  value,  and  that  that  was  an 
enforcible  right  and  that  it  was  a  valuable  right.  I  want- 
ed to  show  that  the  government  by  its  declaration  of  tak- 
ing on  December  23,  1944,  under  the  ruling  of  Judge 
Yankwich,  acquired  that  option  right.  Now,  I  don't  care 
whether  you  say  the  option  had  come  into  being  or  wheth- 
er we  had  to  have  a  10-day  notice.  If  it  had  not  come  into 
being,  at  least  Tavares  had  a  right  to  have  it  come  into 
being,  and  for  the  frustration  of  that  right  and  the  pre- 
vention of   that  right  he  was   entitled  to  compensation. 
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Except  for  this  condemnation  suit  he  could  have  sued  in 
the  United  States  Court  of  Claims,  and  he  would  have 
filed  his  action  in  the  Court  of  Claims  upon  that  option 
right.  Or  if  we  want  to  say  it  came  into  being  and  that 
it  was  in  existence  all  the  time,  but  was  breached  by  the 
declaration  of  taking,  I  care  not,  even  if  it  was  breached 
we  were  entitled  to  have  brought  an  action  and  to  have 
sued  in  the  Court  of  Claims  and  the  court  there  would 
have  applied  the  yardstick  as  to  just  value,  just  compen- 
sation, to-wit,  the  difference  between  the  option  price 
[85]  of  the  shipyard,  and  what  the  shipyard  could  have 
been  sold  for. 

The  Court  very  properly  instructed  the  jury  that  in 
weighing  the  expert  testimony  the  opinion  and  conclusion 
expressed  by  the  witness  was  no  stronger  than  the  reas- 
ons or  grounds  which  he  assigned  to  it.  I  wanted  to  show 
by  evidence  that  my  witnesses  had  taken  into  consideration 
and  assigned  as  one  of  the  grounds  for  the  opinion  of 
that  expert  as  to  value  the  fact  that  they  knew  there  was 
a  personal  right  of  action  in  Tavares,  as  assignee,  for  the 
enforcement  of  that  option  or  for  the  recovery  of  just 
compensation  in  the  Court  of  Claims,  and  yet  as  the 
record  shows  at  length,  at  the  insistence  of  government 
counsel  I  was  told  I  could  not  even  talk  about  the  Court 
of  Claims  and  that  I  could  not  cross-examine  and  say: 

"Had  you  taken  into  consideration,  Mr.  Mason, 
the  fact  that  Mr.  Tavares  had  the  right  to  sue  in  the 
United  States  Court  of  Claims  and  recover  the  dam- 
ages between  the  option  price  of  the  shipyard  and 
what  it  could  be  sold  for?" 

1  could  not,  in  fairness  to  the  ruling  of  the  court,  ask 
any  kind  of  a  question  like  that,  and  refrained  from  so 
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doing.  Nor  could  I  ask  any  of  the  experts  whether  they 
had,  in  arriving  at  their  opinion  as  to  value,  taken  into 
consideration  as  to  this  lease  and  option  contract,  that  he 
had  a  right  to  enforce  that  option  or  to  recover  compen- 
sation for  its  breach,  [86]  or,  if  you  please,  to  recover 
compensation  because  the  government  by  its  declaration  of 
taking  prevented  it  from  ripening  into  an  existing  option 
which  he  could  exercise. 

Now,  I  am  in  the  situation  where  I  gather,  from  what 
the  court  said  from  time  to  time  during  the  record,  that 
the  court  felt  that  my  value  of  the  option  was  a  matter 
to  be  presented  to  a  subsequent  forum,  a  different  forum. 
I  gather  that  from  this  statement,  again  at  page  433, 
where  the  court  says: 

"When  it  comes  to  the  question  of  value  of  the 
option,  it  seems  to  me  that  the  case  can  be  simplified 
by  the  optionee  preserving  in  the  Court  of  Claims 
anything  subsequent  to  the  date  of  the  termination 
of  the  project." 

Now,  as  a  matter  of  fact,  if  the  court  had  the  right  in 
this  case  so  to  do,  I  would  make  no  objection.  The  trou- 
ble is  that  with  Judge  Yankwich's  ruling  on  pre-trial  that 
my  interest  is  being  taken,  all  of  it,  and  it  is  compensable 
herein,  I  do  not  see  how  any  court  here,  except  an  Appel- 
late Court  that  would  reverse  Judge  Yankwich's  ruling, 
could  preserve  to  me  an  action  in  the  United  States  Court 
of  Claims,  to  file  an  action  for  damages. 

I  am  confronted  with  the  situation  that  as  long  as  Judge 
Yankwich's  order  on  pre-trial  stands  I  have  to  prove  all 
my  rights  in  this  court,  they  are  all  here,  and  the  judg- 
ment [87]  becomes  res  judicata  as  to  all  of  them, — if  I 
understand  what  the  court  has  ruled,  or  intended  to  rule 
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in  this  case.  And  yet  there  was  submitted  to  the  jury  the 
determination  of  the  value  of  that  option  without  their 
being  permitted  to  hear  in  the  argument  by  me,  or  in  tes- 
timony by  a  witness,  or  from  the  court,  or  any  other 
source,  and  they  never  even  became  aware  of  the  fact 
that  Tavares,  as  of  the  date  of  the  declaration  of  taking, 
would  have,  except  for  the  filing  of  this  condemnation 
suit,  a  chose  in  action  against  the  United  States  Govern- 
ment, which  he  had  an  absolute  right  to  prosecute  in  the 
United  States  Court  of  Claims,  the  only  court  in  which  the 
government  has  consented  to  be  sued,  for  an  amount  here 
involved,  and  that  he  was  being  deprived  of  that  right 
under  Judge  Yankwich's  ruling,  because  by  this  very  dec- 
laration of  taking  the  government  acquired  that  right. 
I  don't  care  whether  it  had  come  into  being,  into  existence 
as  an  option,  or  whether  it  was  a  breach  of  it  after  it 
came  into  being.    In  any  event,  it  was  a  contractual  right. 

Now,  all  of  these  decisions  here,  and  I  have  searched 
them  and  have  tried  to  find  an  exact  case,  and  admittedly 
we  can't,  but  they  all  boil  down  to  where  the  courts  have 
said  repeatedly  as  to  the  value  of  property  in  these  con- 
demnation cases  it  is  proper  for  the  court  or  for  the  jury 
to  take  into  consideration  all  of  the  uses  to  which  the 
property  can  be  put.    [88] 

Now,  what  are  they  condemning  here?  They  are  con- 
demning a  certain  contractual  right.  When  they  condemn 
our  Exhibit  W,  our  lease  and  option  contract,  the  most 
valuable  use  to  which  that  contract  could  be  put  would  be 
to  found  upon  it  an  action  in  the  United  States  Court  of 
Qaims  for  the  recovery  of  compensation  or  damages  as 
between  the  option  price  of  this  shipyard  and  what  the 
shipyard  could  be  sold  for.  And  yet,  as  the  record  stands 
in  this  case,  this  judgment  is  res  judicata  of  every  right 
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that  my  client  has  and  will  continue  to  have  just  so  long 
as  Judge  Yankwich's  ruling  stands. 

The  Court:  May  I  interrupt  you  a  moment,  Mr. 
Martin? 

Mr.  John  M.  Martin:     Certainly. 

The  Court :  I  recall  that  during  the  case,  and  maybe 
that  comes  from  a  reading  of  the  transcript,  there  was  a 
discussion  at  the  bench  with  respect  to  a  certain  line  of 
questions  that  were  being  propounded,  I  think  by  your- 
self, and  the  court  and  counsel,  in  the  presence  of  the  re- 
porter, had  quite  a  discussion  concerning  the  reservation 
of  rights  before  the  Court  of  Claims.  Is  my  recollection 
correct  ? 

Mr.  John  M.  Martin:  Yes.  Your  Honor  was  pro- 
ceeding on  the  theory  that  we  could  preserve  and  protect 
those  rights,  and  that  we  could  draw  a  line  of  demarca- 
tion, but  I  didn't  feel  I  could  and  that  I  should  make  my 
offer  of  proof.  I  will  read  what  I  said  at  that  time.  Never- 
theless, I  felt  in  obedience  to  your  Honor's  instructions, — 
Mr.  Landrum  objected  to  my  talking  about  [89]  the  Court 
of  Claims,  and  your  Honor  said  I  would  not  be  permitted 
to.     I  want  to  just  read  page  401  of  the  transcript. 

The  Court:     Let  me  get  that. 

Mr.  Martin:  It  is  rather  lengthy,  but  if  you  will  start 
at  about  line  5  of  page  401,  or,  go  back  and  start  at  page 
400,  line  20.  At  that  time  I  had  in  mind  the  admissibility 
of  proof  as  to  the  consideration  with  which  we  had  parted 
in  this  case  by  the  condemnation  of  the  lease  and  option 
contract.  So  if  you  will  begin  at  line  20  of  page  400  of 
the  transcript  where  it  states, — or,  do  you  have  the  page 
before  you  there,  your  Honor? 

The  Court:     Yes. 

Mr.  Martin:     Thank  you. 
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The  Court:  On  page  403,  Mr.  Martin,  and  I  am  ask- 
ing this  because  I  have  no  independent  recollection,  com- 
mencing with  line  13,  after  the  discussion  ensued  about 
the  reservation  of  a  claim  or  suit  in  the  Court  of  Claims, 
or  if  you  will  go  back  to  line  9: 

"Mr.  John  M.  Martin:  Plus  the  fact  as  to  what 
the  jury  had  to  do  with  that.  If  I  am  strictly  limited 
to  the  normal  rule  of  eminent  domain,  then  I  am  lim- 
ited to  the  fair  market  value  of  my  leasehold  estate. 
"The  Court:  We  will  cross  that  bridge  when  we 
come  to  it.  I  haven't  had  from  any  of  you  yet  your 
requested  instructions,  and  I  want  them  when  we 
recess  tomorrow  night,  at  least." 

Did  you  hand  up  any  requested  instructions  on  that 
point  ? 

Mr.  John  M.  Martin:  No. 
The  Court:  I  don't  remember  [90] 
Mr.  John  M.  Martin:  The  only  request  I  made,  if  the 
court  please,  was  based  on  the  theory  on  which  I  was 
permitted  to  offer  evidence,  and  that  was  market  value. 
That  is  the  only  evidence  I  was  permitted  to  offer.  If 
you  will  carry  forward  in  the  transcirpt  there,  there  is  a 
bit  that  is  not  material,  but  starting  at,  for  instance,  line 
18,  page  403: 

"The  Court:  What  I  want  to  know  is  whether 
you  gentlemen  are  together  on  the  factual  presenta- 
tion of  what  you  want  to  present  to  the  jury. 

"Mr.  Landrum:  No,  your  Honor.  We  seem 
very  far  apart.  I  can't  get  counsel's  theory.  If  it  is 
that  he  is  entitled  to  claim  some  compensation  from 
the  government  of  the  United  States  in  a  condemna- 
tion case  for  the  reason  it  took  away  from  his  right 
in  the  Court  of  Claims — 
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"The  Court:  There  are,  of  course,  certain  rights 
terminated  by  eminent  domain  proceedings.  Some- 
times those  rights  are  such  as,  in  the  absence  of  the 
sovereign  power,  would  not  be  considered  just. 

"Mr.  Landrum:  He  certainly  is  not  going  to  try 
a  case  before  the  Court  of  Claims  and  this  jury,  too. 

"Mr.  John  M.  Martin:  I  am  of  the  opinion  that 
you  have  raised  the  jurisdiction  again  on  me. 
If  [91]  the  court  can  accord  me  the  same  right  as  in 
the  Court  of  Claims — 

"The  Court:  You  need  not  have  any  fear  but 
what  the  court,  in  so  far  as  it  can,  will  permit  the 
jury  to  find  just  compensation  for  the  taking  which 
the  government   has   accomplished. 

"Mr.  John  M.  Martin:  Then  I  don't  need  a  re- 
quested  instruction. 

"Mr.  Landrum:  I  will  say  this,  and  I  say  it  ad- 
visedly, that  there  are  a  good  many  more  instruments 
of  this  kind.  There  are  a  lot  of  instruments  that 
were  signed  up  long  after  this  case  was  brought. 
If  counsel  is  going  to  be  permitted,  and  I  know  he 
is  not,  to  go  and  talk  about  the  right  to  sue  in  the 
Court  of  Claims — 

"The  Court :  No ;  he  wouldn't  be  permitted  to  dis- 
cuss that.  The  court  has  stated  that,  as  a  matter  of 
law,  without  indicating  anything  further  at  this  time, 
the  case  will  be  submitted  to  the  jury  upon  the  theory 
that  the  jury  shall  fix  just  compensation  for  the  tak- 
ing that  has  been  accomplished  by  the  government 
at  the  time  applicable  to  the  case." 

Now,  I  understood  there  that  in  proper  conduct  of 
Tavares'  testimony  the  only  thing  I  could  do,  in  living  up 
to  the  letter  of  your  Honor's  ruling  was  to  refrain  from 
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discussing  [92]  Court  of  Claims  before  the  jury,  and  to 
refrain  from  cross  examination  of  witnesses  as  to  wheth- 
er they  were  aware  of  the  existence  of  the  right  to  sue  in 
the  Court  of  Claims  to  recover  just  compensation.  And 
I  felt  I  had  no  right  to  come  back  with  Mr.  Tavares  on 
the  stand  at  the  time  and  ask  him:  Now,  Mr.  Tavares, 
did  you  in  arriving  at  the  opinion  stated  as  to  value  take 
into  consideration  the  fact  that  you  had  a  personal  and 
unassignable  right  in  the  Court  of  Claims,  the  only  court 
in  which  the  government  under  the  Act  of  Congress  had 
consented  to  be  sued,  to  file  a  suit  for  the  enforcement  of 
your  rights  under  the  option,  and  that  except  for  the  re- 
quirement to  prove  your  compensation  here,  you  could 
maintain  your  right  for  an  independent  action?  Now, 
just  what  would  have  been  a  proper  way  to  get  that  before 
the  jury  is  not  disclosed  by  the  record  in  the  form  of  affi- 
mative  proof.  But  I  assure  your  Honor  the  reason  I  did 
not  make  that  ofifer  of  proof  is  because  I  felt  it  would  be 
contrary  to  your  Honor's  ruling. 

On  the  other  hand,  I  had  come  into  the  case  prepared 
to  try  the  case;  in  view  of  Judge  Yankwich's  ruling,  on 
the  theory  that  our  entire  interest  was  being  taken,  in- 
cluding the  option,  and  that  our  entire  interest  was  here 
compensable,  including  our  option,  and  that  is  .the  way  I 
planned  to  try  the  case,  so  that  when  we  were  through  we 
would  have  adjudicated  every  right  we  had.  But  now  I 
am  fearful,  in  view  of  Judge  [93]  Yankwich's  ruling, 
that  I  have  adjudicated  every  right  and  that  I  have  done 
so  at  a  time  when  your  Honor  really  felt  as  stated  here 
on  page  433  of  the  record: 

"When   it  comes  to  the  question  of  value  of  the 
option,  it  seems  to  me  that  the  case  can  be  simplified 
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by  the  optionee  preserving  in  the  Court  of  Claims 
anything  subsequent  to  the  date  of  the  termination 
of  the  project." 

Now,  it  just  seems  to  me  that  I  was  put  in  a  situation 
there  where,  in  obedience  to  Judge  Yankwich's  ruHng,  I 
had  to  put  in  my  evidence  and  be  forever  bound  in  this' 
suit,  and  where  in  obedience  to  your  Honor's  ruling  I 
was  told  I  should  not  do  so,  and  I  didn't  do  so.  And  I 
have  said  in  my  affidavit  that  I  was  taken  by  surprise. 

I  think  had  the  jury  known  that,  in  addition  to  the  value 
of  the  leasehold  interest  that  a  proper  measure  of  the 
value  of  this  option  was  its  actual  value,  that  you  could 
not  barter  or  sell  it,  but  that  its  actual  value  was  what- 
ever you  could  collect  upon  it  in  an  action  in  the  United 
States  Court  of  Claims.  And  what  would  be  the  rule 
in  force  in  suing  in  the  United  States  Court  of  Claims? 
Why,  the  difference  between  the  market  value  of  that 
shipyard  and  the  option  price  of  the  shipyard.  That 
would  have  furnished  the  added  value  of  the  option  which 
the  expert  witnesses,  under  Judge  Yankwich's  ruling  were 
entitled  to  take  into  consideration  [94]  When  they  testi- 
fied as  to  their  value  of  the  entire  leasehold  and  option 
estate  then  being  taken.  ^ 

Now,  perhaps  I  was  derelict  in  what  I  was  trying  to 
accomplish,  but  I  certainly  have  been  caught  between  one 
order  of  Judge  Yankwich,  which  requires  me  to  put  in  my 
proof  and  be  forever  bound  by  it,  and  your  Honor's  rul- 
ing, under  which  I  was  restrained  from  putting  in  the 
proof.  The  result  is  that  the  case  has  never  been  tried 
on  its  merits.  The  possessory  rights  may  have  gone  in  on 
the  issue  of  market  value,  but  the  option  rights  of  my 
client  did  not.     True,  they  could  not  be  sold,  but  that 
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would  not  make  any  difference  in  the  United  States  Court 
of  Claims,  and  the  government  would  not  be  presumed  to 
be  bound  by  the  market  value,  but  they  would  weigh 
whatever  damage  you  can  prove  you  sustained,  whether 
you  could  sell  it  for  a  nickel  or  for  $1,000,000.  The  proof 
would  be  the  difference  between  the  market  value  of  the 
shipyard  and  the  option  price  of  the  shipyard.  That 
would  have  been  the  full  measure  of  the  just  compensa- 
tion for  the  value  of  our  option,  for  the  failure  of  the 
government  to  perform,  or  for  what  you  might  call  con- 
tract frustration.  I  am  not  referring  here  to  contract 
frustration  in  the  sense  as  stated  by  Justice  Butler,  be- 
cause there  they  were  dealing  with  contracts  where  there 
was  no  privity  of  contract  with  the  government.  For 
instance,  in  World  War  I,  where  they  would  say  the  gov- 
ernment would  contract  to  take  your  entire  output,  and 
the  government  would  requisition  or  take  the  [95]  entire 
output  of  the  factory,  and  I  say  I  am  tremendously  dam- 
aged, but  I  have  no  privity  of  contract  with  the  govern- 
ment. There  the  cases  they  have  referred  to  as  frustra- 
tion of  contract  are  a  frustration  of  a  third  person.  But 
in  a  case  of  this  kind,  where  the  contract  is  directly  with 
the  government  and  there  is  a  direct  privity  of  contract, 
whatever  damage  we  have  was  an  absolutely  enforcible 
obligation  until  such  time  as  we  were  discharged  from 
that  contract,  and  that  was  at  the  declaration  of  taking 
in  the  instant  case.  It  seems  to  me  that  we  have  not  been 
compensated.  If  that  can  be  accomplished  here,  then  the 
government  has  a  defense  to  every  suit  now  pending  in  the 
Court  of  Claims  or  that  can  hereafter  be  filed,  and  all 
they  have  to  do  is  to  condemn  the  basic  contract,  which  is 
non-assignable  by  its  terms,  and  instruct  the  jury  that 
it  can't  be  sold  and  that  the  verdict  should  be  zero. 


vs.  United  States  of  America  1411 

I  do  not  believe  for  one  minute  that  the  Tavares  Con- 
struction Company  have  had  a  chance  to  have  their  option 
rights  determined  on  their  merits  by  the  evidence  here  ad- 
duced. I  don't  think  sufficient  testimony  was  permitted 
to  go  before  the  jury  to  even  make  the  jury  aware  of  the 
existence  of  such  a  right,  inherent  in  the  option  contract, 
that  Tavares  could  sue  in  his  name  and  enforce  it  regard- 
less of  whether  it  could  be  sold  or  not,  where  you  could 
not  barter  and  sell  a  contract  with  a  government,  but 
where  it  has  a  [96]  value,  and  I  think  the  jury,  in  fair- 
ness and  to  prevent  a  miscarriage  of  justice,  should  have 
been  informed  as  to  that  right. 

As  to  stating  the  exceptions,  I  must  confess  that  I  have 
read  a  lot  of  law  on  the  question  as  to  how  they  intend 
and  contemplate  making  applicable  the  Federal  Rules  of 
Civil  Procedure,  under  our  new  rules  in  these  condemna- 
tion cases,  in  the  face  of  the  Second  War  Powers  Act, 
where  they  go  back  and  adopt  the  old  statutory  procedure. 
But  from  everything  I  can  learn  and  everything  I  knew 
on  that  subject  at  the  time  I  was  trying  this  case,  it  was 
my  opinion  that  I  had  the  alternative  of  either  stating 
my  exceptions  and  being  bound  by  those  that  I  could  re- 
member and  state,  or  of  not  stating  them  and  letting  the 
law  of  the  State  of  California  preserve  them  unto  me. 
It  is  my  opinion  that  had  I  attempted  to  state  any  ex- 
ceptions to  the  charge  at  the  end  of  the  charge  to  the 
jury  that  I  would  be  bound  by  the  enumeration  of  those 
which  I  stated,  and  as  to  any  I  couldn't  remember  it  would 
be  just  too  bad.  I  couldn't  remember  them  all.  I  didn't 
feel  I  could  intelligently  state  them.  It  was  my  under- 
standing under  the  California  law  that  my  exception  was 
saved,  and  that  I  could  either  state  them  or  need  not  do 
it,  and  inasmuch  as  I  could  not  do  it  intelligently  from 
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recollection,  I  assumed  that  my  rights  were  protected  un- 
der the  statutory  provisions  of  Section  646  and  647  of 
the  California  Code  of  Civil  [97]  procedure.  Since  then 
I  have  briefed  that  question,  and  I  think  that  is  true.  I 
do  not  think  it  makes  it  very  difficult  on  the  court,  but  it 
seems  to  me  that  when  Congress  added  to  our  judicial 
provisions  there  that  last  sentence,  that  notwithstanding 
any  rule  of  the  court  to  the  contrary,  under  our  Federal 
Rules  as  adopted  or  by  any  supplementary  rules  that  the 
local  court  might  add  thereto,  that  is  the  situation,  and 
at  the  present  time  I  still  recognize  confusion  in  how  I 
am  to  make  a  record  that  protects  the  interests  of  my 
client.  For  instance,  as  to  the  entry  of  the  judgment 
here,  under  the  Federal  Rules  I  should  approve  it  as  to 
form,  if  I  have  no  objection  as  to  the  form.  In  trying 
to  meet  both  the  requirements  of  the  California  Code  of 
Civil  Procedure  and  the  Federal  Rules,  I  felt  that  the  ad- 
visable thing  was  to  be  there  on  time  and  to  state  what- 
ever objection  I  had. 

I  do  feel  there  has  been  a  miscarriage  of  justice  here, 
and  in  order  for  a  jury  or  a  court  without  a  jury  to  prop- 
erly evaluate  and  compensate  in  a  just  manner  Tavares 
for  the  taking  of  the  option  rights,  that  the  court  would 
have  to  have  in  mind  the  yardstick  by  which  the  Court  of 
Claims,  for  instance,  would  compensate  Tavares  in  the 
event  the  right  to  compensation  was  being  there  adjudi- 
cated, instead  of,  in  obedience  to  Judge  Yankwich's  rul- 
ing, being  here  adjudicated.  I  am  not  to  blame  for  that 
dilemma  for  the  reason  that  the  [98]  United  States  Gov- 
ernment, who  wanted  this  shipyard,  had  a  right  to  con- 
demn the  land  or  the  leasehold  estate  or  the  interest  in 
the  land,  and  they  had  a  right  to  condemn  personal  prop- 
erty.    But  I  do  say  that  they  have  not  shown  any  public 


vs.  United  States  of  America  1413 

necessity,  and  I  know  of  the  existence  of  no  right  through 
eminent  domain  to  condemn  a  chose  in  action  held  by 
Tavares  as  to  personal  property.    There  is  about  $2,000,- 

000  worth  of  personal  property  here.  Yes,  they  could 
condemn  the  personal  property,  and  take  the  leasehold 
and  condemn  the  option  rights  in  the  land,  but  I  know  of 
no  public  necessity  and  know  of  no  right  under  eminent 
domain  for  the  purpose  of  condemning  a  chose  in  action 
against  the  United  States  Government  as  to  personal  prop- 
erty, where  that  is  a  chose  in  action  which  the  government 
itself  has  granted.  That  contractual  right  was  granted 
by  the  United  States  Government  to  my  client  twenty-four 
hours  after  this  suit  was  filed.  I  don't  know  what  will 
happen  in  this  case,  any  more  than  court  or  counsel,  but 
suppose,  for  instance,  some  court  some  day  holds  that 
there  was  no  public  necessity  for  condemning  the  right 
of  action,  the  chose  in  action  which  my  client  possessed 
against  the  United  States  Government  as  to  the  personal 
property.  Suppose,  for  instance,  that  the  court  some 
day  holds  and  reverses  Judge  Yankwich  and  says  that  the 
interest  of  Tavares,  in  so  far  as  his  option  is  concerned, 
has  not  been  taken  and  condemned  in  this  case,  and  that 

1  have  [99]  and  possess,  by  virtue  of  that  fact,  all  the 
option  rights  that  Tavares  originally  had,  right  up  to  Jan- 
uary 1.  1950,  but  that  the  government  having,  as  the  evi- 
dence here  shows,  dismantled  the  property,  removed  it  and 
changed  it,  has  not  performed  that  agreement,  it  would  be 
a  useless  act  for  me  to  get  performance.  You  will  find 
a  stipulation  of  record  in  the  case  that  the  government 
waived  a  10-day  notice,  and  it  did  not  go  before  the  jury 
because  it  was  past  the  deadline  of  December  2Z,  1944, 
but  you  will  find  there  in  the  stipulation  an  answer  from 
Tavares  asking  the  government  to  calculate  the  contract 
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price  at  which  it  might  elect  to  ascertain  what  compensa- 
tion it  would  give  for  the  removal  of  the  property,  or 
what  additional  allowance  they  intended  to  make  for  the 
improvements  they  put  on  of  $1,000,000  or  $1,500,000. 
That  letter  was  never  answered.  The  whole  correspon- 
dence is  in  the  file.  That  was  not  material  to  this  jury, 
but  when  you  come  down  to  the  fact  that  some  day  some 
court  may  hold  that  while  all  of  our  right  and  title  and 
interest  in  and  to  the  land  and  to  the  interests  in  the  land 
was  taken,  that  as  to  our  chose  in  action,  our  action  rights 
in  this  personal  property,  that  there  was  no  public  neces- 
sity, and  it  was  not  taken.  They  may  hold  that  only  our 
leasehold  estate  and  property  rights  were  taken,  but  that 
our  contract  frustration  rights  still  remain.  If  they  do,  it 
seems  to  me  that  the  acquisition  cost,  as  determined  in  this 
action,  is  the  con- [100]  tract  measure,  which  my  client 
agreed  with  the  United  States  Government  twenty-four 
hours  after  this  suit  was  filed  would  become  the  option 
price  upon  this  site.  And  I  am  vitally  interested  in  seeing 
that  option  price,  that  acquisition  cost,  is  fairly  deter- 
mined, and  at  a  proper  time  I  shall  demand  in  writing  in 
this  case  that  the  United  States  Government  present,  for 
the  use  and  benefit  of  the  Tavares  Construction  Company, 
a  motion  for  a  new  trial  in  this  case. 

I  do  not  propose  to  have  my  client  bound  by  an  acquisi- 
tion cost  which  is  reached  by  stipulation  or  other  than  by 
condemnation  decree,  where  I  feel  the  judgment  is  exor- 
bitant. 
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We  are  in  a  situation  here  where  the  same  jury  upon 
the  testimony  of  the  same  witnesses  goes  clear  to  one 
extreme  in  the  rendering  of  a  judgment,  a  verdict  against 
the  government  as  to  one  set  of  defendants,  for  even  more 
than,  or,  not  only  more  than  the  government  witnesses 
testified  to,  but  even  more  than  some  of  the  claimants' 
witnesses  testified  to,  and  at  the  same  time  the  same  jury, 
upon  testimony  from  the  same  witnesses,  rendered  a  ver- 
dict against  my  client  in  favor  of  the  government  for  zero. 

We  are  in  the  anomalous  situation,  if  the  court  please, 
where  the  sole  issue  is  just  compensation  and  of  the  gov- 
ernment coming  in  and  trying  to  negotiate  and  get  our 
from  under,  and  where  the  verdict  has  been  carried  by 
that  jury  to  the  very  extreme  on  the  one  hand  and  against 
the  government,  and  [101]  trying  to  take  advantage  of 
everything  the  government  gained  by  that  same  jury,  on 
the  testimony  of  the  same  witness,  and  going  to  the  other 
extreme  and  bringing  in  a  verdict  against  my  client  for 
zero. 

If  the  court  please,  I  do  not  believe  that  is  just  com- 
pensation. I  do  not  believe  that  this  court  or  any  other 
court  will  ever  so  hold.  I  do  not  believe  I  have  had  a 
chance  to  present,  fully  present  the  issues  of  fact  and 
prove  value  on  all  the  issues  of  this  case. 

I  am  sorry  I  can't  point  to  a  particular  case  in  point. 
I  can  assure  you  there  are  none.     I  have  tried  to  find  one. 
The  fact  that  the  issues  are  novel  is  not  my  fault. 
.    Thank  you. 

The  Court:  I  want  to  ask  one  further  question  about 
the  record,  Mr,  Martin,  or  any  of  you,  as  to  a  matter  that 
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I  am  not  familiar  with.  Was  there  at  any  time  any  ap- 
plication made  for  the  severance  of  the  trial  on  the  Tav- 
ares interests? 

Mr.  John  M.  Martin:  No:  There  was  some  discus- 
sion back  and  forth,  and,  as  a  matter  of  fact,  the  last 
discussion  was  I  think  the  day  before  the  trial  here  I 
suggested  to  Mr.  Landrum  that,  if  he  wanted  to,  I  would 
stipulate  that  we  go  ahead  and  try  the  case  and  get  it 
over  with,  but  so  far  as  the  Tavares  interests  were  con- 
cerned, I  would  stipulate  that  the  court  could  decide  the 
award  to  Tavares.  I  knew  the  legal  principles  in  issue 
and  I  didn't  think  it  would  be  proper  [102]  to  go  to  the 
jury.  But  the  case  was  delayed,  it  had  been  filed  several 
years  ago,  and  we  felt  it  should  be  determined.  But,  so 
far  as  I  am  concerned,  that  offer  is  still  open  to  the  gov- 
ernment. I  will  still  stipulate  now,  if  the  government 
wants  to  make  it,  that  I  will  submit  this  case  to  your 
Honor  on  the  record  without  a  jury. 

The  Court:     I  was  not  asking  for  that  purpose. 

Mr.  John  M.  Martin:     That  is  true. 

The  Court :  But  I  was  asking  it  for  the  pertinency  the 
question  has  to  the  argument.     Have  you  finished? 

Air.  John  M.  Martin:     I  have  finished,  your  Honor. 

The  Landrum:     I  have  nothing  further,  your  Honor. 

The  Court:  I  wanted  to  say  this  on  that  phase  of  it, 
that  is  was  a  complicated  situation.  I  have  presided  in 
the  trial  of  many  condemnation  suits,  and  all  other  types 
of  suits  for  thirty-six  years,  both  on  the  State  and  Fed- 
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eral  benches,  and  both  on  the  trial  and  on  the  appellate 
tribunals,  and  I  have  never  encountered  a  condemnation 
case,  with  a  jury  I  mean,  which  was  as  complicated  as  this 
case  was.  That  is  the  reason  that  I  asked  whether  there 
had  ever  been  any  request  made  for  a  severance  if  the 
jury  were  to  be  called.  Of  course,  no  complaint  could  be 
made  about  the  litigants  calling  for  a  jury.  The  Consti- 
tution says  they  may  have  a  jury  to  fix  their  just  com- 
pensation, so  that  no  one  has  a  right  to  complain  about  a 
jury  being  called  in  an  eminent  domain  case.  I  am  not 
[103]  stating  it  for  that  reason.  There  was  a  jury  called, 
and  it  rendered  its  verdict  here. 

Mr.  John  M.  Martin:  Would  the  court  like  for  me  to 
state  the  reason  that  I  did  not  feel  severance  was  proper? 
It  was  only  this,  that  there  was  pending  in  the  State  Court 
by  one  of  the  defendants  in  this  suit.  National  City,  a 
suit  against  Tavares  for  rents,  and  I  had  my  counter- 
claims in  this  action  set  up,  and  with  the  pendency  of  this 
suit  and  seeing  this  court  would  first  acquire  jurisdiction 
of  the  parties  and  the  right  on  the  date  of  the  declaration 
of  taking  that  this  matter  should  be  here  litigated,  I  did 
not  see  how  I  could  agree  to  a  severance  and  at  the  same 
time  participate  in  the  trial  of  a  suit  where  National  City 
was  putting  in  its  evidence  as  to  that  right. 

The  Court:  I  will  have  to  read  the  record  before  rul- 
ing.    You  have  made  the  motion,  and  it  is  submitted. 

[Endorsed]:  Filed  Jul.  29,  1947.  Edmund  L.  Smith, 
Clerk.   [104] 
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REPORTER'S  TRANSCRIPT  OF  PROCEEDINGS 
ON  HEARING  OF  MOTION  TO  CORRECT 
AND  MODIFY  RECORD  AND  JUDGMENT  [1] 

Los  Angeles,   California,  Tuesday,  December  2,   1947. 

11:00  A.  M. 

The  Clerk:  No.  248 — Southern  Division,  Civil.  United 
States  of  America  v.  Certain  Parcels  of  Land  in  the  City 
of  National  City,  et  al.  Motion  of  defendants  Tavares 
Construction  Company,  Inc.,  et  al.,  to  correct  and  modify 
record  and  judgment. 

Attorney  Landrum  for  the  Government  and  Attorneys 
Martin   for  the  defendants. 

The  Court:     Proceed,  gentlemen. 

Mr.  John  M.  Martin:  If  the  Court  please,  this  is  a 
motion  I  filed  to  modify  and  correct  the  record  and  judg- 
ment in  this  case.  I  filed  a  supporting  affidavit  and  I 
will  not  repeat  the  statements  in  that  affidavit,  but  some- 
what explain  what  prompted  me  to  file  this  motion. 

After  a  careful  examination  of  the  record  in  connec- 
tion with  the  settlement  of  the  record  on  appeal,  I  per- 
sonally was  convinced,  in  such  examination  of  the  record, 
that  it  must  have  been  the  view  of  the  trial  court  that  the 
court  was  without  power  in  this  proceeding  to  determine 
the  question  of  compensation  for  the  taking  or  cancella- 
tion or  frustration  of  the  option  contract  held  by  my 
client. 

I  have  tried  to  meet  what  is  rather  a  difficult  problem, 
that  is,  to  set  forth  in  my  affidavit  what  I  conceived  to 
be  in  the  mind  of  the  court,  from  the  impressions  gained 
during  [2]  the  trial  and  reading  the  transcript,  but  it  did 
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appear  to  me  that  in  the  view  of  the  trial  court  there  was 
but  one  possible  exception  that  the  court  had  in  mind  in 
the  conclusion  it  had  reached  as  to  lack  of  power  to  deter- 
mine the  question  of  compensation  as  to  the  option  feature. 

That  exception  was  perhaps  the  jury  could,  by  a  direct 
finding,  tell  the  court  whether  in  the  jury's  opinion  this 
option  could  be  sold  upon  the  open  market  and  by  reason 
thereof  had  a  market  value. 

As  I  see  it,  the  verdict  in  this  case  was  really  a  directed 
verdict.  The  jury  was  directed  or  instructed  that  in  the 
event  they  found  that  the  option  contract  could  not  be 
sold,  their  verdict  was  to  be  for  zero.  After  retiring  for 
consideration  of  the  case,  they  returned  with  the  request 
that  final  instruction  be  again  read  to  the  jury,  and  the 
jury  went  out  and  promptly  brought  in  an  answer  of  zero. 
To  me  that  was  a  very  definite  instruction  to  the  jury, 
that  if  they  found  the  option  could  not  be  sold — only  on 
the  open  market — they  were  directed  to  so  indicate  their 
conclusion  by  the  word  "Zero"  in  the  place  for  the  ver- 
dict. 

I  think,  had  the  court  asked  them  to  expressly  make  a 
special  finding  as  to  whether  it  could  be  sold,  their  answer 
would  have  been  "No,"  the  same  as  they  put  in  their  an- 
swer "Zero."  If  that  is  true,  and  by  that  I  mean  if  my 
conclusion  of  the  view  of  the  trial  court  is  correct,  then 
the  court,  [3]  instead  of  proceeding  to  determine  just 
compensation  or  attempting  to  fix  an  amount  of  just  com- 
pensation for  the  taking  or  cancellation  of  this  option, 
should  by  its  record  and  judgment  simply  have  determined 
that,  in  view  of  the  special  finding  of  the  jury,  the  court 
was  without  power  in  this  proceeding  to  determine  the 
question  of  just  compensation. 
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If  the  judgment  so  provided,  it  would,  as  I  see  it,  more 
nearly  conform  to  the  views  of  the  trial  court  as  I  gained 
them  from  the  record  and  from  the  trial.  As  it  now 
stands,  I  have  attempted  in  an  affidavit  I  filed  to  point  out 
the  portions  of  the  record  from  which  I  have  drawn  the 
conclusion  or  reached  the  opinion  that  I  have  just  ex- 
pressed. I  will  not  at  this  time  read  that  affidavit  unless 
the  Court  desires  to  have  me  do  so. 

The  Court:     I  have  read  it,  Mr.  Martin. 

Mr.  John  M.  Martin :     Thank  you. 

The  Court:  Mr.  Landrum,  what  have  you  to  say 
about  the  matter? 

Mr.  Landrum:  If  your  Honor  please,  may  I  in  the 
beginning  express  my  happiness  to  be  in  your  court  again. 
But  I  do  feel,  if  the  Court  please,  that  it  is  about  time 
there  should  be  an  end  to  this  matter. 

As  I  understand  the  motion  and  the  moving  affidavit,  it 
amounts  to  nothing  more  nor  less  than  a  motion  to  amend 
a  final  judgment  of  this  Court.  I  am,  of  course,  not  thor- 
oughly [4]  familiar  or  my  recollection  isn't  just  as  clear 
possibly  as  it  should  be,  in  that  we  tried  this  case  almost 
a  year  ago.  I  do  know,  however,  that  this  record  shows 
that  by  agreement  there  was  submitted  to  Judge  Yankwich 
two  questions.  I  do  recall  very  distinctly  that  at  the  be- 
ginning of  the  trial  of  this  action  your  Honor  stated  that 
you  considered  yourself  bound  by  Judge  Yankwich's 
order. 

In  October,  1946,  Judge  Yankwich  held,  first,  that  the 
rights  and  interests  of  the  Tavares  Construction  Company 
had  been  taken  and  condemned  in  this  action. 

Second,  that  the  Tavares  Construction  Company  had 
a  compensable .  interest. 
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Now,  when  we  started  the  trial  of  this  case  at  San 
Diego,  I  recall  very  distinctly,  although  I  do  not  know 
that  the  record  shows  it,  that  your  Honor  said  that  you 
were  bound  by  Judge  Yankwich's  order.  Of  course,  if 
your  Honor  please,  I  personally  could  see  no  reason  for 
the  presentation  of  that  matter  to  Judge  Yankwich,  be- 
cause it  has  always  been  my  opinion,  by  virtue  of  the 
declaration  of  taking  of  December  23,  1944,  the  Govern- 
ment took  all  the  rights  and  interest  of  the  Tavares  Con- 
struction Company.  So  I  say  that  this  question  has  al- 
ready been  passed  upon  by  Judge  Yankwich.  It  is  part  of 
the  record  here. 

Then,  if  your  Honor  please,  in  addition  to  that,  we 
came  before  your  Honor  on  a  motion  for  a  new  trial. 
That  I  believe  [5]  was  on  the  6th  day  of  June,  1947.  If 
your  Honor  will  take  the  record  that  was  made  on  that 
motion  for  a  new  trial,  you  will  find  that  almost  the  same 
thing  that  he  now  presents  was  presented  by  Mr.  Martin 
to  your  Honor  at  that  time.  And  your  Honor  will  re- 
call, I  am  sure,  the  argument  which  Mr.  Crouch  made, 
wherein  he  undertook  to  say  to  your  Honor  that  Judge 
Yankwich  had  said  there  must  be  compensation  paid. 
Your  Honor  went  into  that  at  length  in  the  record. 

Of  course,  your  Honor  explained  to  Mr.  Crouch  that 
Judge  Yankwich  did  not  hold  that  that  jury  must  neces- 
sarily return  a  verdict  for  some  amount.  The  record  is 
perfectly  clear  on  that. 

So,  as  I  say,  the  matter  was  presented  to  your  Honor 
on  that  motion  for  a  new  trial.  That  is  the  second  time. 
Now  we  are  here  again. 

If  your  Honor  please,  when  I  was  assigned  to  try  this 
case  I  came  here.  I  was  told  that  there  had  been  some 
sort  of  an  agreement  or  an  understanding  between  repre- 
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sentatives  of  the  Government  of  the  United  States  and 
Mr.  Martin  wherein  and  whereby,  if  Judge  Yankwich 
held  that  the  rights  of  the  Tavares  Construction  Company 
had  been  taken  in  this  proceeding,  that  we  would  try  it 
wholly  and  without  raising  the  question  of  the  jurisdic- 
tion of  this  Court  in  a  condemnation  proceeding  to  deter- 
mine compensation  for  the  taking  of  these  facilities  and 
personal  property.    [6] 

Mr.  Martin  stated  to  me  he  had  that  agreement  with 
Mr.  Littrell,  and  if  your  Honor  believes  that,  I  carried 
it  out. 

Regardless  of  the  handicap  to  which  the  Government 
might  have  been  put  in  the  trial  of  this  action,  I  under- 
took to  carry  out  what  Mr.  Martin  said  was  the  agree- 
ment. 

Now  I  feel  this  way,  if  the  Court  please:  There  de- 
fendants assumed  the  burden  of  proof  in  this  action. 
These  defendants  laid  the  pattern  under  which  just  com- 
pensation was  determined  in  this  case.  These  defendants 
placed  upon  that  witness  stand  as  their  first  witness  Mr. 
Tavares.  They  followed  him  by  Mr.  Hotchkiss  and  they 
followed  him  by  Mr.  Anewalt,  and  to  each  and  every 
one  of  those  witnesses  was  propounded  the  hypothetical 
question,  "What,  in  your  opinion,  was  the  fair  market 
value  of  all  the  rights  and  interests  of  the  Tavares  Con- 
struction Company  under  and  by  virtue  of  Plancor  407, 
Exhibit  W?"     They  laid  that  pattern. 

They  were  the  ones  that  determined  that  the  question 
which  that  jury  was  to  determine  was  the  fair  market 
value  of  the  interest  which  Tavares  acquired  under  and 
by  virtue  of  that  exhibit.  I  say  to  your  Honor  that 
this  question  has  been  answered,  and  it  has  been  an- 
swered by  this  jury. 
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First,  I  want  to  say  to  your  Honor  that  we  have  here 
nothing  more  nor  less  than  a  rehash  of  the  matters  which 
were  presented  to  Judge  Yankwich. 

Second,  that  we  have  here  nothing  more  nor  less  than 
a  [7]  rehash  of  the  matters  which  were  presented  to  your 
Honor  at  San  Diego  on  the  6th  day  of  June,  1947. 

I  also  want  to  say  to  your  Honor  that  this  motion 
asks  your  Honor  to  determine  the  question  of  the  juris- 
diction of  the  Court  of  Claims,  should  this  matter  be  pre- 
sented to  it.  They  come  here  and  ask  your  Honor  to  say 
that  they  have  left  a  matter  which  they  can  present  to 
the  Court  of  Claims.  With  all  due  respect  to  this  Court, 
I  very  earnestly  submit  that  it  is  beyond  your  Honor's 
power  to  determine  whether  or  not  the  Court  of  Claims 
would  have  jurisdiction.  And  I  say  to  your  Honor  that 
if  they  have,  they  have. 

If  this  judgment  stands  as  it  is,  if  they  proceed  in 
the  Court  of  Claims,  it  will  be  up  to  the  Court  of  Claims 
to  determine  what  the  question  of  their  jurisdiction  is. 
And  then  I  say  this  judgment  has  been  appealed  from. 

This  is  an  action  in  eminent  domain,  an  action  in  con- 
demnation, and  I  very  earnestly  submit  to  your  Honor 
that  this  Court  has  no  jurisdiction.  This  judgment  has 
not  only  been  appealed  from,  but  the  term  in  which  it  was 
entered  expired  on  June  30,  1947.  I  believe  it  to  be  the 
law  that  where  a  judgment  has  been  appealed  from,  the 
District  Court  has  no  jurisdiction  to  modify,  vacate,  or 
amend  its  judgment.  And  in  support  of  that  contention 
I  respectfully  cite  to  your  Honor  Miller  v.  The  United 
States  at  114  Fed.  (2d)  267.     » 

Now,  this  judgment  was  entered  on  June  6,  1947.  The 
term   [8]  of  court  at  which  it  was  entered  expired  June 
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30,  1947.  The  authority  of  this  Court  with  respect  to 
this  judgment  ended  with  the  end  of  that  term. 

I  respectfully  cite  to  your  Honor  United  States  v.  534.7 
Acres,  157  Fed.  (2d)  at  828.  That  case  was  decided  in 
1946;  157  Fed.  (2d)  at  828. 

I  also  cite  United  States  v.  Smith,  331  U.  S.  at  469. 

In  the  Miller  case  the  Court  stated  very  plainly: 

"The  District  Court  has  no  authority  to  vacate  a 
judgment  by  it  entered  in  an  action  at  law  after  an 
appeal  from  said  judgment  has  been  taken." 

Your  Honor  knows,  and  the  record  will  show,  that  this 
case  has  been  appealed. 

Now,  if  your  Honor  please,  along  the  lines  of  what  I 
did  when  I  tried  this  case,  I  have  reduced  this  question 
of  law  to  writing.  I  have  a  memorandum,  if  I  might  be 
permitted  to  hand  it  to  your  Honor,  and  I  will  hand  coun- 
sel a  copy  of  it. 

Now,  there  is  just  one  more  word  which  I  desire  to 
say  to  your  Honor,  that  counsel  appears  to  rely  upon 
paragraph  14  of  page  14  of  this  judgment,  wherein  it  is 
recited  that  this  Court  retain  jurisdiction  of  this  matter 
for  the  purpose  of  making  any  further  orders,  decrees, 
or  judgments  herein.  I  take  it  that  he  must  rely  upon 
that  paragraph  of  this  judgment  as  his  authority  against 
the  decisions  of  the  courts  which  I  have  cited  to  you.  [9] 

If  your  Honor  please,  this  is  a  final  judgment,  and  I 
am  sure  we  all  know  that  that  paragraph  is  inserted  in 
judgments  in  condemnation  in  order  that  the  Court  may 
make  any  further  orders  or  decrees  to  carry  out  that 
judgment.  It  does  not  mean  and  it  was  not  intended  to 
mean  that  this  judgment  itself  could  be  changed  and 
amended.      The   new   Rules   of    Civil   Procedure   do   not 
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apply  to  condemnation  cases,  and  that  paragraph  14  of 
page  14  of  this  judgment  does  not  give  this  Court  au- 
thority to  change  and  amend  a  final  judgment  which  has 
already  been  appealed  from. 

I  respectfully  submit  to  your  Honor  that  this  case  was 
fairly  tried.  They  themselves  assumed  the  burden  and 
submitted  to  this  jury  the  question  of  what  was  the  just 
compensation  for  the  taking  of  all  the  rights  and  inter- 
est which  Tavares  Construction  had,  by  virtue  of  Exhibit 
W.  That  jury  answered  that  just  compensation  was 
zero. 

I  respectfully  cite  to  your  Honor  in  that  connection  your 
Honor's  own  statement  in  this  record  to  Mr.  Crouch 
when  Mr.  Crouch  argued  that  Judge  Yankwich  had  held 
they  must  receive  some  compensation. 

We  have  submitted  this  matter,  and  in  all  justice  and 
in  all  fairness  we  very  respectfully  suggest  there  should 
be  an  end  to  this  matter. 

The  Court:  Before  you  answer,  Mr.  Martin,  I  want 
to  call  attention  to  what  I  think  is  a  mistake  in  the  record. 
I  think  [10]  it  would  happen  because  of  the  phonetics 
that  would  be  involved  in  the  matter. 

On  page  435  of  the  transcript,  being  transcript  of 
Thursday,  February  20,  1947,  the  word  "structure"  ap- 
pears on  line  3.     I  think  that  word  was  "frustration." 

Mr.   Landrum:     Yes,  your  Honor. 

Mr.  John  M.  Martin:     That  is  true. 

The  Court :     The  reporter's  transcript  reads  thus : 
'T  am  not  saying  that  there  may  not  arise  in  some 
other  forum  a  claim  for  structure  breaches,  and  so 
forth,  for  damages  of  that  kind." 
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I  think  that  word  "structure" — 

Mr.  Landrum:     What  page  is  that,  your  honor? 

The  Court:     It  is  on  page  435  of  the  record. 

Mr.  Landrum:  If  your  Honor  please,  could  I  say 
just  one  further  word? 

The  Court:  That  should  be  corrected  in  the  transcript 
before  it  goes  to  the  Court  of  Appeals. 

Mr.  Landrum:  Your  Honor  understands  there  was  an 
agreement  between  the  Maritime  Commission  and  the 
Tavares  Construction  Company  on  August  9,  1946,  with 
relation  to  their  re-negotiation  and  their  further  rights 
under  this  contract.     That  was  not  in  evidence. 

The  Court:  I  didn't  know  that  judicially.  I  have 
heard  since,  that  happened.  There  was  no  way  that  the 
Court  could  be  [11]  apprised  of  that. 

Mr.  Landrum:     No.    It  isn't  in  evidence,  your  Honor. 

The  Court:  I  understand  later  on  there  was  some- 
thing about  that. 

Mr.  Martin,  do  you  have  anything  to  say? 

Mr.  John  M.  Martin:  If  the  Court  please,  counsel  in 
his  memorandum  states  on  page  2  that  paragraph  14,  page 
14,  of  the  judgment  here  in  question  is  the  usual  para- 
graph inserted  in  judgments  in  condemnation  proceed- 
ings, "under  and  by  virtue  of  which  the  Court  makes  or- 
ders and  decrees  with  relation  to  the  disbursement  of 
funds." 

The  provisions  of  our  judgment  are  not  so  limited. 
They  are  general;  they  are  broad.  They  retain  juris- 
diction of  this  Court  for  the  purpose  of  making  any  or- 
der, and  I  assume  that  order  would  be  any  order  neces- 
sary to  carry  out  the  true  intent  of  the  Court. 

If  through  inadvertence  or  otherwise  this  Court  has 
signed  a  judgment  that  does  not  carry  out  the  true  intent 
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of  the  Court,  that  intent  may  be  perfected  and  carried 
out  pursuant  to  the  retained  jurisdiction,  as  set  forth  by 
paragraph  14,  page  14  of  the  judgment. 

If,  on  the  other  hand,  we  are  to  assume  that  the  Court 
is  without  jurisdiction,  no  jurisdiction  retained,  that  an 
appeal  has  been  taken,  then  Mr.  Landrum  is  in  error 
in  saying  that  the  Federal  Rules  do  not  apply.  If  that 
is  true,  then  the  Federal  Rules  do  apply.  For  that  reason 
I  specifically  mention  the  Federal  Rules,  particularly 
75(h),  in  my  memorandum  of  points  and  authorities, 
where  there  is  an  expressed  authority  granted  either  at 
the  instance  of  the  trial  court  or  the  instance  of  the 
appellate  court,  to  modify  and  correct  a  judgment. 

While  I  am  not  informed  as  to  whether  the  90-day 
period  has  now  expired  since  the  adjournment  of  Con- 
gress, so  that  the  new  rules  are  now  effective,  they  con- 
tain additional  provisions,  but  they  also  contain  this  iden- 
tical provision  75(h)  of  the  original  rules,  so  that  even 
if  they  are  now  effective  by  virtue  of  the  expiration  of 
the  90-day  period  since  the  last  adjournment  of  Congress, 
even  under  those  new  rules  the  Court  would  have  ample 
authority  to  do  what  is  here  sought. 

With  reference  to  Mr.  Landrum's  statement  as  to 
the  understanding  had  between  John  M.  Martin,  as 
counsel  for  these  defendants,  and  Mr.  Ralph  Littrell,  I 
shall  not  go  into  that,  other  than  to  say  that  that  under- 
standing was  not  carried  out.  It  is  a  matter  which  does 
not  concern  this  Court  on  the  hearing  of  this  motion, 
unless  the  Court  wants  to  confirm  that  understanding  and 
ascertain  what  it  was. 

If  the  Court  does  want  to  ascertain  it,  I  would  like, 
by  proper  method,  to  show  by  Mr.  Joe  McPherson  the 
instructions  he  did  receive  from  Mr.   Littrell.     I  would 
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like  to  show  that  later,  the  day  before  the  trial  at  San 
Diego,  when  I  found  Mr.  [13]  Landrum  was  to  try  this 
case  and  Mr.  Landrum  told  me  he  was  not  in  a  position 
to  carry  out  those  instructions  and  couldn't  do  it,  I  then 
called  Mr.  McPherson  and  explained  to  him  the  position 
Mr.  Landrum  had  taken. 

If  we  are  going  into  that  at  all,  I  think  it  should  be 
by  testimony  or  affidavit  of  Mr.  Littrell  or  Mr.  McPher- 
son and  not  merely  on  statement  of  counsel.  For  that 
reason  I  won't  go  into  it,  because  it  is  not  a  matter — the 
negotiations  were  had  first-hand  with  Mr.  Landrum.  I 
feel  it  would  be  unfair  to  go  into  it. 

I  do  say  that  understanding  was  not  carried  out.  I 
recall  that  on  one  occasion,  out  of  the  hearing  of  the 
jury,  at  the  Court's  bench,  I  said,  "Mr.  Landrum,  you 
are  again  raising  on  me  the  question  of  jurisdiction  in 
this  case." 

I  don't  think  there  is  anything  that  the  Court  or  coun- 
sel can  do  about  that  matter.  If  it  is  a  misunderstand- 
ing, I  am  sorry  it  occurred.  It  has  no  weight, or  merit 
in  the  consideration  of  the  matter  before  the  Court. 

The  Court:  This  matter  has  given  the  Court  some 
concern. 

The  Court  has  again  refreshed  its  mind  on  the  record. 
It  did  so  to  some  extent  at  the  time  of  the  consideration 
of  the  motion  for  a  new  trial,  but  it  has  again  reviewed 
the  record  in  the  case.  The  mind  of  the  Court,  I  think, 
is  pretty  clearly  expressed  in  the  record.  I  have  several 
portions  of  the  record  that  elucidate  the  mind  of  the 
trial  judge  during  the  progress  [14]  of  the  trial,  when 
the  jury  was  present  and  in  the  absence  of  the  jury, 
particularly  the  latter,  with  respect  to  the  matter  under 
consideration. 
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I  wish  it  understood  that  while  the  Court  will  not 
detail  all  of  the  portions  of  the  record  that  indicate  the 
aspect  of  the  situation  that  is  now  being  discussed,  it 
thinks  it  will  be  able  to  indicate  sufficient  to  show  clearly 
that  the  mind  of  the  Court  during  the  trial  was  resolute 
on  one  aspect  of  the  case,  and  that  was  the  question  of 
the  option. 

On  page  432  of  the  transcript,  line  13,  the  following 
appears : 

"Mr.  John  M.  Martin:  If  the  court  please,  at  no 
time  have  we  contended  nor  do  we  now  contend  that 
we  had  any  right  to  the  free  rent  use  of  any  part  or 
portion  of  this  yard,  its  facilities  or  machinery,  for 
any  purposes  other  than  ship  work  for  the  United 
States  government. 

"Mr.  Landrum:  Here  is  another  angle  to  this 
case,  if  your  Honor  please, — 

"The  Court:  Why  can't  you  dispose  of  that  mat- 
ter by  a  concession  in  the  presence  of  the  jury? 

"Mr.  Landrum:  I  am  perfectly  willing  to  do  that 
but  I  think  it  would  be  material — if  your  Honor 
please,  the  thing  we  are  concerned  with  here  is  the 
valuation  of  that  leasehold  interest.  If  they  contend 
for  a  lease,  the  value  of  that  lease  is  dependent  upon 
how  much  it  costs  [15]  them  to  stay  in  that  ship- 
yard. They  have  expenditures  for  insurance,  for 
taxes,  for  guards,  and  all  of  those  things.  Now,  if 
they  contend  that  that  leasehold  has  a  value,  what  it 
will  cost  them  to  have  that  leasehold  is  admissible  as 
going  to  the  question  of  its  value.  We  propose  to 
show  that  they  did  have  those  expenses  and  that  they 
even  asked  the  government  to  pay  a  part  of  them. 
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"The  Court:  I  think  you  are  unnecessarily  com- 
pHcating  the  problem.  The  law  of  the  case  has 
been  established  as  to  the  right  to  compensation  for 
the  leasehold.  It  is  the  option  feature,  of  course, 
that  is  the  only  complex  situation  in  the  case.  Other- 
wise, the  General  Motors  principle  and  the  principle 
laid  down  in  the  other  cases  that  have  followed  the 
General  Motors  case  are  clearly  determinative  of  the 
leasehold  question,  and  that  is  going  to  be  followed 
in  this  case.  We  are  not  going  to  overrule  the  prin- 
ciple of  the  General  Motors  decision  for  the  injury 
that  the  lessee  is  put  to  by  reason  of  the  lawful  ter- 
mination of  this  lease. 

"When  it  comes  to  the  question  of  value  of  the 
option,  it  seems  to  me  that  the  case  can  be  simpli- 
filed  by  the  optionee  preserving  in  the  Court  of 
Claims  anything  subsequent  to  the  date  of  the  ter- 
mination of  the  project. 

"Mr.  John  M.  Martin:  Our  theory  is  that  there 
is  a  deadline,  that  there  was  a  deadline,  of  Decem- 
ber 23,  1944,  [16]  the  date  when  the  governrrient 
took,  by  operation  of  law,  our  leasehold  estate,  and 
as  to  this  lawsuit  I  am  limited  to  the  market  value 
of  that. 

"If,  by  virtue  of  some  other  contract  with  the 
government,  they  have  agreed  with  me  that  I  possess 
certain  other  rights  covering  the  period  subsequent 
to  December  23,  1944,  such  rights  are  not  involved. 

"The  Court:     Do  you  take  any  different  position? 

"Mr.  Landrum:  No,  your  Honor.  My  position 
is  simply  this,  that  it  is  true  that  we  are  fixing  the 
just  compensation  as  of  December  23,  1944.  for  the 
taking  of  this  lease,  coupled  with  an  option,  but  I 
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contend  that  the  question  of  how  much  that  is  worth 
is  what  is  before  this  jury  now.  If  I  could  say  to 
the  witness,  *Mr.  Witness,  in  case  you  did  retain 
that  lease  that  you  are  claiming  was  valuable,  how 
much  would  you  have  had  to  pay  out  in  costs' — 

"The  Court:  That  is  all  within  the  terms  of  the 
date  of  fixation. 

"Mr.  John  M.  Martin:  That  is  right,  and  I  have 
no  objection  to  that  line.  That  was  all  I  was  asking 
for.  I  asked  him  if  it  wasn't  a  fact  they  had  to  pay 
rental  at  the  rate  of  10  cents — 

"The  Court:  Anything  that  comes  within  the 
period  up  to  December  23,  1944,  is  a  relevant  matter 
to  this  [17]  case.  Anything  that  occurred  subse- 
quent to  that  is  not  relevant  in  this  case.  I  am  not 
saying  that  there  may  not  arise  in  some  other  forum 
a  claim  for  frustration  breaches  and  so  forth,  for 
damages  of  that  kind." 

Mr.  John  M.  Martin:  Pardon  me.  I  would  like  for 
the  record  to  show  that  it  was  Mr.  Landrum  who  made 
the  statement  at  line  20,  page  434,  and  not  Mr.  Martin. 

The  context  there  will  show  that. 

Mr.  Landrum:     If  I  made  it,  I  made  it. 

Mr.  John  M.   Martin:     That  was  your  statement. 

The  Court:  I  don't  recall  that.  That  is  something  I 
wouldn't  recall.      It  does   seem  that   is   contextual   there. 

Mr.  Landrum:  I  don't  know,  your  Honor,  whether  I 
said  it  or  not. 

Mr.  John  M.  Martin:     Very  well. 

Mr.  Landrum:     I  suppose  I  did,  if  he  says  I  did. 

The  Court:  Let  us  continue  on  page  435,  at  line  5. 
Let  me  say  parenthetically,  before  we  do  that,  there  is 
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a  clear  indication  in  the  mind  of  the  Court  on  this  ques- 
tion of  frustration,  and  the  Court  had  entertained  that 
throughout  the  case,  that  the  question  of  the  option  was 
not  necessarily  correlated,  insofar  as  condemnation  was 
concerned,  with  the  question  of  the  leasehold  estate.  The 
question  of  the  leasehold  estate,  I  think,  clearly  was  a 
matter  that  was  subject  to  evaluation  and  award  in  this 
condemnation  proceeding.  [18] 

There  is  nothing  in  Judge  Yankwich's  ruling  that  is 
counter  to  that  conclusion,  in  my  judgment.  There  is 
not  anything  in  the  ruling,  either  on  pretrial  by  Judge 
Yankwich  or  during  the  rulings  on  evidence  by  the  trial 
judge,  or  during  the  discussions  with  counsel  in  the  ab- 
sence of  the  jury,  at  the  bench,  but  what  indicates  that 
it  was  clearly  in  the  mind  of  the  Court  that  if  there  be 
any  question  of  frustration,  that  we  were  not  in  the 
proper  forum  in  which  to  ascertain  that  feature  of  the 
case. 

On  page  435,  commencing  with  line  5,  the  following 
appears : 

"Mr,  Landrum:  I  am  afraid  I  am  not  getting 
my  point  over  to  you.  I  am  sorry.  To  boil  it  down, 
it  is  simply  this,  your  Honor.  If  they  are  in  this 
case  contending  that  they  had  the  right  to  stay 
there,  the  right  to  possession  under  that  leasehold, 
I  am  entitled  to  show  how  much  that  right  of  pos- 
session would  have  cost. 

"Mr.  John  M.  Martin:  We  do  not  contend  we 
had  a  right  to  stay  there  after  it  was  condemned. 

"The  Court:  How  could  they  contend  that  they 
had  a  right  to  stay  there  after  the  government  ter- 
minated the  contract? 
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"Mr.  Landrum:  No,  your  Honor;  I  am  not  say- 
ing it  that  way.  That  isn't  what  I  say.  In  arriv- 
ing at  the  value  of  this  lease,  counsel  said  in  his 
opening  statement  [19]  that  they  had  a  lease  under 
which  they  could  stay  there  until   1949. 

*'Mr.  John  M.  Martin:  We  couldn't  once  the 
government  terminated  it. 

''The  Court:  That  was  a  pure  prospective  event- 
uality and  that  prospective  eventuality  was  terminat- 
ed by  the  government. 

"Mr.  Landrum:  And  the  question  is  how  much 
have  they  lost  by  reason  of  our  termination  of  it. 
And  what  they  lost  must  be  determined  by  what  it 
would  cost  to  keep  it. 

"Mr.  John  M.  Martin:  There  is  no  objection  to 
that. 

"The  Court:  You  don't  seem  to  be  at  variance 
on  that. 

"Mr.  John  M.  Martin:  Your  Honor,  I  am  in 
rather  a  peculiar  situation.  My  position  here  is  that 
my  client  has  another  agreement,  that  is  not  involved, 
dated  August  9,  1945,  by  which  the  Maritime  Com- 
mission has  agreed  that,  for  instance,  my  attorney's 
fees  are  an  item  of  expense. 

"The  Court:  Of  course,  you  can't  determine  those 
here. 

"Mr.  John  M.  Martin:  No;  I  don't  want  to  do 
it  and  I  don't  want  it  before  the  jury.  But,  if  coun- 
sel for  the  government  starts  to  go  into  all  of  the 
contracts  my  client  has  entered  into  since  December 
23rd—  [20] 
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"The  Court:  He  says  he  is  not  going  to  do  that 
and,  if  he  attempts  to  do  so,  he  will  not  be  permitted 
to  do  it. 

"Mr.  John  M.  Martin:  I  want  a  separate  right  to 
go  to  the  Court  of  Claims — 

"The  Court :  I  have  been  trying,  as  far  as  we  can, 
to  keep  this  case  separate  and  apart  from  any  addi- 
tional claim  that  the  defendants  may  have  against 
the  government,  which  is  litigable  in  the  Court  of 
Claims,  and  we  will  do  that  by  adhering  to  that  dead- 
line of  December  23,  1944.  Anything  that  occurred 
subsequent  to  that  is  irrelevant  to  this  issue  unless 
the  defendants  bring  it  in  themselves,  and,  if  they 
do,  then  you  have  a  right  to  respond  to  it. 

"Mr.  Landrum:  Could  I  ask  your  Honor  this?  I 
trust  that  your  Honor  will  indicate  whether  you 
think  it  is  correct  or  not.  It  is,  if  the  question  is 
the  value  of  that  leasehold  interest,  then  may  I  not 
be  permitted  to  show  how  much  it  would  cost  them? 

"The  Court:  I  don't  know  what  you  will  be  per- 
mitted to  show.  I  think  I  know  the  rule  established 
by  those  cases  which  were  mentioned. 

"Mr.  Landrum:  I  am  very  familiar  with  the 
Petty  Motors  and  the  General  Motors  cases. 

"The  Court:  Then,  why  don't  you  follow  the  doc- 
trine [21]  of  those  cases?  I  am  not  going  to  over- 
rule the  Supreme  Court.  They  fix  the  rule  pretty 
strictly  there.     Let's  follow  the  Supreme  Court. 

"(Thereupon  the  ])roceedings  were  resumed  with- 
in the  presence  and  hearing  of  the  jury:)" 
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I  could  mention  several  other  excerpts  that  substantiate 
that  view  as  being  the  view  of  the  Court  on  the  questions 
now  under  consideration. 

In  signing  this  judgment,  there  appears  to  be  a  state- 
ment in  the  judgment  that  is  at  variance  with  the  mind 
of  the  Court,  and  was  at  the  time  the  judgment  on  the 
verdict  was  signed.     I  will  call  attention  to  that. 

I  want  it  also  noted  that  the  proposed  judgment  does 
not  appear  to  have  been  endorsed  by  any  of  counsel  for 
Tavares  Construction  Company  interests. 

It  was  endorsed  by  the  other  defendants  in  the  case, 
but  I  think  there  was  no  endorsement  by  them.  Am  I 
not  correct,  gentlemen? 

Mr.  John  M.  Martin:  That  is  correct.  And  the  rec- 
ord will  show  a  specific  objection  just  prior  to  being 
signed. 

Mr.  Landrum:  At  the  time  the  judgment  was  pre- 
sented to  your  Honor,  they  had  not  approved  it,  but  Mr. 
Martin  stated  in  the  record,  and  it  is  in  the  record,  his 
objection  to  that  judgment.  And  it  is  not  the  objection 
he  makes  now. 

Mr.  John  M.  Martin:  The  objection,  as  near  as  I 
can  [22]  recall  was  that  the  record  did  not  support  the 
judgment.  I  can  turn,  in  just  a  moment,  your  Honor, 
to  what  I  said.  It  is  at  page  3  of  the  proceedings  on 
the  motion  for  new  trial  had  on  June  6,  1947. 

The  Court:     What  page  was  that? 

Mr.  John  M.  Martin:  Page  3.  It  starts  at  the  top 
of  the  page. 
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The  Court:  That  does  not  touch  the  question  that  is 
under  consideration  now.  The  judgment,  commencing  on 
Hne  28,   page   13,  paragraph    10,   reads: 

"That  the  just  compensation  for  the  condemna- 
tion and  taking  by  plaintiff  of  all  right,  title,  and  in- 
terest of  defendants  Tavares  Construction  Company, 
Inc.,  Concrete  Ship  Constructors,  Lloyd  S.  Stroud, 
R.  S.  Seabrook,  Stroud-Seabrook,  C.  M.  Elliott, 
Carlos  Tavares,  Henry  M.  Page  and  Don  F.  Gates, 
in  and  to  the  real  property  designated  as  Parcels  1, 
2,  3,  4,  5,  6,  7,  8,  9,  10,  11  and  A  and  hereinafter 
described,  and  all  improvements,  facilities  and  fix- 
tures located  thereon,  and  the  option,  leasehold  and 
possessory  rights  granted  to  said  last  named  de- 
fendants, or  any  of  them,  by  that  certain  lease  and 
agreement  dated  December  27,  1941,  between  De- 
fense Plant  Corporation  and  Tavares  Construction 
Company,  Inc.,  as  amended  (commonly  known  as 
Plancor  407,  as  amended),  is  nothing;"   [23] 

Then,  in  paragraph  11,  commencing  on  line  8,  at  page 
14  of  the  judgment,  the   following  matter  appears : 

"That  all  right,  title  and  interest  of  defendants 
Tavares  Construction  Company,  Inc.,  Concrete  Ship 
Constructors,  Lloyd  S.  Stroud,  R.  S.  Seabrook, 
Stroud-Seabrook,  C.  M.  Elliott,  Carlos  Tavares, 
Henry  M.  Page  and  Don  F.  Gates,  in  and  to  the 
real  property  designated  as  Parcels  1,  2,  3,  4,  5,  6,  7, 
8,  9,  10,  11  and  A  and  hereinafter  described,  and 
all  improvements,  facilities  and  fixtures  located  there- 
on, and  the  option,  leasehold  and  possessory  rights 
granted  to  said  last  named  defendants,  or  any  of 
them,  by  that  certain  lease  and  agreement  dated  De- 
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cember  27,  1941,  between  Defense  Plant  Corpora- 
tion and  Tavares  Construction  Company,  Inc.,  as 
amended  (commonly  known  as  Plancor  407,  as 
amended),  have  become  and  are  hereby  vested  in  the 
United  States  of  America;" 

The  Court  inadvertently  and  without  any  intent  to  do 
so  signed  that  judgment  with  that  word  "option"  in  there, 
in  that  portion  of  the  judgment. 

I  think  it  is  clear  that  the  trial  court,  while  following 
what  it  conceived  to  be,  and  what  appeared  to  it  was, 
the  ruling  on  pretrial,  it  did  not  enable  this  Court  in 
condemnation  to  fix  a  value  for  what  may  or  may  not 
have  been  the  frustration  of  an  option  right  of  the 
Tavares  Construction  Company  [24]  interests.  It  was 
and  is  this  Court's  view  that  there  should  be  no  feature 
of  this  case  that  would  prevent  the  interested  parties,  if 
any,  from  litigating  as  to  what  this  Court  conceives  and 
did  throughout  the  trial  conceive  to  be  the  proper  forum. 

The  problem  comes  in  just  how  to  express  that  ap- 
propriately under  the  applicable  rules  of  procedures.  I 
may  say  it  has  been  our  belief  that  the  amended  Rules 
of  Civil  Procedure  are  not  yet  in  effect.  There  seems  to 
be  a  difference  of  opinion  among  the  districts. 

In  a  written  decision  by  Judge  Wyzanski  of  Boston  the 
other  day,  he  held  that  the  rules  were  not  effective,  that 
the  Congress  had  not  adjourned  since  sine  die  and  there- 
fore the  rules  as  promulgated,  prior  to  the  amendments,  by 
the  Supreme  Court  would  still  be  the  rules  of  procedure 
in  the  District  Courts;  while  Judge  Reeves,  of  one  of  the 
Missouri  Districts,  at  Kansas  City,  held  counter  to  that; 
so  the  matter  is  in  debate. 
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My  own  view  is,  and  I  think  that  is  the  consensus  of 
our  judges  here — and  I  am  not  speaking  for  any  of  them 
at  all — that  the  amendments  to  the  rules  are  not  effective. 
Even  if  they  were,  there  would  be  no  change  in  the  situa- 
tion here.  The  matter  is  how  to  reach  it  without,  at  least 
seemingly,  being  contumacious  as  far  the  Court  of  Ap- 
peals is  concerned.  I  do  not  want  the  Court  of  Appeals 
to  feel  in  any  way  that  this  Court,  after  an  appeal  had 
been  taken,  would  feel  as  though  it  had  jurisdiction  in 
the  sense  [25]  of  deciding  something  differently  from 
what  it  has  always  decided. 

This  Court's  mind  has  always  been  centered  on  the 
fact  that  if  there  was  any  frustration  of  this  contract 
it  was  not  a  compensable  item  in  an  eminent  domain  case. 
The  deadline  occurred  on  December  23,  1944,  and  that 
deadline  was  occasioned  by  the  activity  of  the  Govern- 
ment in  taking  over  the  leasehold.  The  question  is  if 
this  is  of  an  equitable  character  that  could  be  reached  in 
the  Court  of  Claims  on  the  theory  of  frustration  of  a 
contract.  That,  of  course,  is  not  one  of  those  items  that 
could  be  properly  evaluated  in  an  eminent  domain  pro- 
ceeding. 

I  think  probably  we  have  a  right  to  strike  those  words 
from  the  judgment. 

There  is  a  rule  here,  Rule  60  of  the  Rules  of  Civil 
Procedure,  which  reads : 

"(a)  Clerical  Mistakes.  Clerical  mistakes  in  judg- 
ments, orders,  or  other  parts  of  the  record  and  errors 
therein  arising  from  oversight  or  omission  may  be 
corrected  by  the  court  at  any  time  of  its  own  initiative 
or  on  the  motion  of  any  party  and  after  such  notice, 
if  any,  as  the  court  orders. 
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"(b)  Mistake,  Inadvertence;  Surprise,  Excusable 
Neglect.  On  motion  of  the  court,  upon  such  terms 
as  are  just,  may  relieve  a  party  or  his  legal  repre- 
sentative [26]  from  a  judgment,  order,  or  proceed- 
ing taken  against  him  through  his  mistake,  inad- 
vertence, surprise  or  excusable  neglect.  The  motion 
shall  be  made  within  a  reasonable  time,  but  in  no 
case  exceeding  six  months  after  such  judgment,  or- 
der, or  proceeding  was  taken.  A  motion  under  this 
subdivision  does  not  affect  the  finality  of  a  judgment 
or  suspend  its  operation.  This  rule  does  not  limit  the 
power  of  a  court  (1)  to  entertain  an  action  to  re- 
lieve a  party  from  a  judgment,  order,  or  proceeding, 
or  (2)  to  set  aside  within  one  year,  as  provided  in 
Sec.  57  of  the  Judicial  Code,  U.  S.  C,  Title  28,  Sec. 
118,  a  judgment  obtained  against  a  defendant  not 
actually  personally  notified." 

Do  you  think,  gentlemen,  that  by  striking  that  word 
from  the  judgment  that  the  judgment  will  then  conform 
to  what  the  Court  has  expressed  to  be  its  opinion  through- 
out? 

Mr.  John  M.  Martin:  I  believe  it  will,  your  Honor, 
particularly  in  the  light  of  the  explanation  showing  the 
intent.  If  there  is  any  doubt  about  it,  I  do  not  see  why 
the  Court  could  not  insert  a  sentence  in  the  judgment 
which,  in  substance,  said  that  "The  Court  finds  it  is 
without  power  in  this  proceeding  to  determine  the  ques- 
tion of  just  compensation  under  the  option."  That  is 
the  substance,  as  I  understand  the  Court's  view,  of  this 
case,  and  has  always  been  the  Court's  view  of  this  case. 
If  there  is  any  question  as  to  whether  [27]  that  view 
must  be  expressed,  not  only  in  the  trial  record  but  also 
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in  the  judgment  itself,  certainly  in  the  interest  of  clarity 
I  would  like  to  have  it  definite. 

The  Court:  I  do  not  want  to  do  this:  I  do  not  want 
either  the  litigants  or  any  reviewing  authority,  or  any 
other  appHcable  judicial  authority,  to  get  the  impression 
that  this  Court  is  changing  its  mind  in  the  case  or  that 
it  has  any  doubt  but  what  it  gave  to  the  jury  the  law  of 
the  case  in  its  instructions.  I  think  I  have  shown  that 
by  the  excerpts  that  have  been  read,  and  there  are  others 
that  will  substantiate  that.  There  is  nothing  I  have  found 
that  would  operate  to  remove  that  impression.  That  was 
never  in  the  mind  of  this  Court,  that  any  question  of 
frustration  of  contract  was  litigated  and  terminated  and 
adjudicated  in  this  action  of  eminent  domain. 

Mr.  Landrum:  If  your  Honor  please,  may  I  respect- 
fully say  that  the  Government  must  stay  with  the  posi- 
tion that  it  has  already  taken.  We  feel  that  your  Honor 
is  without  jurisdiction.  And  may  I  also  say  this,  your 
Honor  please:  We  spent  days  in  the  trial  of  this  case, 
upon  the  very  question  of  the  market  value  of  that  option. 
I  objected  to  it,  and  it  is  in  writing  in  this  record,  to  the 
introduction  of  any  testimony  as  to  the  market  value 
of  that  option. 

That  objection  indicates,  if  your  Honor  please,  I  feel, 
that  the  agreement  which  Mr.  Martin  claims  he  made 
with  Mr.  [28]  Littrell  v/as  carried  out  to  the  letter.  We 
did  litigate  the  question  of  the  market  value  of  that  option 
which  was  cut  off  by  this  condemnation.  I  say  that  for 
the  purpose  of  the  record,  and  I  cannot  change  it. 

The  Court:  I  think  we  will  conclude  the  matter  by 
striking  those  words  from  the  judgment,  gentlemen,  and 
leaving  the  judgment  as  it  will  be  with  those  words 
stricken. 
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Mr.  Landrum:  Could  I  ask  what  the  exact  words 
were,  your  Honor? 

The  Court:     I  thought  I  had  gone  over  those  once. 

Mr.  Landrum:  Your  Honor  stated  this:  "The  Court 
inadvertently  and  without  any  intent  so  to  do  signed  that 
judgment  with  that  word  'option'  in  there." 

The  Court:  I  called  attention  to  the  paragraphs  in 
which  it  was. 

Mr.  Landrum:  Yes,  you  did,  your  Honor.  I  under- 
stand your  Honor  intends  to  strike  one  word  only,  and 
that  is  the  word  "option." 

The  Court:     That  is  all. 

I  call  attention  further  to  another  observation  which 
to  me  strengthens  the  determination  as  to  what  was  the 
action  of  the  Court.     The  verdict  of  the  leads  thus: 

"In  the  District  Court  of  the  United  States 

In  and  for  the  Southern  District  of  California 

Southern  Division    [29] 

"United  States  of  America,  Plaintiff,  vs.  Certain 
Parcels  of  Land  in  the  City  of  National  City,  County 
of  San  Diego,  State  of  California;  Tavares  Con- 
struction Company,  et  al.,  Defendants.  No.  248-SD 
Civil. 

VERDICT 

"We,  the  Jury  in  the  above-entitled  cause,  sworn 
and  empanelled  to  determine  just  compensation  for 
the  condemnation  and  taking  of  certain  property 
herein  involved,  find  the  just  compensation  to  be  as 
follows : 
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"Parcel  9  (known  as  the  Johnson  land)  $     6,750.00 

Parcels  1,  2,  3,  5,  6,  7,  8  and  A  (known 

as  the  City  of  National  City  Land)     .     $650,000. 

Out  of  which  last  named  sum  we  allocate 
to  the  San  Francisco  Bridge  Company  as 
just  compensation  for  the  condemnation 
and  taking-  of  its  leasehold  interest     .     $  50,(XX). 

To  Tavares  Construction  Company,  Inc., 
a  corporation,  Concrete  Ship  Construc- 
tors, a  joint  venture,  Lloyd  S.  Stroud, 
R.  S.  Seabrook,  C.  M.  Elliott,  Carlos 
Tavares,  Henry  M.  Page,  Don  F.  Gates 
and  Stroud-Seabrook,  a  copartnership, 
for  the  condemnation  and  taking  of  all 
their  interests  under  the  agreement  of 
December  27,  1941  (known  as  Plancor 
407,  as  amended)  $     0     [30] 

"Dated :    San  Diego,  California,  February  27,  1947. 

"A.  E.  Roberts,  Foreman." 

Now,  anything  that  occurred  subsequent  to  December 
2Z,  1944,  could  not  have  been  subject  to  that  appraise- 
ment, and  therefore  the  question  of  the  frustration  of  a 
contract,  which  is  not  a  question  of  the  appraisement  of 
the  value  of  the  property  that  is  taken. 

It  may  be  there  will  be  features  that  could  not  be 
properly  considered  in  an  eminent  domain  case  in  the 
appraisement  of  a  piece  of  property,  whether  it  be  real, 
personal,  or  mixed,  that  is  taken,  that  would  be  properly 
considered  in  a  proceeding  before  the  Court  of  Claims. 

Now,  there  are  two  other  recitals  in  the  judgment 
wherein  that  word  "option"  is  mentioned. 
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Mr.  John  M.  Martin:  That  is  particularly  true,  your 
Honor,  at  page  8,  line  17,  XI  of  the  judgment. 

The  Court:  Yes.  That  is  the  word  "option"  on  line 
17  of  page  8  of  the  recorded  and  entered  judgment. 

Then  there  are  two  or  three  recitals  earlier  in  the  judg- 
ment where  the  word  is  used  again.  But  that  may  be 
merely  a  recital. 

Page  2,  line  27: 

"Thereupon,  evidence  both  oral  and  documentary 
having  been  introduced  by  and  on  behalf  of  plaintiff 
and  said  defendants  upon  the  issues  before  the  court 
and  jury,  [31]  including  the  issue  of  the  just  com- 
pensation and  the  fair  market  value  of  Parcels  1,  2, 
3,  5,  6,  7,  8,  9  and  A,  and  the  right,  title  and  inter- 
est of  defendants  Tavares  Construction  Company, 
Inc.,  Concrete  Ship  Constructors,  Lloyd  S.  Stroud, 
R.  S.  Seabrook,  Stroud-Seabrook,  C.  M.  Elliott, 
Carlos  Tavares,  Henry  M.  Page  and  Don  F.  Gates, 
in  and  to  Parcels  1,  2,  3,  4,  5,  6,  7,  8,  9,  10,  11  and 
A  herein,  and  all  improvements,  facilities  and  fix- 
tures located  thereon,  and  the  option,  leasehold  and 
possessory  rights  granted  said  last  named  defendants, 
or  any  of  them,  by  the  aforesaid  lease  and  agree- 
ment dated  December  27,  1941,  as  amended,  and  the 
jury  having  heard  and  deliberated  upon  the  evidence 
and  having  reported  to  the  court  its  Verdict." 

It  appears  again  on  line  15,  page  6,  paragraph  VII, 
which  reads  as  follows : 

"That  plaintiff,  by  its  Declaration  of  Taking  No. 
1,  filed  herein  on  October  3,  1944,  its  Amended 
Declaration  of  Taking  filed  herein  on  December  23, 
1944,  its  Amended  and  Supplemental  Complaint  in 
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Condemnation  herein,  and  its  Bill  of  Particulars  filed 
herein  on  April  16,  1945.  which  Bill  of  Particulars  is 
considered  as  an  amendment  to  plaintiff's  Amended 
and  Supplemental  Complaint  in  Condemnation,  has 
taken  and  condemned  all  of  the  interests  of  defend- 
ants Tavares  Construction  Company,  Inc.,  Concrete 
[32]  Ship  Constructors,  Lloyd  S.  Stroud,  R.  S.  Sea- 
brook,  Stroud-Seabrook,  C.  M.  Elliott,  Carlos  Tav- 
ares, Henry  M.  Page  and  Don  F.  Gates,  in  and  to 
the  real  property  designated  as  Parcels  1,  2,  3,  4,  5 
6,  7,  8,  9,  10,  11  and  A,  and  hereinafter  described, 
and  all  improvements,  facilities  and  fixtures  located 
thereon,  and  the  option,  leasehold  and  possessory 
rights  granted  to  said  last  named  defendants,  or  any 
of  them,  by  that  certain  lease  and  agreement  dated 
December  27,  1941,  between  Defense  Plant  Corpo- 
ration, and  Tavares  Construction  Company,  Inc.,  as 
amended  (commonly  known  as  Plancor  407,  as 
amended)." 

I  think  the  word  "option"  should  be  stricken  there,  and 
it  is  stricken  there. 

The  term  is  used  in  paragraph  X,  but  I  don't  know 
whether  the  use  of  it  therein  runs  counter  to  the  views 
of  the  Court  on  the  matter. 

Paragraph  X,  beginning  on  line  23,  page  7,  reads  thus: 
"That  prior  to  December  23,  1944,  defendant 
Tavares  Construction  Comi)any,  Inc.,  was  the  lessee 
of  the  real  property  designated  as  Parcels  1,  2,  3,  4, 
5,  6,  7,  8,  9,  10,  11  and  A  and  described  in  plaintifif's 
Declaration  of  Taking  No.  1,  Amended  Declaration 
of  Taking  and  Amended  and  Supplemental  Complaint 
in  Condemnation,  and  hereinafter  described,  together 
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with  all  improvements,  [?>Z]  facilities  and  fixtures 
located  thereon,  under  that  certain  lease  and  agree- 
ment dated  December  27,  1941,  between  Defense 
Plant  Corporation,  an  agency  of  plaintiff,  and 
Tavares  Construction  Company,  Inc.,  as  amended 
(commonly  known  as  Plancor  407,  as  amended), 
which  lease  and  agreement  also  granted  to  defendant 
Tavares  Construction  Company,  Inc.,  certain  option 
rights  to  purchase  said  real  property,  together  with 
said  improvements,  facilities  and  fixtures,  and  that 
Carlos  Tavares,  Henry  M.  Page  and  Don  F.  Gates, 
no  other  person  or  persons  have  or  then  had  any 
right,  title,  interest  or  estate  in  and  to  said  lease  and 
agreement  except  the  defendants  Concrete  Ship  Con- 
structors, Lloyd  S.  Stroud,  R.  S.  Seabrook,  Stroud- 
Seabrook,  C.  M.  Elliott,  Carlos  Tavares,  Henry  M. 
Page  and  Don  F.  Gates." 

Mr.  John  M.   Martin:     That  is  merely  a  recital  that 
we  are  the  owner  of  that  interest. 
The  Court:     I  do  not  think  that — 

Mr.  John  M.  Martin:  There  is  no  reason  to  change 
that. 

The  Court:  I  believe  we  have  indicated  wherein  the 
entered  judgment  does  not  reflect  the  judgment  of  the 
Court,  and  accordingly  it  should  be  entered  so  as  to  indi- 
cate the  views  of  the  Court. 

Mr.  Landrum:  If  your  Honor  please,  I  take  it  that 
your  Honor's  order  will  be  reduced  to  writing? 
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The  Court :  I  would  think  so.  Either  that  or  I  should 
[34]   sign  this  oral  opinion. 

Mr.  Landrum:  May  the  record  show,  your  Honor, 
that  the  Government  respectfully  excepts  to  your  Honor's 
order  and  ruling  made  at  this  time? 

The  Court:  It  may  so  show.  I  do  not  think  we 
should  amplify  the  record  in  any  other  way,  gentlemen. 
In  other  words,  if  the  matter  proceeds  on  review  in  the 
Court  of  Appeals  or  elsewhere,  I  want  those  courts  to 
know  just  what  this  Court  is  doing.  I  am  not  going  to 
amplify  that  judgment.  I  think  it  does  not  show  what 
the  Court  did  or  what  was  in  the  mind  of  the  Court.  I 
think  the  oversight  or  omission  should  be  succinctly 
stated.  And,  Mr.  Landrum,  that  you  should  remain  here 
until  such  time  as  it  is  submitted,  and  it  should  be  sub- 
mitted, I  think,  with  celerity,  so  you  can  get  away,  so 
that  it  will  not  be  left  to  someone  else  here  to  determine 
whether  or  not  the  record  will  reflect  what  the  Court  is 
doing. 

Mr.  John  M.  Martin:  If  the  Court  please,  due  to  the 
fact  this  motion  was  pending,  I  have  heretofore  applied 
to  the  Circuit  Court  of  Appeals  for  an  extension  of  time 
in  order  that  whatever  ruling  and  record  is  made  here 
may  be  transmitted  as  a  part  of  the  record  on  appeal.  The 
time  has  now  been  extended  to  December  24,  1947. 

It  seems  to  me  there  is  no  way  that  I  could  state,  or 
that  anyone  else  could  state,  more  clearly  your  Honor's 
views  [35]  than  you  have  heretofore  stated  them  in  the 
record.  If  that  record,  as  stated  by  your  Honor,  is 
made  a  part  of  our  record  on  appeal  and  is  transmitted, 
as  we  have  and  will  request,  it  seems  to  me  it  would 
more  accurately  portray  what  your  Honor  has  in  mind 
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than  for  me  to  attempt  or  Mr.  Landrum  to  attempt  to 
put  it  in  our  own  words. 

The  Court:  That  strikes  me  as  being  the  proper  way 
to  do  it.  But  I  want  to  do  it  in  a  way  that  will  preserve 
the  rights  of  the  litigants  and  at  the  same  time  give  to 
the  reviewing  court  just  what  has  been  done. 

Mr.  John  M.  Martin:  I  shall  present  no  order  unless 
directed  by  the  Court  specifically  so  to  do. 

Mr.  Landrum:  Does  your  Honor  wish  me  to  present 
one? 

The  Court:     Do  you  desire  to? 

Mr.  Landrum:     No,  I  would  prefer  not  to. 

The  Court:  I  think  not.  The  only  thought  I  had 
was  whether  the  Court  of  Appeals  would  consider  the 
transcript  of  this  record.  If  it  will,  I  will  be  glad  to  have 
them  do  so,  because  it  is  precisely  as  I  desire  to  state  it. 

Mr.  John  M.  Martin:  I  think  that  is  the  better  way 
to  do  it.  I  prefer  and  will  send  the  entire  record  up  as 
a  part  of  the  appeal  record  and  file  a  copy  so  Government 
counsel  will  have  a  copy. 

Mr.  Landrum:  May  the  record  show  that  the  Gov- 
ernment object  to  any  such  procedure  as  that,  your 
Honor.  [36] 

The  Court:  The  Government  will  object  to  their 
transmitting  that  record. 

Mr.  Landrum:     Yes. 

The  Court:  Are  you  going  to  object  to  it  on  any 
other  ground*  than  the  jurisdictional  ground  that  you  have 
urged  heretofore? 

Mr.  Landrum:  On  the  ground  the  Court  is  without 
jurisdiction.  This  matter  is  already  up  on  appeal.  The 
record  has  been  set  and  made. 
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The  Court:     That  is  the  only  ground? 

Mr.  Landrum:     Yes,  your  Honor. 

The  Court:     I  ruled  on  that. 

You  are  authorized  to  have  this  record  prepared,  and, 
so  far  as  this  Court  is  concerned,  to  transmit  it  to  the 
Circuit  Court  of  Appeals  or  any  other  appropriate  agency, 
judicial  or  otherwise. 

Mr.  John  M.  Martin:  Miss  Reporter,  will  you  make 
an  original  and  four  carbons  for  me? 

The  Reporter:     Yes,  sir. 

(Whereupon,  at  12:20  o'clock  p.  m.,  December  2,  1947, 
the  hearing  in  the  above-entitled  matter  was  closed.) 

[Endorsed]  :  Filed  Dec.  8,  1947.  Edmund  L.  Smith, 
Clerk.  [37] 


[Endorsed]:  No.  11820.  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit.  Tavares  Construction 
Company,  Inc.,  a  corporation.  Concrete  Ship  Contractors, 
a  joint  venture,  Stroud-Seabrook,  a  copartnership,  Lloyd 
S.  Stroud,  R.  S.  Seabrook,  C.  M.  Elliott,  Carlos  Tavares, 
Henry  M.  Page  and  Don  F.  Gates,  Appellants,  vs.  United 
States  of  America,  Appellee.  Transcript  of  Record. 
Upon  Appeal  From  the  District  Court  of  the  United 
States  for  the  Southern  District  of  California,  Southern 
Division. 

Filed  December  23,  1947. 

PAUL  P.  O'BRIEN 

Clerk  of  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit 
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United  States  Circuit  Court  of  Appeals 
Ninth  Circuit 

No.   11820 

TAVARES  CONSTRUCTION  COMPANY,  INC.,  a 
corporation,  CONCRETE  SHIP  CONSTRUCTORS, 
a  joint  venture,  STROUD-SEABROOK,  a  copartner- 
ship, L.  S.  STROUD,  R.  S.  SEABROOK,  C.  M.  EL- 
LIOTT, CARLOS  TAVARES,  HENRY  M.  PAGE 
and  DON  F.  GATES, 

Appellants 
vs. 
UNITED  STATES  OF  AMERICA, 

Appellee. 

PETITION  BY  APPELLANTS  FOR  EXTENSION 
OF  TIME  TO  FILE  THE  RECORD  AND 
DOCKET  THE  APPEAL 

The  above  named  Appellants  respectfully  petition  the 
above  entitled  Court  for  an  extension  of  time  to  file  the 
Record  and  Docket  the  Appeal  in  the  above  entitled  mat- 
ter upon  the  following  grounds: 

1.  That  on  August  26,  1947  Appellants  filed  their  and 
the  first  Notice  of  Appeal  to  the  above  entitled  Court 
from  the  Judgment  in  the  action  entitled  "United  States 
of  America,  Plaintiff,  vs.  Certain  Parcels  of  Land  in  the 
City  of  National  City,  County  of  San  Diego,  State  of 
California;  Tavares  Construction  Company,  Inc.,  et  al., 
Defendants,"  No.  248-SD  Civil  in  the  District  Court  of 
the  United  States,  Southern  District  of  California,  South- 
ern Division.  '  >        , 


1450     Tavares  Construction  Company,  Inc.,  et  al., 

2.  That  the  District  Court  has  heretofore,  pursuant 
to  stipulation  of  the  parties  extended  the  time  for  fihng 
the  record  and  docketing  the  Appeal  for  the  full  time 
permitted  by  Rule  72){g)  of  the  Federal  Rules  of  Civil 
Procedure,  which  time  expires  on  November  24,  1947. 

3.  That  there  is  now  pending  before  the  District 
Court  a  Motion  to  Correct  and  Modify  the  Record  and 
Judgment,  which  Motion  is  now  set  for  hearing  on  De- 
cember 2,  1947. 

4.  That  it  is  necessary  and  appropriate  that  the  time 
for  filing  the  record  and  docketing  the  Appeal  be  ex- 
tended sufficient  time  to  enable  the  District  Court  to  act 
upon  said  Motion  and  to  enable  the  Clerk  to  thereafter 
prepare  and  transmit  the  record  with  such  corrections  as 
may  be  ordered  to  the  Appellate  Court. 

Wherefore,  Appellants  pray  that  the  Court  make  and 
enter  an  Order  extending  the  time  for  the  filing  of  the 
record  and  docketing  the  Appeal  to  and  including  De- 
cember 24,  1947. 

Dated  this  20th  day  of  November,  1947. 

JOHN   M.   MARTIN  and 
FRANK  L.  MARTIN,  JR. 
By  Frank  L.  Martin,  Jr. 
Attorneys   for  Appellants 
[Verified.] 
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ORDER 

Pursuant  to  the  above  and  foregoing  petition,  and  good 
cause  appearing  therefor: 

It  Is  Hereby  Ordered  that  pursuant  to  Rule  13  of 
the  Rules  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  the  time  for  filing  the  record  and 
docketing  the  Appeal  in  the  above  entitled  cause  is  here- 
by extended  to  and  including  December  24,  1947. 

Dated  this  20th  day  of  November,  1947. 

ALBERT  LEE  STEPHENS 
Judge  of  the  United   States   Circuit   Court  of   Appeals, 
Ninth  Circuit. 

[Endorsed]  :  Filed  Nov.  21,  1947.  Paul  P.  O'Brien, 
Clerk. 


[Title  of  Circuit  Court  of  Appeals  and  Cause] 

APPELLANTS'  STATEMENT  OF  POINTS  ON 
WHICH  THEY  INTEND  TO  RELY  ON  AP- 
PEAL 

Come  now  the  Appellants  and,  pursuant  to  Rule  19  of 
the  above  entitled  Court,  state  the  points  on  which  they 
intend  to  rely  on  their  appeal,  as  follows : 

1.  The  District  Court  erred  in  instructing  the  jury 
that  if  the  jury  found  that  Appellants'  lease  could  not 
have  been  sold,  then  their  verdict  will  be  zero, 

2.  The  District  Court  erred  in  failing  to  instruct  the 
jury  that  it  should  assume  that  Appellants'  lease  could 
be  sold. 
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3.  The  District  Court  erred  in  instructing  the  jury 
that  the  amount  of  their  verdict  for  Appellants  should  be 
the  amount  that  the  Appellants'  lease  could  have  been 
sold  for  on  the  open  market  for  cash  on  December  23, 
1944,  or  shortly  thereafter,  above  what  Appellants  would 
have  to  have  paid  under  all  its  terms  and  conditions. 

4.  The  District  Court  erred  in  instructing  the  jury 
that  Appellants'  lease  had  been  cancelled  by  this  pro- 
ceeding. 

5.  The  District  Court  erred  in  instructing  the  jury 
that  if  the  jury  found  that  the  interest  of  Appellants 
under  their  lease  was  so  speculative  and  conjectural  that 
no  purchaser  in  the  open  market  would  have  purchased 
the  same  except  for  a  nominal  consideration,  that  then 
their  verdict  as  to  Appellants  must  be  in  a  nominal  figure 
only. 

6.  The  District  Court  erred  in  failing  to  interpret  for 
the  jury  Appellants'  lease,  and  further  erred  in  failing  to 
instruct  the  jury  as  to  the  legal  rights  of  the  lessor  and 
lessee  thereunder  as  interpreted  by  the  Court. 

7.  The  District  Court  erred  in  failing  to  instruct  the 
jury  that  the  interpretation  of  Appellants'  lease  as  testi- 
fied to  by  Appellee's  witnesses  was  erroneous. 

8.  The  District  Court  erred  in  finding  and  holding  that 
the  measure  of  just  compensation  for  the  taking  of  Ap- 
pellants' lease  was  limited  to  the  market  value  thereof  and 
wholly  dependent  upon  whether  such  lease  could  be  sold. 

9.  The  District  Court  erred  in  excluding  evidence  as 
to  the  taking  being  a  breach  of  contract  by  Appellee. 

10.  The  District  Court  erred  in  excluding  evidence  as 
to  the  right  which  Appellants  would  have  had  to  sue  in 
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the  United  States  Court  of  Claims  for  breach  of  contract 
and  as  to  the  value  of  such  right,  had  Appellee,  instead 
of  filing  the  Amended  Declaration  of  Taking  and  its 
Amended  and  Supplemental  Complaint,  merely  refused  on 
December  23,  1944  to  further  perform  its  obligations 
under  Appellants'  lease  with  Appellee. 

11.  The  District  Court  erred  in  holding  that  it  was 
without  power  to  determine  in  this  proceeding  the  amount 
of  just  compensation  which  Appellants  were  entitled  to 
recover  for  the  taking,  cancellation  or  frustration  of  Ap- 
pellants' option  rights  contained  in  Appellants'  lease  by 
reason  of  the  condemnation  of  Appellants'  lease. 

12.  The  District  Court  erred  in  failing  to  instruct  the 
jury  that  Appellants  were  entitled  to  recover  as  just  com- 
pensation in  this  action  for  the  taking  of  Appellants' 
option  rights  the  difference  between  the  option  price  of 
the  shipyard  site,  facilities  and  machinery,  and  the  rea- 
sonable value  of  the  shipyard  site,  facilities  and  machinery 
as  of  December  23,  1944. 

13.  The  District  Court  erred  in  admitting  in  evidence 
correspondence  between  Appellants  and  Appellee  as  to 
Appellants'  offer  of  compromise. 

14.  The  evidence  is  insufficient  to  justify  the  verdict 
of  zero  and  the  judgment  of  nothing. 

15.  The  verdict  of  zero  and  judgment  of  nothing  are 
contrary  to  the  evidence. 

16.  The  verdict  of  zero  and  judgment  of  nothing  do 
not  constitute  compensation  and  are  against  law. 

17.  The  verdict  and  judgment  as  to  Appellants  are 
a  miscarriage  of  justice  and  the  taking  of  private  prop- 
erty without  just  compensation. 
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18.     The  District  Court  erred  in  denying  Appellants' 
Motion  for  a  New  Trial. 

Dated  this  16th  day  of  December,  1947. 

JOHN  M.  MARTIN  and 
FRANK  L.  MARTIN,  JR. 
By  Frank  L.   Martin,  Jr. 
Attorneys   for  Appellants 
Copy  received,  Dec.  17th,  1947.    Joseph  F.  Mc  Pherson, 
Spec.  Asst.  to  Atty.  Gen. 

[Endorsed]:    Filed  Dec.  23,   1947.     Paul  P.  O'Brien, 
Clerk. 


[Title  of  Circuit  Court  of  Appeals  and  Cause] 

APPELLANTS'  PETITION  FOR  ORDER  FOR  CER- 
TAIN EXHIBITS  TO  BE  CONSIDERED  IN 
ORIGINAL  FORM  AS  PART  OF  APPEAL 

Appellants  respectfully  petition  the  above  entitled  Court  ^ 
for   an   Order   that   the   following   exhibits   will   be   con- 
sidered in  their  original  form  as  a  part  of  the  record  on 
appeal  without  the  necessity  of  incorporating  them  in  the 
printed  record: 

1.  The  following  exhibits  which  pertain  primarily  to 
the  issues  as  to  defendants  other  than  appellants  and 
probably  not  necessary  for  the  determination  of  this  Ap- 
peal,  but   which   should  be  considered   as   a  part  of   the 
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record  on  appeal  in  order  that  the  complete  record  may 
be  before  the  Court: 

(a)  Plaintiff's  Exhibit  No.  1  and  Defendants' 
Exhibits  D,  E,  F,  K  and  N,  being  large  maps  of  the 
parcels  and  area. 

(Exhibit  S,  being  a  large  map  showing  the  ship- 
yard as  of  the  date  of  taking  will  be  printed  in  the 
record. ) 

(b)  Defendants'  Exhibits  A,  B,  C,  L,  M,  X,  Y 
and  Z,  being  various  leases  and  letters  relating  to  in- 
terests of  defendants  other  than  appellants. 

2.  The  following  exhibits  which  are  photographs  are 
not  of  sufficient  importance  other  than  to  give  the  Court 
a  view  of  various  portions  of  the  shipyard,  and  which 
can  be  better  viewed  from  the  originals : 

Defendants'  Exhibits  G,  H,  I,  J.  O,  P,  T  and  U. 

(Exhibit  J  is  a  large  panorama  view  and  would  be 
very  difficult  of  reproduction. 

Exhibit  V,  being  an  airview  photograph  of  the 
shipyard  will  be  printed  in  the  record.) 

3.  Defendants'  Exhibit  R,  being  a  large  model  of  the 
Shipyard,  is  impossible  of  reproduction  in  the  printed 
record.  (Exhibit  S,  which  is  a  large  map  depicting  every- 
thing shown  on  the  Model,  will  be  printed  in  the  record.) 

Appellants  believe  that  because  of  the  nature  of  the 
aforesaid  exhibits  and  the  limited  use  thereof  on  the  ap- 
peal that  not  only  unnecessary  encumbering  of  the  printed 
record  can  be  avoided  by  the  granting  of  this  petition 
but  that  such  use  as  the  Court  may  desire  to  make  of 
such  exhibits  can  be  better  afforded  by  examining  the 
originals  in  most  instances. 
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Wherefore,  Appellants  pray  that  this  petition  be  granted 
and  for  an  Order  of  the  Court  that  Plaintiff's  Exhibit  1 
and  Defendants'  Exhibits  A,  B,  C,  D,  E,  F,  G,  H,  I,  J,  K, 
L,  M,  N,  O,  P,  R,  T,  U,  V,  X,  Y,  and  Z  be  considered 
as  a  part  of  the  record  on  appeal  without  the  necessity 
of  incorporating  them  in  the  printed  record. 

Respectfully  submitted, 

JOHN  M.   MARTIN  and 
FRANK  L.  MARTIN,  JR. 
By  John  M.   Martin 
Attorneys  for  Appellants 

[Verified.] 

Received  copy  this  17th  of  December,  1947.  Joseph  F. 
McPherson,  Spec.  Asst.  to  Atty.  Gen. 

ORDER 

Pursuant  to  the  above  and  foregoing  Petition  and  good 
cause  appearing  therefor: 

It  Is  Hereby  Ordered  that  Plaintiff's  Exhibit  1  and 
Defendants'  Exhibits  A,  B,  C,  D,  E,  F,  G,  H,  I,  J,  K, 
L.  M,  N,  O,  P.  R,  T,  U,  V,  X,  Y  and  Z  be  considered 
as  a  part  of  the  record  on  appeal  in  their  original  form 
without  the  necessity  of  incorporating  them  in  the  printed 
record. 

Dated  this  29th  day  of  December,  1947. 

FRANCIS  A.  GARRECHT 
Judge   of   the   United   States   Circuit    Court   of   Appeals, 
Ninth  Circuit. 

[Endorsed]:    Filed  Dec.  29,   1947.     Paul  P.  O'Brien, 
Clerk. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause] 

ORDER  THAT  EXHIBITS  "S"  AND  "V"  NEED 
NOT  BE  PRINTED  WITHIN  PRINTED  TRAN- 
SCRIPT 

Good  cause  therefor  appearing,  It  Is  Ordered  that  Ex- 
hibits "S"  and  "V",  being  a  large  aerial  photograph  and  a 
large  photostatic  map,  need  not  be  reproduced  in  the 
printed  transcript  of  record,  but  will  be  considered  by  the 
Court  in  their  original  form. 

FRANCIS  A.   GARRECHT 

Senior  United  States  Circuit  Judge 

Dated:    San  Francisco,  Calif.,  January  13,  1948. 


[Endorsed]  :    Filed  Jan.   13,   1948.     Paul  P.  O'Brien, 
Clerk. 
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[Minutes:    Tuesday  December  2,  1947] 

Present:  The  Honorable  Paul  J.  McCormick,  District 
Judge. 

For  hearing  motion  of  defendants  Tavares  Construction 
Co.,  Inc.,  et  al.,  to  correct  and  modify  record  and  judg- 
ment; C.  U.  Landrum,  Esq.,  Spec.  Asst.  to  Att'y  General, 
present  for  Gov't;  John  M.  Martin  and  Frank  L.  Martin, 
Esqs.,  present  for  moving  defendants; 

Attorney  John  Martin  argues  in  support  of  motion  and 
Attorney  Landrum  argues  in  reply  and  in  opposition  to 
motion.  Court  makes  a  statement  and  notes  correction 
in  transcript  of  Feb.  20,  1947  (page  435,  Hne  3). 

At  11:23  A.  M.  Attorney  John  Martin  argues  further 
in  support  of  motion  in  closing.  Court  makes  a  state- 
ment and  reads  from  transcripts  and  record. 

Court  gives  oral  opinion  and  enters  order  that  certain 
words  are  hereby  stricken  from  judgment  upon  verdict 
entered  June  7,  1947,  in  accordance  with  said  opinion. 

Attorney  Landrum  excepts  to  Court's  ruling. 

Attorney  John  Martin  moves  that  transcript  be  made 
of  these  proceedings  embodying  Court's  ruling,  to  be  in- 
cluded in  record  on  appeal,  without  necessity  of  preparing 
written  order  thereon,  and  it  is  so  ordered  over  the  ob- 
jection of  Attorney  Landrum.  [1*] 


*Page  number  appearing  at  foot  of  Certified  Transcript. 
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In  the  District  Court  of  the  United  States 

Southern  District  of  CaHfornia 

Southern  Division 

No.  248-SD  Civil 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
CERTAIN  PARCELS  OF  LAND  IN  THE  CITY  OF 
NATIONAL  CITY,  County  of  San  Diego,  State  of 
California;    TAVARES     CONSTRUCTION    COM- 
PANY, INC.,  etc.,  et  al.. 

Defendants. 

NOTICE  OF  APPEAL 

FROM  ORDER  OF  COURT  OF  DECEMBER  2,  1947, 
MADE  UPON  PROCEEDINGS  BROUGHT  TO 
CORRECT  AND  MODIFY  JUDGMENT  AND 
FROM  ORDER  OF  COURT  MODIFYING  JUDG- 
MENT. 

Notice  Is  Hereby  Given  that  plaintiff,  United  States 
of  America,  hereby  appeals  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  from  the  order 
of  the  United  States  District  Court  made  and  entered  in 
the  above  entitled  action  on  December  2,  1947,  upon  pro- 
ceedings brought  by  defendants  and  appellants  Tavares 
Construction  Company,  Inc.,  a  corporation.  Concrete  Ship 
Constructors,  a  joint  venture,  Stroud-Seabrook,  a  copart- 
nership, L.  S.  Stroud,  R.  S.  Seabrook,  C.  M.  Elliott, 
Carlos  Tavares,  Henry  M.  Page  and  Don  F.  Gates,  to 
correct  and  modify  record  and  judgment,  and  from  order 
of  United  States  District  Court  of  December  2,  1947, 
modifying  the  judgment  theretofore  made  and  entered 
herein. 
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Dated:    March  1,  1948. 

JAMES  M.  CARTER 
United  States  Attorney 

C.  U.  LANDRUM, 

JOSEPH  F.  Mcpherson  and 

FRANCIS  C.  WHELAN 

Special  Assistants  to  the  Attorney  General 

By  Francis  C.  Whelan 

Attorneys  for  Plaintiff 

[Endorsed]:  Filed;  mid.  copy  to  John  M.  Martin, 
Atty.  for  Defts.,  Mar.  1,  1948,  Edmund  L.  Smith, 
Clerk.  [2] 


[Title  of  District  Court  and  Cause] 

CERTIFICATE  OF  CLERK  TO  SUPPLEMENTAL 

RECORD 

I,  Edmund  L.  Smith,  Clerk  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  California,  do 
hereby  certify  that  the  foregoing  pages  numbered  from 
1  to  4,  inclusive,  contain  full,  true  and  correct  copies  of 
Minute  Order  Entered  December  2,  1947;  Notice  of  Ap- 
peal From  Order  of  Court  of  December  2,  1947,  made 
upon  proceedings  brought  to  correct  and  modify  judgment 
and  from  order  of  court  modifying  judgment  and  Sup- 
plemental Designation  of  Plaintiff  and  Appellee  and  Cross- 
Appellant  United  States  of  America  of  Record  on  Appeal 
which  constitute  the  supplemental  transcript  of  record  on 
appeals  to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 
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Witness  my  hand  and  the  seal  of  said  District  Court 
this  17  day  of  March,  A.  D.  1948. 

(Seal)  EDMUND  L.  SMITH 

Clerk 

By  Theodore  Hocke 

Chief  Deputy 


[Endorsed]:  No.  11820.  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit.  United  States  of 
America,  Appellant,  vs.  Tavares  Construction  Company, 
Inc.,  a  corporation,  Concrete  Ship  Constructors,  a  joint 
venture,  Stroud-Seabrook,  a  copartnership,  Lloyd  S. 
Stroud,  R.  S.  Seabrook,  C.  M.  Elliott,  Carlos  Tavares, 
Henry  M.  Page  and  Don  F.  Gates,  Appellees.  Supple- 
mental Transcript  of  Record.  Upon  Appeal  From  the 
District  Court  of  the  United  States  for  the  Southern 
District  of  California,  Southern  Division. 

Filed  March   18,   1948. 

PAUL  P.  O'BRIEN 
Clerk  of  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit 
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United  States  Circuit  Court  of  Appeals 
Ninth  Circuit 

No.  11820  Civil 

TAVARES  CONSTRUCTION  COMPANY,  INC.,  a 
corporation,  CONCRETE  SHIP  CONSTRUCTORS, 
a  joint  venture,  STROUD-SEABROOK,  a  copartner- 
ship, L.  S.  STROUD,  R.  S.  SEABROOK,  C.  M.  EL- 
LIOTT, CARLOS  TAVARES,  HENRY  M.  PAGE 
and  DON  F.  GATES, 

Appellants  and  Cross-Appellees, 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee  and  Cross-Appellant. 

STIPULATION  THAT  APPEALS  MAY  BE  CON- 
SOLIDATED FOR  PURPOSES  OF  RECORD, 
BRIEFING,  HEARING  AND  SUBMISSION 

It  is  hereby  stipulated  by  and  between  appellants  and 
cross-appellees  Tavares  Construction  Company,  Inc.,  a 
corporation.  Concrete  Ship  Constructors,  a  joint  venture, 
Stroud-Seabrook,  a  copartnership,  L.  S.  Stroud,  R.  S. 
Seabrook,  C.  M.  Elliott,  Carlos  Tavares,  Henry  M.  Page 
and  Don  F.  Gates,  appearing  through  their  counsel  of 
record,  John  M.  Martin  and  Frank  L.  Martin,  Jr.,  and 
appellee  and  cross-appellant,  United  States  of  America, 
appearing  through  its  attorneys  of  record,  James  M.  Car- 
ter, United  States  Attorney,  C.  U.  Landrum,  and  Francis 
C.  Whelan,  Special  Assistants  to  the  Attorney  General, 
that  the  Appeal  of  Tavares  Construction  Company,  Inc., 
a  corporation.  Concrete  Ship  Constructors,  a  joint  venture, 
Stroud-Seabrook,  a  copartnership,  L.  S.  Stroud,  R.  S. 
Seabrook,  C.  M.  Elliott,  Carlos  Tavares,  Henry  M.  Page 
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and  Don  F.  Gates  heretofore  docketed  in  the  above  en- 
titled Court  as  No.  11820,  and  the  Cross-Appeal  of  ap- 
pellee and  cross-appellant,  United  States  of  America  from 
the  Order  of  Court  of  December  2,  1947,  made  upon  pro- 
ceedings brought  to  correct  and  modify  Judgment,  and 
from  the  Order  of  Court  of  December  2,  1947  modify- 
ing Judgment,  notice  of  which  said  Cross-Appeal  was 
filed  in  the  office  of  the  Clerk  of  the  United  States  Dis- 
trict Court  in  and  for  the  Southern  District  of  California, 
on  March  1,  1948,  and  which  said  Cross-Appeal  has  here- 
tofore been  docketed  in  the  above  entitled  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  may  be  consolidated 
for  purposes  of  record  on  appeal,  briefing  purposes,  hear- 
ing and  submission. 

Dated:   This  6th  day  of  April,  1948. 

JAMES  M.  CARTER 

United  States  Attorney 
C.  U.  LANDRUM 
FRANCIS  C.  WHELAN 

Special  Assistants  to  the  Attorney  General 
By  Francis  C.  Whelan 

Attorneys  for  Appellee  and  Cross-Appellant,  United  States 
of  America 

JOHN  M.  MARTIN  and 

FRANK  L.  MARTIN,  JR. 

By  Frank  L.  Martin,  Jr. 
Attorneys  for  Appellants  and  Cross-Appellees  Tavares 
Construction  Company,  Inc.,  a  corporation,  Concrete 
Ship  Constructors,  a  joint  venture,  Stroud-Seabrook, 
a  copartnership,  L.  S.  Stroud,  R.  S.  Seabrook,  C.  M. 
Elliott,  Carlos  Tavares,  Henry  M.  Page  and  Don  F. 
Gates 
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Receipt  of  a  copy  of  the  foregoing  Stipulation  is  hereby 
acknowledged  on  this  6th  day  of  April,  1948.  John  M. 
Martin  and  Frank  L.  Martin,  Jr.,  by  Frank  L.  Martin, 
Jr.,  Attorneys  for  Appellants  and  Cross- Appellees  Tavares 
Construction  Company,  Inc.,  a  corporation,  et  al. 

[Endorsed] :  Filed  April  7,  1948.  Paul  P.  O'Brien, 
Clerk. 


[Title  of  Circuit  Court  of  Appeals  and  Cause] 

ORDER  CONSOLIDATING  APPEALS  FOR  PUR- 
POSES OF  RECORD  ON  APPEAL,  BRIEFING 
PURPOSES,  HEARING  AND  SUBMISSION 

Good  cause  therefor  appear.  It  Is  Ordered  that  the 
appeal  of  appellants  and  cross-appellees  Tavares  Con- 
struction Company,  Inc.,  a  corporation.  Concrete  Ship 
Constructors,  a  joint  venture,  Stroud-Seabrook,  copart- 
nership, L.  S.  Stroud,  R.  S.  Seabrook,  C.  M.  Elliott, 
Carlos  Tavares,  Henry  M.  Page  and  Don  Gates,  and  the 
cross-appeal  of  appellee  and  cross-appellant  United  States 
of  America  be,  and  the  same  are,  consolidated  for  pur- 
poses of  record  on  appeal,  briefing  purposes,  hearing  and 
submission. 

FRANCIS  A.  GARRECHT 

Senior  United  States  Circuit  Judge 

Dated:    San  Frandisco,  Calif.,  April  7,  1948. 

[Endorsed] :  Filed  April  7,  1948.  Paul  P.  O'Brien, 
Clerk. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause] 

STATEMENT  OF  CROSS-APPELLANT  UNITED 
STATES  OF  AMERICA  OF  POINTS  ON 
WHICH  IT  INTENDS  TO  RELY  ON  CROSS- 
APPEAL 

Comes  now  Appellee  and  Cross- Appellant,  United  States 
of  America,  and  pursuant  to  Rule  19  of  the  above  entitled 
Court,  states  the  points  on  which  it  intends  to  rely  on 
its  Cross-Appeal,  as  follows : 

1.  The  District  Court  erred  in  making  its  order  of 
December  2,  1947. 

2.  The  District  Court  lacked  jurisdiction  to  amend  the 
Judgment  entered  June  6,  1947. 

3.  The  District  Court  erred  in  concluding  that  the 
questions  as  to  compensation  for  the  option  had  not  been 
considered  or  decided  at  the  trial  of  the  case. 

4.  The  District  Court  erred  in  granting  the  motion 
of  November  17,  1947,  to  correct  and  modify  the  record 
and  Judgment. 

5.  The  District  Court  erred  in  holding  that  the  ver- 
dict did  not  include  compensation  for  the  option. 

Dated:    This  7th  day  of  April,  1948. 

A.  DEVITT  VANECH 
Assistant  Attorney   General 

JAMES  M.  CARTER 
United   States  Attorney 

FRANCIS  C.  WHELAN 

C.  U.  LANDRUM 

Special  Assistants  to  the  Attorney  General 

By  Francis  C.  Whelan 
Attorneys  for  Appellee  and  Cross-Appellant,  United  States 
of  America 

[Endorsed]:  Filed  Apr.  9,  1948.  Paul  P.  O'Brien, 
Clerk. 
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No.  11820. 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Tavares  Construction  Company,  Inc.,  a  corporation, 
Concrete  Ship  Constructors,  a  joint  venture, 
Stroud-Seabrook,  a  copartnership,  Lloyd  S.  Stroud, 
R.  S.  Seabrook,  C.  M.  Elliott,  Carlos  Tavares, 
Henry  M.  Page  and  Don  F.  Gates, 

Appellants  and  Cross-Appellees, 

vs. 

United  States  of  America, 

Appellee  and  Cross-Appellant. 


BRIEF  OF  APPELLANTS. 


Jurisdictional  Statement. 

This  is  an  appeal  by  certain  defendants  from  those 
portions  of  the  final  judgment  entered  on  June  6,  1947, 
by  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  California,  Southern  Division,  in  an  action 
in  eminent  domain,  adjudicating  issues  between  the  plain- 
tiff and  said  defendants  and  from  the  order  denying  the 
motion  of  said  defendants  for  a  new  trial  entered  in  this 
action  on  July  29,  1947. 


— 2— 

The  action  was  brought  ])y  the  Appellee  at  the  request 
of  the  United  States  Maritime  Commission  under  the  au- 
thority of  and  pursuant  to  the  provisions  of  the  Act  of 
Congress  approved  August  25,  1941  (Public  Law  No.  247 
— 77th  Congress),  the  Act  of  Congress  approved  March 
5,  1942  (Public  Law  No.  47^1 — 77th  Congress),  the  Mer- 
chant Marine  Act  of  1936,  as  amended,  the  Act  of  Con- 
gress approved  August  1,  1888  (25  Stat.  357,  40  U.  S.  C, 
Sec.  257,  258),  the  Act  of  Congress  approved  February 
26,  1931  (46  Stat.  1421,  40  U.  S.  C,  Sec.  258a),  the 
Act  of  Congress  approved  March  27,  1942  (Public 
Law  No.  507 — 77th  Congress),  being  the  Second  War 
Powers  Act  of  1942  (50  U.  S.  C.  Append.,  Sec.  632), 
and  Acts  amendatory  thereof  and  supplementary  thereto, 
to  acquire  property  for  the  construction  of  facilities  to 
be  used  in  the  construction  and  repair  of  ships  and  the 
operation  of  such  facilities.     [T.  pp.  6  and  251.] 

This  appeal  from  the  final  judgment  and  from  the  de- 
nial of  the  defendant's  motion  for  a  new  trial  is  taken 
pursuant  to  the  provisions  of  28  U.  S.  C.  A.,  Sec.  225, 
which  provides  that: 

"(a)  The  Circuit  Court  of  Appeals  shall  have  ap- 
pellate jurisdiction  to  review  by  appeal  or  writ  of 
error,  final  decisions — 

First.  In  the  District  Courts,  in  all  cases,  save 
where  a  direct  review  of  the  decision  may  be  had  in 
the  Supreme  Court  under  Sec.  345  of  this  title  " 


— 3— 
Statement  of  the  Case. 

The  appellants  are  members  of  the  joint  venture  known 
as  Concrete  Ship  Constructors  which  was  formed  for  the 
purpose  of  constructing  concrete  barges  for  the  United 
States  Maritime  Commission.  On  November  27,  1941  this 
joint  venture  entered  into  a  contract  [T.  p.  97]  with  the 
Maritime  Commission  wherein  they  agreed  to  construct 
such  barges  for  the  Maritime  Commission  and  the  latter 
agreed  to  pay  for  them.  After  the  execution  of  this 
agreement,  the  Tavares  Construction  Company  for  and  on 
behalf  of  the  joint  venture,  entered  into  an  Agreement  of 
Lease  [T.  p.  49]  on  December  27,  1941  with  the  Defense 
Plant  Corporation.  Basically  this  lease  provided  that  the 
Tavares  Construction  Company  would  design  and  con- 
struct for  the  Defense  Plant  Corporation,  a  shipyard; 
that  the  Defense  Plant  Corporation  would  defray  the  cost 
of  the  site,  facilities  and  machinery;  and  that  the  ship-' 
yard  upon  completion  would  be  leased  to  the  Tavares  Coii- 
struction  Company.  The  Company  was  to  be  paid  noth- 
ing for  its  services  in  designing  and  supervising  the  con- 
struction other  than  being  given  an  option  to  purchase 
the  site,  facilities  and  machinery  of  the  shipyard  upon  the 
expiration  or  termination  of  the  Agreement  of  Lease  [Tr. 
p.  299 — Stipulation  29].  The  option  to  purchase  was 
given  by  Clause  15  of  the  Agreement  of  Lease,  which 
provided  that  upon  the  expiration  of  the  lease  or  upon 
its  termination  in  accordance  with  Clause  12  of  the  lease, 
the  Tavares  Construction  Company  was  to  have  for  ninety 
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days  the  right  to  purchase  the  site,  facilities  and  machin- 
ery of  the  shipyard  at  the  higher  of  two  option  prices, 
calculated  according  to  certain  formulae  prescribed  by  the 
lease  [T.  p.  58].  Moreover  in  case  the  company  declined 
to  buy  at  the  option  price  it  was  given  the  right  for  an 
additional  ninety  days  to  purchase  the  property  or  any 
portion  thereof,  at  a  price  equal  to  the  best  offer  received 
by  the  Defense  Plant  Corporation  during  that  period 
[T.  p.  60].  The  Agreement  of  Lease  also  provided  that 
the  company  was  to  pay  rental  in  the  amount  of  $83,327.00 
per  boat  delivered  to  the  Government,  but  that  when  total 
rental  paid  by  the  company  equaled  the  total  outlay  of 
the  Defense  Plant  Corporation  under  the  Agreement, 
plus  interest  thereon,  the  company  was  no  longer  obli- 
gated to  pay  rental. 

Thereafter  additional  contracts  for  ships  were  entered 
into  between  Concrete  Ships  Constructors  and  the  Mari- 
time Commission  [T.  pp.  136,  186,  234]. 

To  the  original  Agreement  of  Lease  there  were  added 
six  amendments  [T.  p.  68]  which  successively  raised  the 
amount  of  rental  to  be  paid  by  the  company  and  also  the 
total  sums  which  the  Defense  Plant  Corporation  obligated 
itself  to  expend  upon  the  shipyard. 

On  October  5,  1944  the  total  rentals  paid  by  the  com- 
pany amounted  to  $2,775,807.01,  the  total  sum  expended 
by  the  Defense  Plant  Corporation  plus  interest  thereon, 
so  that  the  lease  relieved  the  company  from  any  further 
liability  to  pay  rental  for  the  use  of  the  yard  [T.  \).  693]. 
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On  November  10,  1942,  the  Government  commenced  this 
eminent  domain  proceeding  by  fihng  its  Complaint  in  Con- 
demnation [T.  p.  3],  for  the  purpose  of  acquiring  title  to 
the  shipyard  site  for  the  use  by  Tavares  Construction 
Company  in  its  shipbuilding  construction  for  the  Mari- 
time Commission  [T.  p.  20].  One  day  later,  November 
11,  1942  the  Defense  Plant  Corporation  and  the  Tavares 
Construction  Company  entered  into  an  Agreement  Amend- 
ing Agreement  of  Lease  [T.  p.  86].  This  amendment 
in  express  words  recognized  the  fact  that  the  Government 
was  proceeding  to  acquire  title  to  the  land  to  be  used  as 
the  site  [T.  p.  87]  and  that  if  the  Tavares  Construction 
Company  should  thereafter  exercise  its  purchase  option, 
the  company  would  have  to  pay  to  the  Government  the 
cost  to  it  of  the  site  acquired  by  condemnation. 

Thereafter  on  September  23,  1944  the  Government 
filed  an  amendment  to  its  Complaint  in  Condemnation, 
adding  an  additional  parcel  (Parcel  A)  for  the  shipyard 
site  [T.  p.  24]  ;  on  October  3,  1944,  its  original  Declara- 
tion of  Taking  [T.  p.  28]  ;  on  January  15,  1945,  its  Sup- 
plemental and  Amended  Complaint  in  Condemnation  [T. 
p.  249]  ;  and  on  December  23,  1944  its  Amended  Declara- 
tion of  Taking  [T.  p  42].  This  last  date  has  been  stipu- 
lated as  the  date  of  taking  of  the  interests  involved  in 
this  appeal  [T.  p.  401]. 

Appellants  thereupon  filed  a  Motion  for  a  Rill  of  Par- 
ticulars [T.  p.  259]  and  this  motion  was  granted  [T.  p. 
265].     The  Government  then   filed  a   Bill  of   Particulars 


which  indicated  the  intention  of  the  Government  to  acquire 
the  fee  simple  title  to  all  the  lands  in  question  and  to  ac- 
quire absolute  ownership  of  all  improvements  and  facilities 
located  thereon  [T.  p.  266J. 

On  January  1,  1946  all  of  the  property  was  transferred 
by  Defense  Plant  Corporation  to  the  Navy  Department 
[T.  p.  289].  Thereafter  on  September  5,  1946  the  Navy 
notified  the  Tavares  Construction  Company  that  the  Navy 
Department  elected  to  terminate  the  Agreement  of  Lease 
[Plancor  407]  and  any  extensions  thereof  [T.  p.  294]. 
Upon  receipt  of  this  notice  the  Tavares  Construction 
Company  made  written  demand  upon  the  Navy  Depart- 
ment, the  Maritime  Commission,  and  the  Reconstruction 
Finance  Corporation  as  successor  to  the  Defense  Plant 
Corporation  that  it  be  advised  of  the  exact  amounts  of 
the  two  option  prices  so  that  it  might  elect  whether  or 
not  to  exercise  its  purchase  option  [T.  p.  296].  The 
Navy,  however,  proceeded  to  physically  destroy  approxi- 
mately one-third  of  the  facilities  [Tr.  pp.  299,  300]  with- 
out appellants'  consent  [T.  p.  298]  and  over  their  protest 
[T.  p.  292]. 

Upon  pre-trial,  an  order  was  entered  determining  the 
following : 

"(1)  That  the  lease  and  option  rights  of  Tavares 
Construction  Company,  Inc.  granted  under  the 
'Agreement  of  Lease,'  dated  December  27,  1941,  and 
by  the  supplements  thereto,  have  been  taken  and 
condemned  by  this  action. 


— 7— 

(2)  That  the  defendants  Tavares  Construction 
Company,  Inc.  have  a  compensable  interest  in  the 
property  taken  by  this  proceeding." 

In  the  trial  below  the  appellants  claimed  that  their  rights 
under  the  Agreement  of  Lease,  including  the  option  to 
purchase  constituted  property  taken  by  the  Government 
and  that  that  property  had  value  for  which  the  Govern- 
ment had  to  make  reimbursement.  These  claims  were 
challenged  by  the  Government.  After  both  sides  had  pre- 
sented their  evidence,  the  matter  was  submitted  to  the  jury 
under  instructions  which  amounted  to  a  directed  verdict, 
and  the  jury  returned  a  verdict  that  the  appellants  were 
entitled  to  nothing  [T.  p.  1304].  Judgment  was  entered 
on  this  verdict  [T.  p.  311]. 

Thereafter  appellants'  Motion  for  a  New  Trial  was 
denied  [T.  p.  366].  Appellants'  Motion  to  Correct  and 
Modify  Record  and  Judgment  [T.  p.  381]  was  granted 
and  the  trial  judge  struck  the  word  "option"  from  the 
judgment  previously  signed  by  him  in  error  [T.  pp.  1437- 
1441]. 

Appellants  have  appealed  from  the  final  judgment  and 
from  the  denial  of  their  Motion  for  a  New  Trial  [T.  p. 
367].  Appellees,  by  cross-appeal,  have  appealed  from 
the  granting  of  appellants'  Motion  to  Correct  and  Modify 
Record  and  Judgment.  By  order  of  this  Court  the  two 
appeals  have  been  consolidated  for  purposes  of  record  on 
appeal,  briefing  purposes,  hearing  and  submission. 


specifications  of  Error. 

1.  The  trial  court  was  in  error  in  holding  that  the  ex- 
tinguishment of  the  purchase  option  of  the  Tavares 
Construction  Company  was  not  an  item  compensable 
in  an  eminent  domain  proceedings. 

2.  The  trial  court  was  in  error  in  its  instructions  to 
the  jury  concerning  the  proper  measure  of  compen- 
sation to  be  paid  to  the  Tavares  Construction  Com- 
pany. 

3.  The  trial  court  was  in  error  in  admitting  into  evi- 
dence an  ofifer  of  compromise  made  by  the  Tavares 
Construction  Company. 

4.  The  inflammatory  character  of  the  final  argument 
of  Government  counsel  was  prejudicial  error. 

5.  The  trial  court  was  in  error  in  not  instructing  the 
jury  as  to  the  legal  significance  of  the  Agreement  of 
Lease  and  its  Amendments. 

6.  The  evidence  is  insufficient  to  support  the  verdict 
and  judgment. 

7 .  The  verdict  and  judgment  are  against  law. 


Summary  of  Argument. 

The  Tavares  Construction  Company  was  a  lessee  with 
a  purchase  option  of  the  site,  facihties  and  machinery  of 
a  shipyard  at  the  time  of  the  condemnation  by  the  Gov- 
ernment of  all  interests  other  than  its  own  in  that  ship- 
yard. The  Company's  contractual  rights  under  the  lease 
were  "property"  within  the  contemplation  of  the  Fifth 
Amendment  so  that  those  rights  were  compensable  items 
in  an  eminent  domain  proceeding. 

By  its  own  words,  the  lease  or  any  rights  thereunder 
could  neither  be  sold,  assigned  nor  pledged  without  the 
consent  of  the  Defense  Plant  Corporation  and  the  ap- 
proval of  the  Maritime  Commission.  The  lease  was  hence 
not  a  marketable  item,  and  the  trial  court  was  in  error 
in  charging  that  "market  value"  of  the  lease  was  the 
proper  measure  of  just  compensation  to  be  paid  the  Com- 
pany. The  correct  measure  was  the  difference  between 
the  value  of  the  properties  and  the  Company's  option 
price  as  of  the  date  of  taking. 

The  lease  was  a  complex  legal  document  which  the  court 
should  have  interpreted  for  the  jury  rather  than  per- 
mitting that  body  to  make  its  own  unaided  construction 
of  that  lease  on  the  basis  of  non-expert  testimony  as  to 
its  legal  import.  The  court  was  moreover  in  error  in 
admitting  into  evidence  an  offer  of  compromise  made  by 
appellants  prior  to  trial  of  the  proceedings.  In  addition, 
the  final  argument  by  the  Government  counsel  was  of  a 
prejudicial  and  inflammatory  character,  requiring  the  re- 
versal and  remand  of  these  proceedings  for  a  new  trial. 

The  evidence  is  insufficient  to  support  the  verdict  and 
judgment.  The  judgment  of  nothing  does  not  constitute 
compensation. 


—ID- 
ARGUMENT. 
I. 

The  Trial  Court  Was  in  Error  in  Holding  That  It 
Was  Without  Power  to  Award  Compensation  to 
the  Tavares  Construction  Company  for  the  Ex- 
tinguishment of  the  Purchase  Option  in  the  Agree- 
ment of  Lease  Between  the  Defense  Plant 
Corporation  and  the  Tavares  Construction  Com- 
pany. 

(The  appellants  in  this  action  are  all  members  of  a 
joint  venture  known  as  Concrete  Ship  Constructors. 
Throughout  the  trial  of  the  action,  however,  the  interests 
of  appellants  were  almost  without  exception  referred  to 
as  the  interests  of  the  Tavares  Construction  Company. 
For  the  sake  of  uniformity  we  shall  therefore  retain  that 
designation  in  this  brief  and  refer  to  appellants  as  the 
Tavares  Construction  Company.) 

The  Bill  of  Particulars  [T.  p.  266]  to  the  Amended 
and  Supplemental  Complaint  in  Condemnation  of  the 
United  States  [T.  p.  249]  expressed  the  Government's 
plain  intention  to  take  "the  right,  title,  interest  or  estate, 
if  any,  in  or  to  said  lands  and  all  improvements  and  fix- 
tures located  thereon,  or  in  any  way  appertaining  thereto, 
owned,  held,  or  claimed  by"  the  Tavares  Construction 
Company.  It  must  be  conceded  that  the  Government  in- 
tended thereby  to  condemn  all  interests  in  the  lands,  im- 
provements, and  fixtures  which  the  Tavares  Construction 
Company  acquired  by  reason  of  its  Agreement  of  Lease 
[T.  p.  49 1  and  amendments  thereto  with  the  Defense  Plant 
Corporation.  One  of  those  interests  was  a  purchase  op- 
tion [T.  p.  58],  and  it  is  manifest  that  that  purchase  option 
was   extinguished   or   "taken"   by   the   condemnation,   for 
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once  the  property  became  the  property  of  the  United 
States  the  Tavares  Construction  Company  could  not 
thereafter  have  defeated  the  very  purpose  of  the  condemna- 
tion by  exercising  its  option. 

That  this  was  Judge  Yankwich's  opinion  upon  pre-trial 
is  evidenced  by  his  Order  upon  Pre-trial  [T.  p.  310]  which 
determined : 

"(1)  That  the  lease  and  option  rights  of  Tavares 
Construction  Company,  Inc.,  granted  under  the 
'Agreement  of  Lease,'  dated  December  27,  1941,  and 
by  the  supplements  thereto,  have  been  taken  and  con- 
demned by  this  action." 

Notwithstanding  the  fact  that  the  condemnation  pro- 
ceedings manifestly  divested  the  Tavares  Construction 
Company  of  this  option,  the  trial  court  indicated  through- 
out the  trial  of  these  proceedings  below  that  it  was  of  the 
conviction  that  a  United  States  District  Court  was  not 
the  proper  forum  to  award  the  Tavares  Construction 
Company  compensation  for  that  taking.  For  example  the 
court  during  the  trial  below  said  : 

''When  it  comes  to  the  question  of  value  of  the 
option,  it  seems  to  me  that  the  case  can  be  simplified 
by  the  optionee  preserving  in  the  Court  of  Claims 
anything  subsequent  to  the  date  of  the  termination 
of  the  project."     [T.  p.  725.] 

"Anything  that  comes  within  the  period  up  to  De- 
cember 23,  1944,  is  a  relevant  matter  to  this  case. 
Anything  that  occurred  subsequent  to  that  is  not  rele- 
vant in  this  case.  I  am  not  saying  that  there  may 
not  arise  in  some  other  forum  a  claim  for  structure 
[sic]  breaches,  etc.,  for  damages  of  that  kind."     [T. 
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p.   725.]      [Note:      The   word   "structure"   was   cor- 
rected by  the  court  to  "frustration"  T.  p.  1425.] 

"I  have  been  trying,  as  far  as  we  can,  to  keep  this 
case  separate  and  apart  from  any  additional  claims 
that  the  defendants  may  have  against  the  Govern- 
ment, which  is  litigable  in  the  Court  of  Claims,  and 
we  will  do  that  by  adhering  to  that  deadline  of  De- 
cember 23,  1944.  Anything  that  occurred  subsequent 
to  that  is  irrelevant  to  this  issue  unless  the  defendants 
bring  it  in  themselves,  and,  if  they  do,  then  you  have 
a  right  to  respond  to  it."     [T.  p.  727.] 

During  another  conference  [T.  p.  701],  the  court  ruled 
that  counsel  for  appellants  could  not  discuss  at  any  time 
before  the  jury  the  right  of  appellants  to  sue  in  the  Court 
of  Claims,  clearly  indicating  by  that  ruling  that  the  right 
to  sue  in  the  Court  of  Claims  was  deemed  by  the  court  to 
be  a  separate  right  not  extinguished  by  the  condemnation 
and  hence  not  a  factor  to  be  considered  in  determining 
just  compensation  for  that  which  had  been  taken. 

In  the  hearing  of  appellants'  Motion  to  Correct  and 
Modify  Record  and  Judgment  [T.  p.  1418]  the  court  in- 
dicated that  at  no  time  during  the  trial  of  the  proceedings 
did  it  conceive  the  "frustration"  of  the  purchase  option 
to  be  an  item  compensable  in  an  action  of  eminent  domain 
[T.  p.  1440],  and  in  conformity  with  its  intention  during 
the  trial  to  eliminate  that  "frustration"  as  a  compensable 
item,  the  court  corrected  the  judgment  [T.pp.  1436-1447], 
which  it  had  previously  signed  in  error,  by  striking  the 
word  "option."  This  was  done  in  conformity  with  deci- 
sion of  the  trial  court  that  it  was  without  power  in  this 
proceeding  to  determine  just  compensation  for  the  taking 
of  the  option  [T.  p.  1437]. 


—13— 

We  submit  however,  that  the  trial  court  was  in  error 
in  the  opinion  entertained  by  it  during  the  trial  that  the 
purchase  option  was  not  a  compensable  item  in  an  eminent 
domain  proceeding.  After  a  hearing  upon  that  precise  issue 
at  pre-trial  Judge  Yankwich  had  already  determined  [T.  p. 
310]: 

''(2)  That  the  defendant  Tavares  Construction 
Company,  Inc.,  has  a  compensable  interest  in  the  prop- 
erty taken  by  this  proceeding." 

We  submit  that  it  was  error  for  the  trial  not  to  have  been 
conducted  in  accordance  with  this  ruling  upon  the  pre-trial. 

Amendment  V  to  the  Constitution  of  the  United  States 
in  so  far  as  it  is  here  relevant  provides  as  follows: 

".  .  .  ;  nor  shall  private  property  be  taken  for 
public  use,  without  just  compensation." 

These  words  of  the  Fifth  Amendment  are  so  explicit  that 
no  serious  challenge  can  be  made  to  their  requirement  of 
"just  compensation."  Indeed,  it  has  been  held  that  its 
mandate  is  as  applicable  in  war  as  in  peace. 

United  States  v.  New  River  Collieries  Company 
(1923),  262  U.  S.  341,  67  L.  Ed.  1014,  43  S.  Ct. 
565. 

Even  the  exercise  by  Congress  of  such  delegated  powers 
as  the  regulation  of  interstate  commerce  is  subject  to  the 
Fifth  Amendment  requirement  of  just  compensation. 

U.  S.  V.  Chicago,  Mihuaukee,  St.  Paul  and  P.  Ry. 
Co.  (1931),  282  U.  S.  311,  75  L.  Ed.  359.  51 
S.  Ct.  159. 

It  is  therefore  clear  in  the  case  at  bar  that  if  the  rights 
of  the  Tavares  Construction  Company  taken  by  the  Gov- 
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ernment  were  "private  property"  within  the  contemplation 
of  the  Fifth  Amendment,  the  Government  cannot  avoid  its 
obligation  to  pay  just  compensation  for  the  taking. 

Before  determining  whether  those  rights  are  "private 
property,"  one  must  first  determine  the  exact  nature  of  the 
rights  which  were  acquired  by  the  Tavares  Construction 
Company  under  the  Agreement  of  Lease  in  question  [T. 
p.  49]  and  its  six  amendments  [T.  p.  68]. 

The  Agreement  of  Lease,  or  Plancor  407,  or  Exhibit 
"W,"  as  it  was  variously  referred  to  [T.  p.  49],  was  a 
lengthy  agreement  entered  into  by  the  Defense  Plant  Cor- 
poration and  the  Tavares  Construction  Company  whereby 
the  Tavares  Construction  Company,  as  Lessee,  covenanted 
to  design  and  construct  a  yard  [T.  p.  51]  for  the  building 
of  concrete  barges  for  the  Government,  and  the  Defense 
Plant  Corporation,  as  Lessor,  covenanted  to  defray  the 
cost  of  that  construction  so  long  as  it  did  not  exceed  the 
sum  of  $404,500.00  [T.  p.  54].  Title  to  the  facilities  and 
machinery  was  reserved  in  the  Defense  Plant  Corporation 
[T.  p.  54]  but  the  site,  facilities  and  machinery  were 
leased  to  the  Tavares  Construction  Company  [T.  p.  54]. 
the  latter  agreeing  to  pay  rental  to  the  Defense  Plant 
Corporation  in  the  sum  of  $83,327.00  for  each  boat  deliv- 
ered by  the  Tavares  Construction  Company  to  the  Govern- 
ment until  the  total  of  the  rentals  paid  should  equal  the 
total  sums  expended  by  the  Defense  Plant  Corporation 
under  the  agreement  [T.  p.  56]. 

To  this  original  Agreement  of  Lease  there  were  subse- 
quently added  amendments  [T.  p.  68  et  seq.],  which  pro- 
gressively raised  the  maximum  costs  of  the  construction 
to  $2,798,066.00  [T.  p.  93]  and  the  maximum  rentals  to 
be  paid  by  the  Tavares  Construction  Company  per  boat 
delivered  to  $140,000.00  [T.  p.  94]. 
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In  addition  to  the  foregoing  basic  provisions,  there  were 
various  other  provisions  which  accorded  privileges  to  one 
or  the  other  of  the  parties  to  the  agreement.  These  provi- 
sions will  not  be  set  out  at  length  in  this  brief  because  of 
the  limitations  of  space,  but  reference  will  be  made  to  the 
individual  clauses,  which,  we  submit,  gave  to  the  Tavares 
Construction  Company  rights  constituting  "private  prop- 
erty" within  the  meaning  of  the  Fifth  Amendment. 

The  first  such  provision  was  Clause  12  [T.  p.  54]  of 
the  agreement  which  clearly  effected  a  lease  of  the  site, 
facilities  and  machinery  in  question  to  the  Tavares  Con- 
struction Company  for  a  term  ending  December  31,  1949, 
subject  only  to  prior  termination  by  either  party  in  case 
substantial  use  of  the  site,  facilities  and  machinery  was 
no  longer  required  to  enable  the  Tavares  Construction 
Company  to  construct  boats  for  the  Government. 

Clause  13  stipulated  the  rental  to  be  paid  to  the  Defense 
Plant  Corporation  by  the  Tavares  Construction  Company 
and  provided  further  that  the  payment  of  such  rentals 
would  terminate  when,  the  total  rental  paid  by  the  Tavares 
Construction  Company,  plus  interest  thereon,  equalled  the 
total  outlay  by  the  Defense  Plant  Corporation,  plus  in- 
terest thereon. 

In  short.  Clause  12  and  Clause  13,  taken  together,  gave 
to  the  Tavares  Construction  Company  a  lease  which  ex- 
tended to  December  31,  1949,  but  the  rentals  of  which 
terminated  as  soon  as  the  Defense  Plant  Corporation  had 
beeUf  reimbursed  for  its  total  expenditures. 

As  it  turned  out,  the  last  payment  of  rent  was  made  on 
October  5,  1944  [T.  p.  693].  As  of  that  date  the  Lessee 
had  paid  to  the  Lessor  the  sum  of  v$2, 775,807.01  in  rental, 
being  the  total  outlay  of  the  Defense  Plant  Corporation 
plus  interest,  so  that  the  Tavares  Construction  Company 
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thereupon  became  entitled  to  the  leasehold,  rent  free,  for 
the  remainder  of  the  term.  As  of  the  stipulated  date  of 
taking,  December  23,  1944  [T.  p.  401],  therefore,  the 
Tavares  Construction  Company  was  entitled  to  over  five 
years'  free  occupancy  and  use  of  the  site,  facilities  and 
machinery  in  question  unless  the  lease  were  sooner  termi- 
nated by  either  of  the  parties. 

In  addition  to  the  one  ground  for  termination  provided 
for  by  Clause  12,  Clause  14  provided  for  four  additional 
grounds  [T.  p.  57].  It  is  to  be  noted  that  of  these  four 
grounds  for  termination,  one  alone,  (a),  was  beyond  the 
power  of  the  Tavares  Construction  Company  to  prevent. 
As  regards  the  others,  that  company  might  have  removed 
them  as  a  ground  for  termination  by  simply  complying 
with  the  request  of  the  Defense  Plant  Corporation  for 
priority,  by  complying  with  the  terms  and  conditions  of 
the  agreement,  by  curing  a  past  violation  of  a  term  or 
condition  within  thirty  days  of  written  notice  of  a  viola- 
tion, etc. 

Clause  15  provided  as  follows: 

''Upon  the  expiration  or  termination  of  this  lease 
or  extension  thereof  pursuant  to  paragraph  Twelve 
hereof,  or  upon  cancelation  of  this  lease  or  extension 
thereof  pursuant  to  Clause  (a)  of  paragraph  Four- 
teen hereof  (unless  such  cancellation  shall  have  been 
effected  because  of  a  violation  by  Lessee  of  the  con- 
tracts referred  to  in  said  Clause  (a)),  Lessee  shall 
have  and  is  hereby  granted,  for  a  period  of  ninety 
(90)  days  after  such  termination,  expiration  or  can- 
celation (hereinafter  referred  to  as  the  'option  period') 
the  right  and  option,  by  written  notice  to  the  Defense 
Corporation  and  to  the  Maritime  Commission,  to  pur- 
chase all  but  not  part  of  the  Site,  Facilities  and  Ma- 
chinery at  the  following  prices :    .     .    ." 
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That  clause  then  provided  that  the  option  price  was  to  be 
the  higher  of  two  prices  calculated  according  to  certain 
stipulated  formulae  [T.  p.  58].  As  of  December  23, 
1944,  the  date  of  taking,  the  higher  of  these  two  calculated 
option  prices  was  the  sum  of  $2,141,236.49  [T.  p.  693  and 
Exhibit  "Q,"  T.  pp.  1305  to  1333],  plus  the  cost  of  the 
land  [T.  p.  89].  Had  the  Tavares  Construction  Company 
been  permitted  to  exercise  its  option  as  of  that  date,  it 
could  therefore  have  purchased  all  the  facilities  and  ma- 
chinery in  question  for  that  sum  of  $2,141,236.49  and  the 
land  at  the  cost  thereof  to  the  Government.  Moreover  in 
the  event  that  the  Tavares  Construction  Company  de- 
clined to  purchase  the  shipyard  at  that  price,  Clause  15 
gave  to  the  Tavares  Construction  Company  the  right  of 
"first  refusal"  for  an  additional  ninety  days  to  purchase 
all  or  any  portion  thereof. 

Clause  26  provided  that  it  was  contemplated  that  the 
lease  in  question  of  the  site,  facilities  and  machinery 
might  be  transferred  and  conveyed  to  another  branch  of 
the  Government  but  that  upon  such  transfer,  the  Govern- 
ment acting  through  the  Maritime  Commission  should 
succeed  to  all  the  rights,  powers,  privileges,  discretion  and 
obligations  of  the  Defense  Plant  Corporation. 

It  is  to  be  noted  that  the  lease  did  not  contemplate  that 
such  a  transfer  from  the  Defense  Plant  Corporation  to 
another  branch  of  the  Government  should  extinguish  all 
the  rights  of  the  Tavares  Construction  Company.  On  the 
contrary,  the  words  "and,  upon  such  transfer,  the  Govern- 
ment .  .  .  shall  succeed  to  all  the  .  .  .  obligations 
of  Defense  Corporation  hereunder  .  .  ."  indicates  that 
there  was  contemplated  merely  a  change  in  the  identity 
of  the  Lessor  under  the  lease — not  a  cancellation  of  that 
lease.  Any  rights  therefore  which  the  Tavares  Construc- 
tion Company  might  have  had  prior  to  such  a  transfer  by 
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the  Defense  Plant  Corporation  to  another  branch  of  the 
Government,  the  Tavares  Construction  Company  would 
have  had  subsequent  to  that  transfer. 

From  this  inspection  of  the  basic  agreement  and  its  six 
amendments,  it  becomes  apparent  that  as  of  December  23, 
1944,  the  stipulated  date  of  taking  of  the  Tavares  inter- 
ests, the  Tavares  Construction  Company  (A)  was  lessee 
of  a  shipyard  under  a  lease  which,  by  its  terms,  ran  until 
December  31,  1949,  unless  sooner  terminated  by  either 
party,  (B)  was  entitled  to  that  leasehold  rent  free  until 
December  31,  1949,  unless  the  lease  was  sooner  terminated 
by  either  party,  (C)  had  an  option  to  purchase  the  ship- 
yard in  the  event  of  the  termination  of  the  lease  at  a 
calculable  option  price,  and  (D)  had  the  right  of  "first 
refusal"  for  an  additional  ninety  days  in  the  event  of  its 
declining  to  purchase  the  shipyard  at  that  option  price. 

Despite  the  efforts  of  the  Government  and  its  expert 
witnesses  to  derogate  the  rights  of  the  Tavares  Construc- 
tion Company  under  the  Lease  Agreement,  the  instrument 
speaks  for  itself,  and  we  submit  that  it  states  in  unambigu- 
ous language  that  the  Tavares  Construction  Company  had 
an  option  to  purchase  the  site,  facilities  and  machinery 
upon  the  termination  of  the  lease  and  that  moreover  the 
lease  was  to  terminate  at  the  latest  on  December  31.  1949. 
In  short  the  company  had  an  option  to  purchase,  which, 
had  not  this  condemnation  proceedings  intervened,  it  could 
have  exercised  at  the  very  latest  ninety  days  after  Decem- 
ber 31,  1949,  or  on  March  31,  1950,  and  the  right  of  first 
refusal  up  to  June  30,  1950. 

Both  reason  and  authority  substantiate  the  contention 
of  a])pellants  that  contractual  rights  such  as  those  of  the 
Tavares  Construction  Company  are  "private  property" 
whicli  may  be  condemned  and  for  which,  upon  condemna- 
tion, the  sovereign  must  make  just  compensation. 
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For  example,  it  has  been  well  established  that  the 
United  States  is  forbidden  by  the  "due  process"  "clause  of 
the  Fifth  Amendment  from  legislating  so  as  to  impair  the 
obligation  of  contract.  The  rationale  of  this  doctrine  is 
that  contractual  rights  are  "property"  and  that  the  United 
States  is  hence  forbidden  by  the  "due  process"  clause  of 
the  Fifth  Amendment  from  depriving  any  person  of  his 
contractual  rights,  his  "property,"  without  due  process  of 
law. 

Union  Pacific  Railway  Company  v.  United  States 

(1879),  99  U.  S.  700,  25  L.  Ed.  496; 
Continental   Illinois   N.    B.    and   T.    Company   v. 

Chicago,  R.   I.   and  Pacific  Railway   Company 

(1935),  294  U.  S.  648,  79  L.  Ed.  1110,  55  S.  Ct. 

595. 

That  contractual  rights  are  property  finds  further  sup- 
port  in  the  decisions   under   the   United    States    Internal 
Revenue  Code.     Section  811  of  that  Code  expressly  con- 
fines the  object  of  estate  taxation  to  "property"  as  follows : 
"The  value  of  the  gross  estate  of  the  decedent  shall 
be  determined  by  including  the  value  at  the  time  of 
his  death  of  all  property,  real  or  personal,  tangible  or 
intangible.    .    .    ." 

Yet,  bonds,  shares  of  profits  in  a  partnership,  rights  of 
subrogation,  annuities,  and  life  insurance  policies,  to  men- 
tion but  a  few  examples,  have  been  by  court  decision  in- 
cluded in  the  gross  estate  of  the  decedent  despite  the  fact 
that  each  of  these  species  of  property  was  clearly  but  a 
contractual  right  at  the  time  of  the  decedent's  death. 

Grccncv  v.  Lcivcllyn    (1932),  258  U.   S.   384,   66 
L.  Ed.  676,42  S.  Ct.  324; 

Plummer  v.  Coler  (1900),  178  U.  S.   115.  44  L. 
Ed.  998,  20  S.  Ct.  829; 
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McClennen  v.  Commissioner  (1942),  131  F.   (2d) 

165; 
Estate  of  Duval  v.  Commissioner  (1945),   152  F. 

(2d)  163. 

Tn  the  absence  of  decisions  upon  the  precise  question  of 
whether  or  not  contractual  rights  are  property  within  the 
contemplation  of  the  Fifth  Amendment,  we  would  ear- 
nestly contend  that  either  of  the  foregoing  lines  of  deci- 
sions would  adequately  support  an  affirmative  answer  to 
that  question,  but  precedent  upon  this  very  question  is  not 
lacking.  In  Monongahela  Navigation  Company  v.  United 
States  (1893),  148  U.  S.  312,  13  S.  Ct.  622,'  Z7  L.  Ed. 
463,  for  example,  the  State  of  Pennsylvania  granted  to  the 
navigation  company  a  franchise  to  collect  tolls  from  ships 
passing  through  its  locks.  Thereafter  the  United  States 
condemned  those  locks  under  its  power  of  eminent  domain, 
but  denied  any  obligation  to  compensate  the  navigation 
company  for  the  resulting  extinguishment  of  its  contractual 
right  to  collect  tolls.  In  holding  that  the  United  States 
must  make  compensation  to  the  navigation  company  for 
the  condemnation  of  its  franchise,  the  Supreme  Court  said 
at  37  L.  Ed.  469: 

".  .  .  Before  this  property  can  be  taken  away 
from  its  owner  the  whole  value  must  be  paid;  and 
that  value  depends  largely  upon  the  productiveness  of 
the  property;     .     .    ." 

and  at  37  L.  Ed.  471  the  court  said: 

"Because  Congress  has  power  to  take  the  property, 
it  does  not  follow  that  it  may  destroy  the  franchise 
without  compensation." 

See,  also: 

The  West  River  Bridge  Company  v.  Dix  (1847), 
6  Howard  507,  12  L.  Ed.  535. 
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Similarly  in  Long  Island  Water  Supply  Company  v. 
City  of  Brooklyn  (1897),  166  U.  S.  685,  17  S.  Ct.  718,  41 
L.  Ed.  1165,  the  City  of  Brooklyn  condemned  the  water 
supply  system  of  the  plaintiff  corporation  and  thereby 
extinguished  the  contractual  right  of  the  latter  to  hydrant 
rental.  In  that  case  the  Supreme  Court  said  at  41  L.  Ed. 
1167: 

"A  contract  is  property,  and  like  any  other  prop- 
erty, may  be  taken  under  condemnation  proceedings 
for  public  use.  Nezv  Orleans  Gas  Light  Company  v. 
Louisiana  Light  and  H.  P.  and  Manufacturing  Com- 
pany 115  U.  S.  650,  673.  It's  condem^nation  is  of 
course  subject  to  the  rule  of  just  compensation,  and 
that  is  all  that  is  implied  in  the  decisions  such  as  Hall 
V.  Wisconsin,  103  U.  S.  5,  cited  by  counsel."  (Italics 
ours.) 

To  the  argument  advanced  by  plaintiff  corporation  in 
that  same  case  that  the  condemnation  in  question  was  a 
contravention  of  the  constitutional  restriction  against  the 
impairment  of  contract,  the  court  said  at  41  L.  Ed.  1167: 

"The  true  view  is  that  the  condemnation  proceed- 
ings do  not  impair  the  contract,  do  not  break  its 
obligations,  but  appropriate  it,  as  they  do  the  tangible 
property  of  the  company,  to  public  use  .  .  .  The 
Commissioners  after  a  hearing,  valued  first  the  tangi- 
ble property  at  $370,000.00  and  the  franchise,  con- 
tracts, and  all  other  rights,  and  property,  including 
this  particular  contract  at  $200,000.00.  In  other 
words,  the  condemnation  proceedings  did  not  repudiate 
the  contract  hut  appropriated  it  and  fixed  its  value." 
(Italics  ours.) 

The  foregoing  decisions  clearly  established  the  doctrine 
that  not  only  are  contractual  rights  "property"  which  are 
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capable  of  being  condemned  by  the  state  but  also  that  just 
compensation  must  be  paid  for  that  property,  when  con- 
demned. 

Prior  to  the  taking  by  the  Government,  the  Tavares 
Construction  Company  had  a  purchase  option.  After  that 
taking,  the  Company  had  nothing.  Obviously,  its  option 
was  extinguished  by  the  Government's  acts  of  condemna- 
tion, and  only  by  those  acts.  It  would  seem  to  be  implicit 
in  the  Fifth  Amendment  that  what  the  Government  takes 
in  condemnation  proceedings,  the  Government  can,  and 
must,  make  just  compensation  for  in  those  same  proceed- 
ings. In  these  proceedings,  the  Government  took  from 
the  Tavares  Construction  Company  its  lease  and  the  op- 
tion to  purchase.  We  believe  that  the  Fifth  Amendment 
requires  that  the  Government  make  just  compensation  to 
the  Company  in  these  same  proceedings. 

We  submit  therefore  that  the  trial  court  was  in  error  in 
holding  that  it  was  without  power  to  award  compensation 
to  the  Tavares  Construction  Company  for  the  extinguish- 
ment of  its  purchase  option.  To  the  contrary  we  submit 
that  that  option  was  a  contractual  right  constituting 
"private  property"  within  the  contemplation  of  the  Fifth 
Amendment;  that  upon  its  taking  the  Government  became 
immediately  obligated  to  make  just  compensation  to  the 
Tavares  Construction  Company ;  that  that  compensation  is 
determinable  in  these  eminent  domain  proceedings;  and 
that  it  was  error  to  relegate  the  Tavares  Construction 
Company  to  the  Court  of  Claims  to  establish  its  right  to 
compensation. 
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II. 

The  Trial  Court  Was  in  Error  in  Instructing  the  Jury 
That  "Market  Value"  Was  the  Proper  Measure  of 
Compensation  to  Be  Awarded  to  the  Tavares 
Construction  Company  for  the  Taking  of  Its 
Rights  Under  the  Agreement  of  Lease. 

(A)  Under  the  Applicable  Law  of  the  State  of  California, 
Appellants  May  Assign  as  Error  the  Instructions  of  the 
Trial  Court. 

Before  challenging  the  correctness  of  the  instructions 
given  by  the  trial  court,  we  point  out  that  it  is  the  privilege 
of  appellants  to  do  so  despite  the  fact  that  no  exception 
was  taken  by  appellants  to  those  instructions  at  the  time 
they  were  given. 

In  light  of  the  fact  that  Rule  81  of  the  Federal  Rules 
of  Civil  Procedure,  Title  28,  U.  S.  C.  A.,  Sec.  723c  ex- 
pressly provides  that  those  rules  shall  not  be  applicable  to 
the  trial  of  "proceedings  for  condemnation  of  property 
under  the  power  of  eminent  domain,"  the  Second  War 
Powers  Act  provided  as  follows: 

"Sec.  632:  The  Secretary  of  War,  the  Secretary 
of  the  Navy,  or  any  other  officer,  board,  commission, 
or  governmental  corporation  authorized  by  the  Pi"esi- 
dent  .  .  .  may  cause  proceedings  to  be  instituted 
.  .  .  to  acquire  by  condemnation,  any  real  prop- 
erty (etc.)  .  .  .  that  shall  be  deemed  necessary 
for  military,  naval,  or  other  war  purposes,  such  pro- 
ceedings to  be  in  accordance  with  the  Act  of  August 
1,  1888  (25  Stat.  357;  Title  40,  U.  S.  C.  A.,  Sees. 
257,    258)    or    any    other    applicable    federal    statute 
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The  relevant  section  of  the  Act  of  August  1,  1888  is 
Title  40,  U.  S.  C.  A.,  Sec.  258  and  it  provides  as  follows: 

"The  practice,  pleadings,  forms,  and  modes  of  pro- 
ceedings in  causes  arising  under  the  provisions  of  Sec. 
257  of  this  title  shall  conform,  as  near  as  may  be, 
to  the  practice,  pleadings,  forms  and  proceedings  exist- 
ing at  the  time  in  like  causes  in  the  courts  of  record 
of  the  state  within  which  such  District  Court  is  held, 
any  rule  of  the  court  to  the  contrary  notwithstand- 
ing." 

The  necessity  of  exceptions  to  instructions  would  hence 
be  controlled  by  the  applicable  law  of  the  State  of  Cali- 
fornia. That  law  is  Section  647  of  the  Code  of  Civil 
Procedure  of  the  State  of  California  and  provides  as 
follows : 

"The  verdict  of  the  jury,  the  final  decision  in  an 
action  or  proceeding,  an  interlocutory  order  or  deci- 
sion, finally  determining  the  rights  of  the  parties, 
or  some  of  them,  an  order  or  decision  from  which 
an  appeal  may  be  taken,  an  order  sustaining  or  over- 
ruling a  demurrer,  allowing  or  refusing  to  allow  an 
amendment  to  a  pleading,  striking  out  a  pleading  or  a 
portion  thereof,  refusing  a  continuance,  an  order 
made  upon  ex  parte  application,  giving  an  instruction 
although  no  objection  to  such  instruction  was  made, 
refusing  to  give  an  instruction,  modifying  an  instruc- 
tion requested,  an  order  or  decision  made  in  the  ab- 
sence of  the  party  or  an  order  granting  or  denying 
a  nonsuit  or  a  motion  to  strike  out  evidence  or 
testimony  and  a  ruling  sustaining  or  overruling  an 
objection  to  evidence,  are  deemed  to  have  been  ex- 
cepted to."     (Italics  ours.) 
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By  virtue  of  this  statute  all  of  the  instructions  given  to 
the  jury  by  the  trial  court  are  properly  before  this  court 
for  review,  despite  the  fact  that  no  specific  exceptions  were 
taken  to  them  at  the  time  they  were  given. 

(B)  At  the  Time  of  Taking  There  Existed  No  Market  for 
the  Rights  of  the  Tavares  Construction  Company  Under 
Its  Lease  With  the  Defense  Plant  Corporation. 

The  Agreement  of  Lease  between  the  Tavares  Construc- 
tion Company  and  the  Defense  Plant  Corporation  con- 
tained as  its  Clause  24  the  following  words: 

"Lessee  will  not  without  prior  written  consent  of 
Defense  Corporation  and  the  approval  of  the  Mari- 
time Commission  sell,  assign,  or  pledge  this  lease  or 
any  of  its  rights  or  obligations  hereunder,  or  sub- 
lease or  permit  the  use  by  others  of  any  of  the  prop- 
erty covered  by  this  lease." 

Those  words  were  obviously  designed  to  prevent  that 
lease  from  becoming  an  article  of  commerce.  So  long 
as  they  remained  unstricken  there  was  obviously  no  mar- 
ket for  the  lease,  for  notwithstanding  the  fact  that  the 
agreement  created  rights  in  the  Tavares  Construction 
Company  itself,  that  company  was  effectively  inhibited  by 
Clause  24  from  doing  anything  at  all  with  those  rights 
other  than  to  enjoy  them  itself.  It  could  neither  sell, 
assign,  pledge,  sub-lease,  nor  even  permit  another  to  use 
the  site  and  its  facilities. 

Government  counsel  and  witnesses  repeatedly  brought 
to  the  attention  of  the  jury  the  existence  of  this  restrictive 
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clause  in  the  Agreement  of  Lease.     Charles  B.  Shattuck, 
for  example,  in  testifying"  for  the  Government,  said : 

"Paragraph  24  provided  that  the  Lessee  should 
not  sell,  assign  or  pledge  this  lease  in  any  manner 
without  having  the  prior  written  consent  of  the  De- 
fense Plant  Corporation.  Also  it  provided  that  the 
Lessee  should  not  sub-let  either  all  or  any  part,  or 
the  machinery  or  the  facilities,  without  the  prior 
written  consent  of  the  Defense  Plant  Corporation." 
[T.  p.  1102.] 

Later  the  same  witness  testified: 

"With  relation  to  the  leasehold  interest,  it  was 
my  opinion  that  the  terms  of  it  were  very  uncertain 
and  conjectural,  so  far  as  any  possible  purchaser 
was  concerned.  In  other  words,  in  the  first  place,  it 
was  not  assignable,  they  could  not  pledge  it  or  sell  it 
without  the  consent  of  the  Defense  Plant  Corpora- 
tion and  the  country  was  involved  in  war,  where  the 
Government  itself  needed  those  kinds  of  facilities, 
and,  therefore,  it  appeared  doubtful  that  such  a  con- 
sent could  be  obtained."     [T.  p.  1113.] 

In  the  cross-examination  of  Barrett  G.  Hindes,  a  wit- 
ness of  the  San  Francisco  Bridge  Company,  the  following 
questions  were  asked  by  Government  counsel  and  the 
following  answers  were  made  by  Llindes  [T.  p.  630]  : 

"O.  By  your  answer  with  relation  to  the  fair 
market  value  of  that  land,  did  you  mean  what  your 
lease  (the  San  Francisco  Bridge  Company  lease) 
could  have  been  sold  for  on  the  open  market,  for 
cash?  A.  I  was  referring  to  what  it  was  worth 
to  us  and  I  conceive  that  it  would  be  worth  at  least 
that  much,  if  not  more,  in  the  open  market,  as  to  its 
market  value  or  as  a  sub-lease. 
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Q.  If  it  didn't  have  a  sub-lease  clause  permitting 
you  to  sub-lease  it,  it  wouldn't  be  worth  anything  in 
the  open  market,  would  it?  A.  That  would  restrict 
it  to  the  value  which  I  would  put  on  it  for  my  own 
uses. 

Q.  So,  if  the  clause  to  which  we  are  referring 
were  not  within  that  lease,  you  couldn't  get  anything 
for  it  on  the  open  market,  is  that  right?  A.  Oh, 
naturally,  if  you  can't  sub-lease  it;  if  it  says  you 
can't  sub-lease  it. 

Q,  And  then  the  value  for  that  purpose  goes  out 
the  window,  is  that  correct?     A.     It  would." 

Then  in  his  final  argument  to  the  jury  government  coun- 
sel commented  upon  the  testimony  of  Hindes  as  follows 
[T.  p.  1261]: 

"All  right.  Here  is  the  thing  that  Mr.  Hindes  said 
was  such  that  he  never  would  have  even  signed  this 
lease  in  the  first  place. 

'22:'  — no,  I  beg  your  pardon.  That  is  wrong. 
That  is  not  the  assignment  clause.  Mr.  Hindes  did 
not  discuss  this  clause. — 

'22:  Lessee  may  use  such  site,  facilities  and 
machinery  only  for  the  construction  by  lessee  of  boats 
for  sale  to  the  government,  unless  otherwise  per- 
mitted, in  writing,  by  Defense  Corporation  with  the 
consent  of  the  Maritime  Commission  noted  thereon.' 

'24:  Lessee  will  not  without  prior  written  consent 
of  Defense  Corporation  and  the  approval  of  the  Mari- 
time Commission  sell,  assign,  or  pledge  this  lease  or 
any  of  its  rights  or  obligations  hereunder,  or  sublease 
or  permit  the  use  by  others  of  any  of  the  property 
covered  by  this  lease. 

'Mr.  Willing  Buyer,  I  want  to  sell  you  this  lease. 
I  want  to  assign  it.  I  want  to  sublet  a  part  of  it  to 
you.     What  will  you  give  me? 
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'Why,  Mr.  Tavares  you  can't  do  that  without  you 
get  the  consent  of  the  Defense  Plant  Corporation 
and  the  Maritime  Commission.  I  wouldn't  give  you 
five  cents  for  it.  How  do  you  know  that  they  are 
going  to  let  you  make  a  profit  on  this  paper?  Is  it 
reasonable  to  suppose  after  they  put  up  for  you  $2,- 
700,000.00  and  build  you  a  shipyard,  that  they  will 
permit  you  to  go  ahead  and  sell  this  paper.'  " 

Indeed  each  individual  juror  was  privileged  to  exam- 
ine the  actual  Agreement  of  Lease  itself,  admitted  into 
evidence  as  it  was  as  Exhibit  "W"  [T.  p.  697],  and  there- 
by to  confirm  the  testimony  of  witnesses  and  statement 
of  counsel  that  the  Agreement  of  Lease  in  question  was 
incapable  of  alienation  by  the  Tavares  Construction  Com- 
pany unless  such  alienation  was  consented  to  by  the  De- 
fense Plant  Corporation  and  was  approved  by  the  Mari- 
time Commission. 

As  with  all  other  properties  so  restricted  in  its  alien- 
ability, the  market  for  the  lease,  if  not  completely  non- 
existent, was  so  narrow  as  to  be  virtually  so.  Government 
counsel  not  only  conceded,  but  insisted,  that  only  the  fool- 
hardy would  have  bought  such  a  lease  in  the  very  teeth 
of  its  own  prohibition  against  sale,  and  with  this  conten- 
tion appellants  are  in  complete  accord.  At  the  date  of 
taking  there  clearly  existed  no  wider  market  for  the 
rights  of  the  Tavares  Construction  Company  than  the 
market  for  an  inalienable  life  estate  or  the  market  for  the 
income  from  a  spend-thrift  trust. 
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(C)  "Market  Value"  Is  Not  the  Proper  Measure  of  Just  Com- 
pensation When  the  Condemned  Property  Is  Not  Mar- 
ketable. 

In  condemnation  proceedings  market  value  of  the  prop- 
erty taken  is  admittedly  the  normal  measure  of  just  com- 
pensation. 

Indeed  in  United  States  v.  Miller  (1943),  317  U.  S.  369, 
63  S,  Ct.  276,  87  L.  Ed.  336,  the  Supreme  Court  said : 

"It  is  conceivable  that  an  owner's  indemnity  should 
be  measured  in  various  ways  depending  upon  the  cir- 
cumstances of  each  case  and  that  no  general  formula 
should  be  used  for  that  purpose.  In  an  effort,  how- 
ever, to  find  some  practical  standard,  the  courts  early 
adopted  and  have  retained,  the  concept  of  market 
value." 

In  spite  of  this  broad  generalization,  the  Supreme  Court 
has  recognized  in  other  cases  that  under  certain  circum- 
stances "market  value"  is  simply  not  an  appropriate  meas- 
ure of  compensation  in  condemnation  proceedings.  In 
the  late  case  of  United  States  v.  General  Motors  Corpo- 
ration (1945),  323  U.  S.  2>7Z,  65  S.  Ct.  357,  89  L.  Ed. 
311,  for  example,  that  court,  speaking  through  Justice 
Roberts,  said  at  89  L.  Ed.  318: 

"In  the  light  of  these  principles  it  has  been  held 
that  the  compensation  to  be  paid  is  the  value  of 
the  interest  taken  ...  in  the  ordinary  case,  for 
the  want  of  a  better  standard,  market  value,  so-called, 
is  the  criterion  of  that  value.  In  some  cases  this 
criterion  cannot  be  used  either  because  the  interest 
condemned  has  no  market  value  or  because,  in  the 
circumstances,  market  value  furnishes  an  inappro- 
priate measure  of  actual  values/'     (Italics  ours.) 
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That  same  court  in  United  States  v.  New  River  Col- 
lieries Company  (1923),  262  U.  S.  341,  43  S.  Ct.  565,  67 
L.  Ed.  1014,  had  earHer  recognized  that  "market  value" 
was  not  an  invariable  measure  of  value.  That  case  in- 
volved the  requisitioning  by  the  government  of  a  quantity 
of  coal  owned  by  the  plaintiff.  In  speaking  of  the  measure 
of  compensation,  the  Court  said  at  67  L.  Ed.  1017: 

"Where  private  property  is  taken  for  public  use, 
and  there  is  a  market  price  prevailing  at  the  time  and 
place  of  the  taking,  that  price  is  just  compensation." 
(Cases  cited.) 

'The  United  States  admits  that  market  price  is 
usually  a  basis  for  ascertaining  the  pecuniary  equiva- 
lent, but  suggests  that  sometimes  an  article  has  no 
market  price,  and  that  in  such  cases  'proof  of  real 
value'  is  admissible  and  that  therefore  market  value 
and  just  compensation  are  not  necessarily  synonymous. 
The  court  below  excluded  evidence  offered  by  the 
United  States  to  show  the  owners  cost  of  produc- 
tion and  a  reasonable  profit.  This  ruling  was  right, 
because  it  was  shown  beyond  controversy  that  there 
were  market  prices  prevailing  when  and  zvhere  the 
coal  zvas  taken."     (Italics  ours.) 

The  court  also  quoted  with  approval  the  following  lan- 
guage from  the  opinion  of  the  Circuit  Court  of  Appeal 
(276  Fed.  690  and  692) : 

"If  it  be  an  article  commonly  traded  in  on  a  market, 
and  it  is  shown  that,  at  the  time  and  place  it  was 
taken  there  was  a  market  in  which  like  articles  in 
volume  were  openly  bought  and  sold,  the  prices  cur- 
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rent  in  such  a  market  will  l^e  regarded  as  its  fair 
market  value  and  likewise  a  measure  of  just  compen- 
sation for  its  requisition."     (Italics  ours.) 

and  concluded  its  opinion  with  these  words  at  67  L.  Ed. 

1018: 

"The  owner  was  entitled  to  what  it  lost  by  the  tak- 
ing. The  loss  is  measured  by  the  money  equivalent  of 
the  coal  requisitioned.  It  is  shown  by  the  evidence 
that  every  day  representatives  of  foreign  firms  were 
purchasing,  or  trying  to  purchase,  export  coal. 
Transactions  were  numerous  and  large  quantities 
were  sold.  Export  prices  for  spot  coal  were  con- 
trolled by  the  supply  and  demand.  These  facts  indi- 
cate a  free  market.  The  owner  had  a  right  to  sell 
in  that  market,  and  it  is  clear  that  it  could  have 
obtained  the  prices  there  prevailing  for  export  coal. 
It  was  entitled  to  these  prices." 

See,  also: 

Blake   Company  v.    United  States,  27 S   Fed.   861 
(1922). 

These  words  of  our  highest  court  make  indisputable 
the  fact  that  as  a  prerequisite  to  the  application  of  "mar- 
ket value"  as  the  measure  of  compensation  there  must  be, 
if  not  a  "free  market"  at  least  a  market.  When  there 
is  such  a  market,  "market  value"  furnishes  a  simple  and 
convenient  measure  of  compensation.  When,  however, 
a  market  is  demonstrably  non-existent,  "market  value"  is 
clearly  a  fiction  and  cannot  l)e  invoked  as  a  fair  measure 
of  the  just  compensation  commanded  by  the  Fifth  Amend- 
ment. 
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(D)  The  Trial  Court  Instructed  the  Jury  That  "Market 
Value"  Was  the  Proper  Measure  of  Compensation  to 
Be  Awarded  the  Tavares  Construction  Company  and 
Hence  Directed  the  Jury  to  Apply  an  Inappropriate 
and   Inapplicable  Measure  of   Compensation. 

The  trial  court's  instruction  to  the  jury  is  given  in  full 
in  the  transcript  [T.  p.  1279J.  Because  of  their  length 
we  shall  not  set  them  out  in  full  in  this  brief.  The  fol- 
lowing extract  will  be  sufficient  however,  to  indicate  the 
measure  of  compensation  which  the  trial  court  instructed 
the  jury  to  apply: 

"Ladies  and  gentlemen  of  the  jury,  you  are  in- 
structed as  follows  .  .  .  [T.  p.  1287].  In  deter- 
mining the  fair  market  value  of  lands  taken,  the  just 
compensation  to  the  owner  is  that  sum  of  money 
which,  considering  all  of  the  circumstances  disclosed 
by  the  evidence,  could  have  been  obtained  for  the 
lands  by  an  informed  seller  offering  them  in  the  open 
market  for  cash.  It  is  the  amount  that  in  all  rea- 
sonable probability  would  have  been  arrived  at  be- 
tween an  informed  owner,  willing,  but  not  com- 
pelled to  sell,  and  an  informed  purchaser,  willing, 
but  not  compelled  to  buy.  In  arriving  at  that  value, 
you  will  take  into  account  all  the  considerations  that 
would  fairly  be  brought  forward  and  reasonably  be 
given  weight  by  well  informed  men  engaged  in  such 
bargaining  .  .  .  [T.  p.  1293 J.  With  relation  to 
the  interests  of  the  defendant,  Tavares  Construction 
Company,  and  its  associates,  such  interests  are  to  be 
evaluated  at  a  later  date  than  the  interests  of  other 
defendants  taken  herein.  The  interests  of  the  Tavares 
Construction  Company  and  its  associates  arise  out 
of  an  instrument  which  is  in  evidence  as  defendants' 
Exhibit  W,  an  agreement  entered  into  between 
Tavares    Construction    Company    and    the    Defense 
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Plant  Corporation;  you  are  to  determine  what  is 
the  fair  market  value  of  the  interests  arising  out 
of  such  instrument,  to  wit,  what  is  the  amount  for 
which  the  interests  of  said  Tavares  Construction 
Company  and  its  associates  under  said  instrument  of 
agreement  could  have  been  sold  for  on  the  open  mar- 
ket for  cash  on  December  23,  1944,  the  date  it  was 
taken  or  cancelled  by  this  proceeding  or  within  a 
reasonable  time  thereafter;  and  in  this  connection  if 
you  find  that  the  interest  of  Tavares  Construction 
Company  and  its  associates  under  said  instrument  of 
agreement  is  so  speculative  and  conjectural  that  no 
purchaser  in  the  open  market  would  have  purchased 
the  same  except  for  a  nominal  consideration,  then 
your  verdict  as  to  the  interest  of  the  Tavares  Con- 
struction Company  and  the  Concrete  Ship  Construc- 
tors herein  must  be  in  a  nominal  figure  only.  You 
are  to  take  into  consideration  the  terms  and  condi- 
tions of  the  whole  of  said  agreement  and  are  to  con- 
sider what  effect,  if  any,  a  willing  seller  and  a  willing 
buyer  would  give  to  all  of  the  terms  and  conditions 
of  said  agreement  with  Defense  Plant  Corporation  in 
arriving  at  a  determination  as  to  the  price  for  which 
the  interest  of  said  Tavares  Construction  Company 
and  its  associates  under  said  instrument  of  agreement 
would  bring  at  such  sale  .  .  .  [T.  p.  1295].  Evi- 
dence has  been  received  in  this  case  in  relation  to 
the  interest  of  the  defendant,  Tavares  Construction 
Company,  Inc.  That  interest  arises  out  of  an  in- 
strument which  is  in  evidence  as  defendant's  exhibit 
W.  That  interest  is  a  lease  coupled  with  an  option. 
In  your  consideration  of  that  feature  of  the  case  you 
will  proceed  in  the  same  manner  as  you  proceeded  as 
to  the  market  value  of  the  land,  the  question  being 
what  could  it  have  sold  for  on  the  open  market  for 
cash  on  December  23,   1944,  the  date  it  was  taken 
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or  cancelled  by  this  proceeding,  or  shortly  thereafter, 
above  what  Tavares  Construction  Company  would 
have  to  have  paid  under  all  its  terms  and  conditions. 
If  you  find  the  company  could  have  made  such  a 
sale  your  verdict  will  be  for  the  amount  you  in  your 
judgment  determine  the  company  could  have  gotten 
for  it.  You  will  consider  the  entire  instrument,  not 
just  parts  of  it.  //  yoii  find  it  could  not  have  been 
sold  then  your  verdict  as  to  Tavares  Construction 
Company,  Inc.,  will  be  zero."     (Italics  ours.) 

'  Sometime  after  the  jury  retired  from  the  courtroom 
to  deliberate,  it  returned  and  asked  to  hear  again  the  in- 
structions concerning  the  Tavares  leasehold  [T.  p.  1300 J 
and  in  compliance  with  this  request  the  trial  court  re- 
peated the  prior  instructions  concerning  the  Tavares  Con- 
struction Company. 

It  is  obvious  from  the  record  that  the  jury  was  hence 
charged  not  once,  but  twice,  that  as  regards  the  Tavares 
Construction  Company  the  proper  measure  of  compensa- 
tion was  "market  value." 

As  regards  appellants  the  court's  instructions  may  be 
summarized  in  the  final  single  sentence: 

"If  you  find  it  could  not  have  been  sold,  then  your 

verdict  as   to   Tavares    Construction   Company,    Inc. 

will  be  zero."     [T.  p.  1295.] 

In  light  of  the  manifest  non-existence  of  any  market  for 
the  lease  in  question,  such  an  instruction,  we  submit,  was 
nothing  more  than  a  direction  by  the  court  to  award  noth- 
ing to  the  Tavares  Construction  Company  as  compensa- 
tion for  the  taking  of  its  contractual  rights  under  its 
lease  with  the  Defense  Plant  Corporation.  As  ^uch  a 
direction,  that  charge  was,  we  believe,  clearly  reversible 
error  since  there  was  testimony  in  the  record  that  those 
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rights  were  worth  $600,000.00  [T.  p.  802],  $500,000.00 
[T.  p.  831],  $573,000.00  [T.  p.  869],  and  $500,000.00 
[T.  p.  881].  When  that  evidence  is  interpreted  in  the 
Hght  most  strongly  in  favor  of  the  appellants,  we  submit 
that  it  could  under  no  conceivable  interpretation  support 
a  directed  verdict  for  the  appellees. 

Even  if  those  instructions  are  not  interpreted  by  this 
court  as  being  tantamount  to  a  directed  verdict  for  the 
appellees,  we  submit  that  the  trial  court  was  clearly  in 
error  in  setting  up  "market  value"  as  a  proper  measure 
of  just  compensation  for  the  taking  of  property  for  which 
there  was  admittedly  no  market.  "Market  value"  in  this 
case  was  no  more  appropriate  as  a  measure  of  compensa- 
tion than  would  be  "value  to  the  owner"  if  a  microscope 
were  taken  from  a  blind  man,  or  gloves  from  an  armless 
man. 

Government  counsel  sought  throughout  the  proceedings 
to  prove  that  the  rights  of  appellants  were  inalienable  but 
then  asked  for,  and  was  given,  an  instruction  predicated 
upon  the  property  in  question  having  the  very  thing  the 
Government  proved  that  it  did  not  have — a  market.  We 
submit  that  the  Government  would  have  been  no  less  in- 
consistent had  it  proved  that  the  property  taken  was  realty 
but  then  sought  an  instruction  that  the  measure  of  com- 
pensation should  be  the  market  value  of  eggs. 

The  option  to  purchase  was  originally  given  to  the 
Tavares  Construction  Company  in  exchange  for  a  valu- 
able consideration.  As  stipulated  by  counsel  [T.  pp.  738, 
698  and  299 — Stipulation  29],  that  option  was  granted  by 
the  Government  in  lieu  of  the  normal  contractor's  fees 
to  which  the  Tavares  Construction  Company  would  have 
been  entitled  for  its  work  in  the  erection  and  construction 
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of  the  yard  and  works  which  the  Government  has  con- 
demned in  these  proceedings.  The  Tavares  Construction 
Company  parted  with  its  right  to  receive  fees  of  a  very 
substantial  character  in  order  to  obtain  that  purchase  op- 
tion. Now  the  Government  contends  that  that  option  is 
valueless  and  that  it  may  take  back  the  lease  coupled  with 
the  option  without  making  any  compensation  to  the 
Tavares  Construction  Company.  Because  the  lease  and 
option  could  not  be  alienated  without  the  consent  of  the 
Government,  the  Government  claims  they  had  no  value. 
Yet,  to  obtain  that  very  option,  the  Tavares  Construction 
Company  surrendered  its  right  to  receive  fees  which  meas- 
ured in  accordance  with  the  evidence  [T.  pp.  741  and  765] 
amounted  to  approximately  $270,000. 

Should  it  be  held  that  "market  value"  is  the  proper 
measure  of  compensation  for  the  taking  of  inalienable 
property,  the  Government  w^ould  thereby  be  placed  in  a 
position  whereby  it  could  avoid  the  necessity  of  per- 
forming any  of  its  contracts.  By  the  simple  expediency 
of  stipulating  in  each  of  its  contracts  that  the  contract 
could  not  be  alienated  without  the  consent  of  the  Govern- 
ment, the  Government  could  then  condemn  any  one  of 
those  contracts  when  the  obligations  of  the  contract  became 
burdensome — and  moreover,  make  no  compensation  for 
the  taking!  Such  a  procedure,  we  believe,  could  not  be 
held  to  meet  the  requirements  of  the  Fifth  Amendment. 
Nor,  we  submit,  does  that  attempted  procedure  meet  those 
requirements  in  the  case  at  bar. 

The  crux  of  the  entire  proceedings  below  was  valuation. 
In  light  of  its  paramount  importance  we  submit  that  the 
trial  court's  instructions  that  "market  value"  was  the 
proper  measure  of  compensation  was  clearly  reversible 
error  requiring  the  remand  of  this  cause  for  a  new  trial. 
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(E)  The  Appropriate  Measure  of  Compensation  for  the  Con- 
demnation of  the  Rights  of  the  Tavares  Construction 
Company  Under  the  Agreement  of  Lease  Is  the  Dif- 
ference Between  the  Value  of  the  Facilities,  Machinery 
and  Site  as  of  December  23,  1944,  and  the  Option  Price 
on  That  Same  Date. 

From  the  admitted  power  of  the  Defense  Plant  Corpo- 
ration to  block  the  sale,  assignment,  pledge  or  sub-lease 
of  the  Agreement  of  Lease,  Government  counsel  and  wit- 
nesses proceeded  to  draw  the  demonstrably  insupportable 
conclusion  that  the  lease  was  therefore  of  no  value. 

The  fallacy  of  such  a  position  may  best  be  revealed 
by  pointing  out  that  there  are  many  things  which  cannot 
be  alienated — but  which  yet  have  value.  A  life  estate 
restricted  against  alienation  can  be  neither  sold,  pledged, 
assigned,  sub-leased  nor  given  to  another,  yet  to  the  life 
tenant  it  clearly  has  value.  Likewise  the  income  from 
a  spendthrift  trust  is  in  many  states  incapable  of  being 
anticipated  by  assignment,  pledge,  gift  or  sale,  yet  to  the 
life  beneficiary  it  clearly  has  value. 

Traditionally  property  is  considered  as  being  a  "bundle" 
of  rights,  one  among  them  being  the  right  of  alienation. 
The  basic  fallacy  of  the  Government  lies  in  its  contention 
that  the  rights  to  use,  to  enjoy,  and  to  exercise  a  purchase 
option  are  valueless  to  the  Tavares  Construction  Company 
in  the  absence  of  the  right  to  alienate.  Certainly  in  states 
having  inheritance  taxes  one  is  not  privileged  to  consider 
such  inalienable  property  to  be  valueless  when  computing 
the  inheritance  tax  due  upon  the  devolution  after  death 
of  property  restricted  against  alienation  during  the  life 
of  the  devisee.  Nor  under  the  Federal  Estate  and  Gift 
Tax  sections  of  the  Internal  Revenue  Code  is  the  transfer 
of  such  inalienable  property  considered  by  the  Commis- 
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sioner  of  Internal  Revenue  to  be  the  transfer  of  property 
having-  no  value. 

If  the  Government's  position  were  tenable,  any  trans- 
fer of  land  held  in  trust  for  charitable  purposes  would 
be  a  transfer  of  no  value,  for  it  is  obvious  that  there 
exists  no  market  for  property  encumbered  with  such  a 
trust. 

As  pointed  out  by  counsel  for  appellants  in  the  hearing 
of  their  Motion  for  a  New  Trial,  the  affection  of  a  spouse 
is  hardly  a  saleable  commodity,  yet  in  a  suit  brought  for 
alienation  of  affection  the  affection  of  a  spouse  is  repeated- 
ly held  to  be  a  thing  of  value.  Likewise,  one's  arms  are 
not  marketable,  yet  the  courts  do  not  deem  an  arm  to  be 
valueless  when  it  has  been  injured  or  lost  through  the 
negligence  of  another. 

Such  examples  of  inalienable,  but  valueable,  property 
may  be  multiplied  with  ease,  but  the  few  instances  which 
we  have  here  cited  establish  beyond  question,  we  believe, 
that  alienability,  though  admittedly  enhancing  value,  is 
not  a  sine  qua  non  of  value. 

The  question  then  arises :  Admitting  that  the  rights  of 
the  Tavares  Construction  Company  may  have  value  de- 
spite the  fact  that  they  were  not  marketable,  what  is  the 
proper  measure  of  their  value  in  eminent  domain  proceed- 
ings? 

The  courts  in  the  past  have  not  deemed  themselves 
powerless  to  determine  just  compensation  when  the  evi- 
dence revealed  that  there  was  no  market  for  the  con- 
demned property.  Nor  is  this  court  powerless  to  establish 
just  compensation  in  the  case  of  the  inalienable  option 
of  the  Tavares  Construction  Company. 
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In  Matter  of  Albany  Street  (1834),  11  Wend.  (N.  Y.) 
149,  certain  land  was  taken  from  the  churchyard  of  Trin- 
ity Church  for  use  as  a  street.  In  speaking  of  the  proper 
measure  of  just  compensation,  the  court  said: 

"It  seems  to  me  the  true  rule  of  estimating  the 
damage  is  to  appraise  the  property  at  its  present  value 
to  the  owner,  considering  the  extent  of  the  interest 
which  the  owner  has,  and  the  qualified  right  which 
may  be  exercised  over  it.  If  the  church  holds  the  ab- 
solute interest  in  the  churchyard  and  may,  if  they 
choose,  convert  it  all  into  building  lots,  then  the  rule 
adopted  by  the  Commissioners  in  their  assessment 
for  damages  is  correct;  but  then  they  should  apply 
the  same  rule  in  their  assessment  for  benefits.  If  on 
the  other  hand,  the  church,  as  I  suppose,  cannot  use 
the  churchyard  for  any  purpose  but  for  burying  the 
dead,  then  a  different  rule  should  be  adopted,  both 
as  to  damage  and  benefit." 

The  rule  there  adopted  by  the  New  York  Court  when 
the  use  of  the  land  is  so  restricted  as  to  eliminate  any 
market  for  it,  was  "its  present  value  to  the  owner,  con- 
sidering the  extent  of  the  interest  which  the  owner  has, 
and  the  qualified  rights  which  may  be  exercised  over  it." 

In  Matter  of  East  River  Gas  Company  (1907),  119 
App.  Div.  350,  104  N.  Y.  Supp.  239,  the  gas  company 
sought  to  condemn  a  tract  of  land  upon  an  island  which 
had  been  deeded  to  the  City  of  New  York  for  perpetual  use 
for  general  charitable  purposes.  Because  of  that  limita- 
tion in  its  deed,  the  City  of  New  York  was  obviously  in- 
capable of  conveying  title  in  fee  simple.  In  the  condemna- 
tion, however,  damages  were  awarded  to  the  city  measured 
by  what  "the  property  would  be  worth  for  ordinary  com- 
mercial   purposes    if    presently    available    therefor."      In 
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short,  in  its  award  of  damages  the  court  treated  the  prop- 
erty as  if  it  were  freely  alienable  notwithstanding  the  fact 
that  it  was  manifestly  otherwise. 

See,  also: 

Stehbing  v.  Metropolitan  Board  of  Works,  L.  R. 
6  O.  B.  57  (England,  1870). 

The  absence  of  uniformity  among  cases  involving  the 
condemnation  of  restricted  property  indicates  that,  given 
a  situation  making  inapplical)le  "market  value"  as  a  stand- 
ard, the  courts  must,  in  the  exercise  of  their  own  wise 
discretion,  evolve  a  standard,  which,  under  the  circum- 
stances, is  most  likely  to  measure  a  compensation  which 
is  "just." 

Our  examination  of  the  lease  agreement  here  in  ques- 
tion has  already  established,  we  believe,  that  the  Tavares 
Construction  Company  had  at  the  date  of  the  Govern- 
ment's taking  a  non-transferable  right  to  possess  and  use 
the  shipyard  in  question,  rent-free  until  December  31, 
1949,  unless  the  lease  was  sooner  terminated  by  either 
party,  in  which  event  the  company  had  for  ninety  days  a 
right  to  purchase  the  shipyard  at  an  ascertainable  option 
price  and  the  right  of  "first  refusal"  for  an  additional 
ninety  days. 

The  Tavares  Construction  Company  hence  had  an  inter- 
est in  property  under  lease.  Now,  in  the  condemnation 
of  leased  property  the  accepted  rule  is  that  the  total  award 
must  be  based  upon  the  value  of  the  undivided  fee.  For 
instance  in  State  v.  Anderson  (1929),  176  Minn.  525, 
223  N.  W.  923,  the  court  stated: 

".     .     .     No  contracts  between  the  owners  of  dif- 
ferent interests  in  the  land  can  affect  the  right  of  the 
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Government  to  take  the  land  for  the  pubUc  use  or 
oblige  it  to  pay  by  way  of  compensation  more  than 
the  entire  value  of  the  land  as  a  whole." 

And  in  Carlock  v.  United  States  (1931),  53  F.  (2d) 
926  it  was  said: 

"The  total  amount  of  damages  must  be  the  same, 
whether  the  land  is  owned  by  one  person  or  several." 

Indeed,  as  regards  the  interests  of  the  defendants,  City 
of  National  City,  as  lessor,  and  of  the  San  Francisco 
Bridge  Company,  as  lessee,  the  trial  court  so  instructed 
the  jury  [T.  p.  1292].  As  between  the  City  of  National 
City  and  the  San  Francisco  Bridge  Company  the  charge 
correctly  effected  an  apportionment  of  the  total  award. 

The  trial  court,  however,  made  no  such  requirement  of 
apportionment  concerning  the  interests  of  the  lessor  De- 
fense Plant  Corporation  and  the  lessee  Tavares  Construc- 
tion Company  despite  the  fact  that  the  Tavares  Construc- 
tion Company,  like  the  San  Francisco  Bridge  Company, 
was  a  lessee  and,  as  such  was  part  owner  in  possession 
of  the  shipyard. 

The  peculiarity  of  this  particular  condemnation — and 
that  which  has  made  these  proceedings  a  great  deal  more 
complex  than  they  would  otherwise  have  been — is  that 
the  Government  has  played  a  dual  role  in  the  condemna- 
tion. It  was  the  condemnor  and  at  one  and  the  same  time 
part  owner  of  the  property  condemned.  As  regards  the 
realty,  the  condemnation  extinguished  the  rights  of  the 
Government  as  lessee  from  the  City  of  National  City  and 
likewise  its  rights  as  lessor  to  the  Tavares  Construction 
Company.  As  regards  the  personalty  the  condemnation 
extinguished    the    Government's    rights    as    lessor    to    the 
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Tavares  Construction  Company.  Faced  with  this  duaHty 
of  the  Government  in  the  condemnation,  the  trial  court 
simply  ignored  the  ownership  of  the  Government  prior 
to  the  condemnation  proceedings.  For  the  Government 
this  amounted  to  a  gift  since  it  was  thereby  not  compelled 
to  share  any  part  of  the  "award"  with  the  Tavares  Con- 
struction Company.  As  regards  the  Tavares  Construction 
Company,  however,  this  ignoring  of  the  Government's 
prior  ownership  was  most  prejudicial  in  that  it  gave  to  the 
Government  exclusively  that  which  should  have  been  ap- 
portioned between  the  Government  and  the  Tavares  Con- 
struction Company. 

It  would  facilitate  analysis  of  the  problem  to  assume 
that  a  private  person,  X,  stood  in  the  shoes  of  the  De- 
fense Plant  Corporation  (or  the  Government)  at  the 
time  of  the  condemnation.  It  is  self-evident  that  the  total 
award  for  the  facilities  and  machinery  would  then  have 
had  to  be  apportioned  between  X,  as  lessor,  and  the 
Tavares  Construction  Company,  as  lessee,  on  the  basis  of 
X's  absolute  ownership  of  that  property  and  the  lease 
and  option  of  the  Tavares  Construction  Company. 

Certainly  under  these  circumstances,  it  could  hardly  be 
maintained  that  X  would  be  entitled  to  the  entire  award 
and  the  Tavares  Construction  Company  be  entitled  to 
nothing.  Yet,  with  the  Defense  Plant  Corporation  sub- 
stituted for  X,  the  judgment  of  the  court  below  was  in 
effect  an  award  of  all  of  the  facilities  and  machinery  to 
the  lessor,  the  Defense  Plant  Corporation,  leaving  nothing 
for  the  Tavares  Construction  Company,  as  lessee. 

We  believe  it  to  be  incontrovertible  that  there  should 
have  been  a  total  award,  apportioned  between  the  Defense 
Plant   Corporation   and   the   Tavares    Construction    Com- 


pany.  Any  apportionment  of  this  award  to  the  Defense 
Plant  Corporation  would  of  course  have  been  fictional, 
or  a  mere  bookkeeping  transaction,  since  the  Defense 
Plant  Corporation  was  itself  an  agency  of  the  Govern- 
ment. Unless,  however,  the  ownership  by  the  Defense 
Plant  Corporation  of  the  machinery  and  facilities  is 
treated  for  purposes  of  valuation  as  having  been  con- 
demned, the  trier  of  fact,  as  in  the  trial  below,  is  con- 
fronted with  the  insuperable  task  of  making  its  evaluation 
in  a  vacuum,  that  is,  of  trying  to  evaluate  a  leasehold 
without  reference  to  the  value  of  the  property  leased. 

We  submit  that  the  valuation  of  the  entire  leased  prop- 
erty is  mandatory  even  when  the  Government  is  both  the 
condemnor  and  the  lessor  of  the  property  condemned. 

The  problem  of  establishing  a  formula  whereby  the  total 
award  may  be  justly  apportioned  between  the  lessor  and 
the  lessee  with  an  option  to  purchase,  though  seemingly 
difficult,  is  in  reahty  amenable  to  certain  well  established 
principles. 

In  5  Williston  on  Contracts,  Section  1338  it  is  said: 

"In  fixing  the  amount  of  (damages  for  breach  of 
contract)  the  general  purpose  of  the  law  is,  and  should 
be,  to  give  compensation,  that  is,  to  put  the  plaintiflf 
in  as  good  a  position  as  he  would  have  been  in  had 
the  defendant  kept  his  contract." 

And  this  general  principle  has  given  rise  to  the  well  known 
rule  that  the  plaintiff  in  an  action  for  breach  of  contract 
is  entitled  to  damages  measured  by  the  difference  in  value 
between  that  which  he  would  have  received  and  that  which 
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he  would  have  had  to  surrender  had  the  contract  been  per- 
formed on  both  sides. 

Pierson  v.  Iwai  (1922),  285  Fed.  774; 

American    Mfg.    Co.    v.    United    States    Shipping 
Board  (1925),  7  F.  (2d)  565. 

In  the  case  of  an  option  to  purchase,  the  measure  of 
damages,  the  compensation  necessary  to  "put  the  plaintiff 
in  as  good  a  position  as  he  would  have  been  in  had  the 
defendant  kept  his  contract,"  is  clearly  the  difference  in 
value  between  that  which  the  optionee  would  have  re- 
ceived and  the  price  he  would  have  had  to  pay  had  he 
exercised  his  option  to  purchase.  If  that  measure  of  dam- 
ages gives  to  an  optionee  just  compensation  when  his 
option  has  been  lost  by  breach  of  contract,  we  submit  that 
that  same  measure  is  applicable  when  the  option  has  been 
taken  by  the  Government  in  an  eminent  domain  proceed- 
ings inasmuch  as  the  mandate  of  the  Fifth  Amendment  is 
only  that  the  compensation  be  "just." 

In  the  case  at  bar  the  compensation  due  the  Tavares 
Construction  Company  would  be,  we  submit,  the  differ- 
ence between  the  option  price  as  of  December  23,  1944, 
and  the  value  of  the  site,  facilities  and  machinery  as  of 
that  same  date.  Such  a  measure  is  one  of  convenient  and 
easy  application  by  the  trier  of  fact  since  the  option  price 
was  on  the  date  of  taking  a  sum  calculable  by  means  of 
formulae  stipulated  in  the  Agreement  of  Lease  [T.  p.  ^^] 
and  the  value  of  the  shi])yard  as  of  that  date  is  a  matter 
for  expert  testimony. 

We  wish  to  make  it  clear  that  we  do  not  contend  that 
a  contract  measure  of  damages  is  intrinsically  the  proper 
measure  of  damages  in  these  proceedings.     Our  conten- 
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tion  is  simply  that  in  this  particular  condemnation  pro- 
ceeding, as  between  the  Defense  Plant  Corporation  and 
the  Tavares  Construction  Company,  such  a  measure  is 
an  appropriate  measure  of  "just  compensation"  for  the 
property  taken  from  that  Company. 

As  long  ago  as  1856  this  problem  of  awarding  just 
compensation  to  a  lessee  with  a  purchase  option  was  be- 
fore a  Pennsylvania  court  in  Northern  Pacific  Railway 
Company  v.  Davis  and  Leeds  (1856),  26  Pa.  238.  In 
that  case  the  lessees  had  a  lease  of  certain  land  for  two 
years  at  $600  per  year  with  an  option  of  a  three  year 
renewal  at  $800  per  year.  The  Northern  Pacific  Railway 
then  condemned  the  land  but  challenged  an  award  which 
reflected  the  value  of  the  renewal  option.  In  upholding 
the  aw^ard,  the  reviewing  court  said  at  page  241 : 

"The  direct  injury  done  to  them — or  in  other 
words  the  value  of  the  thing  taken  from  them,  was  to 
be  measured  by  the  worth  of  the  lot,  at  the  stipulated 
rent,  for  the  residue  of  the  term  of  two  years,  and 
for  the  whole  of  the  term  of  three  years.  No  assess- 
ment of  damages  or  compensation  would  have  been 
just  and  adequate  that  did  not  embrace  both  these 
terms,  for  the  true  measure  of  the  interest  the  lessees 
had  in  the  land  was  the  joint  or  aggregate  value  of 
the  two  terms." 

And  at  page  242  the  court  said: 

"The  defendants  held  their  interest,  as  all  citizens 
hold  real  estate,  subject  to  appropriations  for  public 
use,  but  their  right  of  compensation  was  coextensive 
with  their  interest,  and  the  company  having  taken 
the  whole  of  it,  the  inquest  did  no  more  than  assess 
the  value  of  the  whole." 
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Similarly  in  Hcrzey  v.  Board  of  Chosen  Freeholders 
of  Essex  County  (1926),  99  N.  J.  Eq.  525,  133  Atl.  872, 
the  lessee  of  certain  premises  had  a  three-year  lease 
with  a  renewal  option  for  two  years,  but  upon  condemna- 
tion of  the  premises  the  lessor  claimed  the  entire  award. 
In  apportioning  the  award  between  lessor  and  lessee,  the 
New  Jersey  Court  of  Chancery  said  at  133  Atl.  872: 

"The  lessee  is  entitled  to  compensation  for  the 
value  of  her  lease  for  the  unexpired  term,  plus  the 
sum  that  the  value  of  the  option  adds  to  the  value 
of  the  lease  for  the  unexpired  term." 

The  lessee  was  thereupon  awarded  $287.50  as  compensa- 
tion for  the  unexpired  term  and  $600  for  the  renewal 
option. 

The  case  which  most  nearly  resembles  the  case  at  bar 
is  Phoenixville ,  Valley  Forge,  and  S.  E.  Railway  Com- 
pany's Appeal  (1918),  70  Pa.  Sup.  Ct.  391.  It  appeared 
that  the  optionee  in  that  case  had  acquired  an  option  to 
purchase  for  $3,975.00  certain  lands  which  the  state  there- 
after condemned  for  a  park.  Subsequent  to  the  initiation 
of  the  condemnation  proceedings,  the  optionee  sought  to 
exercise  its  option.  The  'Viewers"  of  the  property 
awarded  nothing  to  the  optionee,  but  this  was  reversed 
on  appeal,  the  court  saying  at  page  395 : 

"One  who  under  a  properly  executed  agreement 
has  an  option  to  purchase  land  does  not  hold  the  lands, 
nor  even  an  absolute  agreement  that  he  is  to  have  the 
lands  conveyed  to  him,  but  he  does  get  something 
of  value,  that  is,  the  right  to  call  for  a  conveyance 
of  the  land  if  he  elects  to  purchase  in  the  manner 
specified." 
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The  court  then  held  that  the  owner  of  the  land  was  en- 
titled to  $3,975.00  of  the  award  and  that  the  railway  was 
entitled  to  the  balance  of  the  award  over  and  above  the 
option  price. 

We  submit  that  in  the  case  at  bar  the  Defense  Plant 
Corporation  is  likewise  entitled  to  an  apportionment  equal 
to  its  option  price  as  of  the  date  of  taking,  but  that 
the  balance  of  the  total  award,  if  greater  than  the  option 
price,  must  go  to  the  Tavares  Construction  Company. 

Other  cases,  noteably  Cullen  and  Vaughn  Company  v. 
Bender  Company  (1930),  122  Ohio  State  82,  170  N.  E. 
62)?>;  Cornell  and  Andrews  Smelting  Company  v.  Boston 
and  P.  R.  Corporation  (1911),  209  Mass.  298,  95  N.  E. 
887,  and  Schnee  v.  Elston  (1930),  299  Pa.  100,  149  Atl. 
108,  have  invoked  a  "trust  fund"  doctrine  to  arrive  at  the 
same  result  in  making  the  apportionment  of  an  award  be- 
tween a  lessor  and  a  lessee  with  a  purchase  option.  This 
doctrine  is  that  the  owner  of  the  property,  the  lessor,  is  to 
be  given  the  entire  award,  but  that  he  must  then  hold 
that  award  as  a  trust  fund  subject  to  the  option  of  the 
lessee  to  purchase  that  award  by  paying  to  the  lessor 
the  option  price  of  the  condemned  property.  In  other 
words,  the  award  is  treated  in  legal  contemplation  the 
same  as  the  property  taken  in  condemnation.  Whether 
the  total  award  be  here  apportioned  by  the  court  between 
the  Defense  Plant  Corporation  and  the  Tavares  Construc- 
tion Company  or  whether  the  total  award  be  given  to  the 
Defense  Plant  Corporation  subject  to  the  right  of  the 
Tavares  Construction  Company  to  acquire  that  award  by 
exercising  its  purchase  option  is  immaterial  to  the  appel- 
lants. In  either  case  the  compensation  for  the  Tavares 
Construction  Company   would  be   the  difference  between 


—48— 

the  total  award  and  its  option  price  as  of  the  date  of  tak- 
ing. 

We  submit  therefore  that  the  judgment  of  the  trial  court 
should  not  only  be  reversed  but  that  these  proceedings 
should  be  remanded  to  that  court  with  directions  to  make 
an  award  of  compensation  in  accordance  with  the  prin- 
cipals here  set  forth. 

III. 

The  Trial  Court  Was  in  Error  in  Admitting  Into 
Evidence  Certain  Correspondence  Relating  to  an 
Offer  of  Compromise  by  the  Tavares  Construc- 
tion Company. 

Counsel  for  the  Government  offered  in  evidence  [T.  p. 
769]  a  certain  letter  and,  over  the  objection  of  counsel 
for  the  appellants,  that  letter  was  received  in  evidence. 
The  letter  in  question,  written  by  Concrete  Ship  Con- 
structors and  directed  to  the  Eleventh  Naval  District, 
read  as  follows: 

"In  explanation  of  our  letter  of  November  21, 
1944,  and  in  compliance  with  Captain  F.  P.  Conger's 
requests,  we  wish  to  be  more  specific  regarding  the 
considerations  for  our  release  of  the  option  held  by 
this  company,  for  the  acquisition  of  certain  facilities 
at  National  City  California  with  the  Defense  Plant 
Corporation.    These  considerations  are  as  follows: 

1.  To  permit  this  company  the  free  use  of  exist- 
ing facilities  to  complete  necessary  war  contracts. 

2.  To  permit  this  company  the  free  use  of  facili- 
ties to  carry  on  ship  repair  work  for  Governmental 
agencies  until  such  time  as  the  Navy  needs  to  con- 
vert these  facilities  to  other  purposes. 
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3.  To  give  this  company  a  contract  for  the  con- 
struction of  the  necessary  Navy  alterations  to  con- 
vert property  to  Navy  requirements. 

Alternate  for  Item  3:  Make  payment  to  this  com- 
pany in  the  sum  of  3%  of  the  facilities  construction 
costs,  or  $80,000.00  which  is  equivalent  to  a  minimum 
construction  fee  for  constructing  the  facilities. 

"For  your  information,  no  fee  or  profits  was  al- 
lowed us  for  the  facility  construction,  but  in  lieu 
thereof  we  were  granted  an  option  to  purchase  and 
the  use  of  the  facilities." 

This  letter  was  at  the  most  but  an  offer  of  the  Concrete 
Ship  Constructors  (or  the  Tavares  Construction  Com- 
pany) to  compromise  its  claim  against  the  Government 
arising  out  of  the  condemnation  of  its  lease  and  option. 

It  is  well  established  that  such  offers  of  compromise  are 
inadmissible  in  evidence  upon  the  trial  of  a  claim  which 
one  or  the  other  of  the  parties  sought  to  compromise.  In 
3  Jones  Commentaries  on  Evidence,  Section  1052,  it  is 
stated : 

"Overtures  for  the  compromise  of  controversies 
are  frequently  made  by  parties  who,  in  good  faith, 
believe  in  the  justice  of  their  claim  or  defense,  but 
who  desire  to  avoid  the  annoyance  and  uncertainty 
of  litigation.  Hence,  offers  of  compromise  are  not 
necessarily  any  admission  that  the  claim  or  defense 
is  lacking  in  merit;  and,  in  a  civil  action  at  least, 
such  offers  are  not  in  general  admissible." 

In  section  1054  of  the  same  treatise  it  is  flatly  stated: 

"Offers  by  a  party,  with  a  view  to  compromise,  to 
pay  or  accept  a  sum  of  money  or  to  make  deduction, 
or  to  submit  to  arbitration,  or  to  surrender  certain 
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property,  or  to  purchase  the  property  in  dispute,  and 
in  general  any  efforts  to  secure  a  settlement,  are  in- 
admissible." 

At  the  time  the  letter  in  question  was  offered  in  evi- 
dence, counsel  for  appellants  made  the  specific  objection 
that  it  was  "part  of  an  unaccepted  offer  of  compromise, 
which  resulted  from  negotiations  carried  on  between  the 
parties  to  this  action  for  the  period  of  at  least  one  year." 
This  objection,  however,  was  overruled  [T.  p.  769]  and 
the  offered  letter  was  admitted  despite  the  fact  that  sec- 
tion 997  (formerly  Sec.  895)  of  the  Code  of  Civil  Pro- 
cedure of  the  State  of  California  expressly  provides  that 
an  offer  of  compromise  and  failure  to  accept  cannot  be 
given   in   evidence. 

"Sec.  997.     The  defendant  may,  at  any  time  before 
the   trial   or   judgment,    serve   upon   the   plaintiff   an 
offer  to  allow  judgment  to  be  taken  against  him  for 
the  sum  or  property,  or  to  the  effect  therein  specified. 
If    the    plaintiff    accept    the    offer,    and    give    notice 
thereof  within  five  days,  he  may  file  the  offer,  with 
proof  of  notice  of  acceptance,  and  the  clerk,  or  the 
justice  where  there  is  no  clerk,  must  thereupon  enter 
judgment  accordingly.    If  the  notice  of  acceptance  be 
not  given,  the  offer  is  to  be  deemed  withdrawn,  and 
cannot  be  given  in  evidence  upon  the  trial;  and  if 
the   plaintiff   fail  to  obtain  a  more  favorable  judg- 
ment, he  cannot  recover  costs,  but  must  pay  the  de- 
fendant's costs  from  the  time  of  the  offer." 

See: 

Scott  V.  Sciaroni  (1924),  66  Cal.  App.  577,  226 
Pac.  827. 


—51— 

The  case  of  Citti  v.  Bava  (Calif.,  1927),  254  Pac.  299, 
laid  down  the  following  rule : 

"If  a  clear  admission  of  a  distinct  fact  is  made  in 
the  course  of  negotiations  for  a  settlement,  such 
fact  is  admissible  in  evidence  against  the  party  mak- 
ing it,  even  though  it  forms  a  part  of  an  offer  to 
compromise,  but  all  other  admissions  in  negotiations 
for  a  compromise  are  regarded  as  hypothetical  ad- 
missions, from  which  it  is  not  proper  to  draw  any 
inference  of  liability,  and  are  therefore  not  to  be  re- 
ceived in  evidence." 

The  court  went  on  to  say  at  page  304: 

"It  is  very  often  a  wise  thing,  however  unsound  a 
complaint  may  be,  for  a  person  to  pay  a  sum  of 
money  and  buy  his  'peace'  and  thereby  rid  himself  of 
the  annoyance  and  trouble  incident  to  litigation. 
Peace  to  some  people  is  so  desired  that  they  seek  it, 
even  at  a  sacrifice  of  their  legal  rights,  and  in  such 
a  case  the  purchase  of  peace  is  not  to  be  taken  that 
the  purchaser  was  at  fault,  but  merely  that  he  is 
willing  to  sacrifice  his  legal  rights  and  pay  a  sum  of 
money  to  quiet  the  complainant  and  avoid  trouble  and 
litigation." 

We  submit  that  this  rule  is  equally  applicable  to  the 
offer  in  evidence  of  appellants'  letter.  That  letter  was 
nothing  more  than  an  attempt  to  establish  a  basis  upon 
which  a  settlement  might  have  been  worked  out — not  an 
admission  that  appellants  valued  their  lease  and  option 
at  no  more  than  $80,000,  as  counsel  for  the  Government 
argued  before  the  jury.   [T.  p.  1265]. 

We  submit  therefore  that  the  admission  into  evidence 
of  that  offer  of  compromise  was  most  prejudicial  to 
appellants  and  was  error  requiring  the  reversal  of  the 
judgment  below. 
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IV. 

The  Final  Argument  of  Government's  Counsel  Was 
Designed  to  Prejudice  and  Inflame  the  Minds  of 
the  Jurors  and,  as  Such,  Was  Reversible  Error 
Requiring  the  Remand  of  These  Proceedings  for 
a  New  Trial. 

The  type  of  final  argument  made  by  Government's 
counsel  may  best  be  illustrated  by  reproducing  the  many 
inflammatory  statements  made  in  the  course  of  that  argu- 
ment. The  following  extract  reveals  the  extent  to  which 
that  argument  was  designed  to  arouse  the  prejudices  of 
the  jurors  against  appellants: 

"Mr.  Landrum:  May  it  please  the  court,  ladies 
and  gentlemen  of  this  jury  .  .  .  [T.  p.  1255]. 
Whatever  else  may  be  said  Mr.  Tavares  is  a  capable 
business  man.  He  cut  himself  into  this  wartime 
Garden  of  Eden  without  the  expenditure  of  a  penny. 
He  built  concrete  barges  for  the  government  of  the 
United  States  at  a  profit,  and  now  he  asks  you  to 
put  your  hands  into  the  pockets  of  the  people  of  the 
United  States  and  to  give  him  a  half  a  million  more 
.  .  .  [T.  p.  1267].  Ladies  and  Gentlemen,  on  the 
24th  day  of  November,  1944,  they  say,  We  want 
you  to  give  us  $80,000  for  supervising  the  putting 
in  of  the  things  you  bought  for  us  to  make  ships 
with  to  sell  to  you.  We  want  you  to  give  us  $80,000.' 
You  will  have  these  papers.  If  that  isn't  right — if 
what  I  have  read  to  you  isn't  right,  throw  me  out  the 
window.  But,  my  goodness,  are  you  going  to  permit 
those  people  to  go  into  the  Treasury  of  the  United 
States,  when  we  come  in  here  in  a  condemnation 
case,  and  get  any  more?  Well,  if  you  think  they  are 
entitled  to  that,  you  give  it  to  them.  But  if  you 
think  it  would  be  right  for  me  to  say  to  you,  'I  want 
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to get  some  money  out  of  this  war  business.  I  want 
you  to  spend  $2,700,000.00  to  build  me  a  shipyard 
to  build  concrete  ships  to  sell  to  you  at  a  profit,  and 
then  after  it  is  all  through  and  done,  I  want  you  to 
give  me  $80,000  for  building  my  own  shipyard,  and 
supervising  that,  and  then  on  top  of  that  I  have  taken 
the  expenses,  I  have  taken  vacations  for  my  office 
force.'  .  .  .  [T.  p.  1268].  They  were  using  the 
facilities  which  were  purchased  by  the  money  of  the 
people  of  the  United  States  to  engage  in  private  re- 
pair work  for  private  individuals  and  asking  you  to 
come  in  here  and  give  them  a  half  a  million  dollars. 
.  .  .  [T.  p.  1275].  And,  ladies  and  gentlemen,  it 
is  my  very  earnest  conviction,  when  you  have  done 
that,  you  will  say  to  the  people  of  the  United  States, 
'We  do  not  feel  that  we  are  going  to  take  any  of 
your  money  to  give  to  the  Tavares  Construction 
Company.'  .  .  .  [T.  p.  1277].  I  feel  I  have 
been  as  honest  and  fair  as  it  is  possible  for  me  to  be. 
I  want  you  to  know  that  I  consider  it  a  great  honor 
to  have  the  long  experience  I  have  had.  I  entered  the 
Department  of  Justice  in  1909.  I  am  proud  of  it.  I 
have  grown  old  and  tired.  I  want  to  go  home.  But 
this  Tavares  claim  hurts  me.     .     .     ."    (Italics  ours.) 

These  statements  of  counsel  were  absolutely  without 
foundation  in  the  record.  There  was  no  evidence  at  all 
that  the  Tavares  Construction  Company  had  made  a  large 
profit — nor  even  a  small  one.  But  had  there  been  evi- 
dence in  the  record  that  the  company  had  made  a  profit 
of  ten  million  dollars  or  even  ten  billion  dollars,  we  sub- 
mit that  it  would  have  had  no  relevance  whatsoever  in 
the  determination  of  the  just  compensation  to  be  awarded 
the  company  for  the  taking  of  its  property.  To  demon- 
strate the  irrelevance  of  past  profits,  we  need  only  point 
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out  that  when  the  Government  condemns  the  bridge  of  a 
toll  company,  no  inquiry  is  permitted  as  to  whether  the 
company  has  recouped  its  original  investment  by  the  col- 
lection of  tolls.    Yet,  to  be  consistent  with  its  position  in 
the  case  at  bar,  the  Government  would  have  to  contend 
that  the  company  would  be  entitled  to  nothing  upon  con- 
demnation  if   the  total  of   its  tolls  had  already  equalled 
its  original  outlay  in  construction  of  the  bridge.    Similarly 
the   Government   would   have   to   contend   that  a   farmer 
would  not  be  entitled  to  compensation  for  the  condemna- 
tion of  his  land  if  his  total  return  from  the  farming  of 
that  land  had  already  equalled  its  original  purchase  price 
to  him.     Such  a  contention  is,  of  course,  completely  un- 
tenable, yet  in  the  case  at  bar,  the  implicit  argument  of 
the  Government  was  that  the  Travares  Construction  Com- 
pany should  be  allowed  no  compensation  because  it  had 
already  received  enough  from  the  Government.    Govern- 
ment  counsel   of   course   knew   better   than   that   and   re- 
frained from  making  such  an  express  argument;  but  that 
argument  is  implicit  in  counsel's  every  reference  to  what 
the  Government  had  already  done  for  the  Travares  Con- 
struction   Company.     The    Government's    argument    was 
that  since  the  Tavares  Construction  Company  had  profited 
from  part  performance  of  its  contract  with  the  Defense 
Plant  Corporation,  it  was  not  entitled  to  full  performance. 
We  submit  that  the  law  of  contracts  long  ago  established 
the  converse. 

Because  of  the  repeated  and  unwarranted  references  by 
Government's  counsel  to  the  things  that  the  Tavares  Con- 
struction Company  had  already  received  from  the  Gov- 
ernment, the  jury  might  easily  have  arrived  at  its  de- 
cision on  the  ground  that  the  Tavares  Construction  Com- 
pany had  thereby  already  received  what  the  jury  deemed 
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to  be  "just  compensation"  for  the  taking  of  its  property. 
Certainly  there  can  be  no  assurance,  with  the  Govern- 
ment counsel's  argument  in  their  minds,  that  the  jurors 
did  not  permit  themselves  to  be  influenced  by  that  ar- 
gument. 

We  submit  therefore  that  the  final  argument  of  the 
Government  in  itself  warrants  the  reversal  and  remand 
of  this  case  for  a  new  trial. 

V. 

The  Trial  Court  Was  in  Error  in  Permitting  the  Jury 
to  Determine  the  Legal  Significance  of  the  Agree- 
ment of  Lease  and  Its  Amendments  Rather  Than 
Instructing  the  Jury  as  to  the  Rights  and  Ob- 
ligations of  the  Parties  Thereunder. 

Government  counsel  attempted  to  prove  the  legal  im- 
port of  the  Agreement  of  Lease  and  amendments  by  means 
of  witnesses  patently  unqualified  to  construe  such  legal 
documents.  The  Government  witnesses,  Charles  B.  Shat- 
tuck,  who,  by  his  own  testimony,  was  a  "realtor  and  a  real 
estate  appraiser"  [T.  p.  1091],  and  Tom  Mason,  who,  by 
his  own  testimony,  was  a  "realtor  and  appraiser"  [T.  p. 
1161],  testified  repeatedly  as  to  their  construction  of  cer- 
tain clauses  in  the  agreement  and  its  amendments.  Their 
lack  of  qualification  so  to  testify  is  made  apparent  by 
the  number  of  their  conclusions  which  are  demonstrably 
in  error. 

For  example  [T.  p.  1114],  Shattuck  testified  as  follows: 

"Q.  In  other  words,  it  is  your  understanding  of 
Exhibit  *W'  that  they  only  have  the  use  of  the  yard 
rent  free  when  they  were  constructing  boats  for  the 
Government  ?     A.     Yes." 


—56— 

Prior  to  that  he  had  already  testified  [T.  p.  1104]  to 
the  same  efifect  in  the  following  words: 

"There  was  a  proviso  in  the  lease  which  provided 
that  the  Tavares  Construction  Company  was  to  have 
the  free  use  of  the  site,  and  the  machinery  and  the 
facilities  after  they  had  paid  sufficient  rent  to  re- 
imburse the  Government  for  the  entire  cost  that  it 
had  been  put  to  in  the  creation  of  this  enterprise. 
However  that  free  refit  zvas  to  he  given  them  only 
for  the  construction  of  boats  for  the  Government." 
(Italics  ours.) 

As  a  matter  of  fact,  however,  the  Agreement  of  Lease 
contained  no  such  limitation  that  the  rent  should  be  free 
only  if  the  company  was  constructing  boats  for  the  Gov- 
ernment. The  pertinent  clause  in  the  lease  [T.  p.  56] 
merely  provided  as  follows: 

"When  the  total  amount  of  rental  which  lessee 
shall  be  required  to  pay  hereunder  shall  equal  the 
amount  expended  by  Defense  Corporation  under  this 
Agreement  plus  interest  on  such  expenditure  .  .  . 
from  the  date  thereof  at  the  rate  of  4%  per  annum 
less  an  amount  equal  to  interest  at  4%  of  each 
rental  payment  from  the  date  of  payment  thereof, 
lessee  shall  not  be  required  to  pay  any  further 
rental." 

Shattuck  also  testified  as  follows  fT.  p.  1113]: 

"Likewise  the  lease  provided  that  this  site,  and 
this  yard,  and  these  facilities  could  only  be  used  for 
the  construction  of  boats  for  the  Government,  and 
that  if  at  any  time  it  was  not  so  used,  the  Govern- 
ment had  an  option  under  paragraph  (b)  of  para- 
graph 14  to  transfer  the  facilities  to  any  other  de- 
partment of  the  Government,  and  if  it  elected,  if 
the  Government  should  elect  to  do  so,  the  lease  could 
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be  cancelled  and  no  option  could  be  had,  and,  there- 
fore, you  might  say  that  the  person  who  had  this 
lease  was  merely  there  at  the  will  of  the  Govern- 
ment." 

Clause  14  of  the  Agreement  of  Lease,  however,  as  a 
matter  of  fact,  provided  otherwise.  Its  words  were  as 
follows  [T.  p.  57] : 

"Defense  Corporation,  by  notice  in  writing  with  the 
approval  of  the  Maritime  Commission  noted  thereon, 
may,  in  addition  to  all  other  rights  with  reference 
to  termination  under  paragraph  12  hereof,  cancel  this 
lease  or  extension  thereof,  in  the  event  .  .  .  (b) 
the  Government  shall  request  priorities  for  itself  or 
others  with  respect  to  the  use  of  the  facilities  to  be 
provided  hereunder,  and  Lessee  shall  fail  or  refuse 
to  give  such  priority     .     .     ." 

The  most  cursory  examination  of  the  words  of  the 
agreement  itself  reveal  that  the  testimony  of  Shattuck 
in  this  regard  was  not  only  wrong  but  was  highly  mis- 
leading. His  testimony  was  that  the  Defense  Corpora- 
tion could  cancel  the  lease  in  question  by  merely  exercis- 
ing its  right  of  priority.  The  Agreement  of  Lease  itself 
clearly  indicates  that  the  Defense  Corporation  could  can- 
cel the  lease  only  if  it  asked  for  priority  but  was  re- 
fused it  by  the  Tavares  Construction  Company.  The  dif- 
ference between  the  two  is,  to  say  the  least,  significant. 
That  Shattuck  had  an  entirely  erroneous  conception  of 
the  Government's  right  to  priority  is  revealed  by  the 
following  which  transpired  upon  cross-examination  [T.  p. 
1126]: 

"O.  So  it  is  your  understanding  that  under  the 
lease  the  Government  had  a  right,  through  exercising 
its   priority   rights   therein   granted,   to   merely   take 
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over  and  use  this  property,  and  thereby  end  and  ter- 
minate all  rights  of  Concrete  Ship  Constructors?  A. 
I  don't  think  there  is  any  question  about  it." 

Shattuck  was  right  in  testifying  that  there  was  no  ques- 
tion about  it:  but  the  answer  to  the  question  was  exactly 
the  reverse  of  that  which  Shattuck  gave. 

Shattuck  further  testified  upon  cross-examination  as 
follows  [T.  p.  1129]: 

"Q.  By  Mr.  M.  Martin:  I  am  handing  the  wit- 
ness a  copy  of  Exhibit  'W.  Now,  directing  your  at- 
tention to  paragraph  12,  where  it  states:  '12:  Sub- 
ject to  termination  upon  the  terms  hereinafter  in  this 
paragraph  12  provided  Defense  Corporation  hereby 
agrees  to  sub-lease  the  site  and  to  lease  the  facilities 
and  machinery  to  be  acquired  hereunder,  and  does 
hereby  sub-lease  the  site,  and  leases  the  facilities  and 
machinery  to  be  acquired  hereunder,  to  lessee,  and 
lessee  does  hereby  lease  and  sub-lease  the  same  from 
Defense  Corporation  for  a  term  ending  December  31, 
1947,  which  term,  upon  its  expiration,  shall  be  au- 
tomatically extended,  subject  to  similar  termination 
for  an  additional  period  ending  December  31,  1949.' 

Now,  is  it  your  understanding  that  had  no  con- 
demnation been  filed  and  had  no  notice  been  served 
by  either  party  that  upon  the  expiration  of  the  lease 
there,  the  first  period,  December  31,  1947,  that  Con- 
crete Ship  Constructors  could  have  on  the  1st  day 
of  January,  1948,  elected  to  purchase?  A.  No, 
they  certainly  could  not;  not  under  that. 

Q.  And  is  it  your  understanding  that  upon  the 
expiration  of  the  term  ending  December  31,  1949, 
that  the  lessee  could  on  January  1,  1950,  have  elected 
to  purchase?  A.  No,  he  could  not;  not  in  my 
opinion." 
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Further  testimony  of  Shattuck  [T.  p.  1130]  revealed 
clearly  that  he  felt  the  Tavares  Construction  Company  had 
no  option  to  purchase  upon  the  expiration  of  the  lease. 
Examination  of  Clause  15  fT.  p.  58]  reveals  that  the  com- 
pany had  as  a  matter  of  fact  such  an  option.  That  clause 
provided  as  follows: 

"Upon  the  expiration  or  termination  of  this  lease 
or  extension  thereof  pursuant  to  paragraph  12  here- 
of ..  .  lessee  shall  have  and  is  hereby  granted 
.  .  .  the  right  and  option  ...  to  purchase 
all  but  not  part  of  the  site,  facilities  and  machin- 
ery    .     .     ."     (Italics  ours.) 

This  testimony  was  not  only  misleading  to  the  jury  in 
determining  the  rights  of  the  Tavares  Construction  Com- 
pany at  the  time  of  their  extinguishment  by  the  taking  of 
the  Government,  but  it  clearly  revealed  that  Shattuck  was 
unaware  of  all  of  the  rights  of  the  Tavares  Construction 
Company  at  the  time  that  he  made  his  appraisal  of  the 
property  taken  from  that  company  by  the  Government. 

These  examples  do  not  exhaust  by  any  means  the  in- 
stances where  the  Government's  witnesses,  qualified  as 
"expert  appraisers"  sought  to  testify  as  "expert  attorneys" 
and,  in  so  doing,  drew  conclusions  and  made  deductions 
that  were  plainly  in  error  and  as  plainly  misleading  to  the 
jurors. 

In  addition  to  the  testimony  of  the  Government's  wit- 
nesses which  revealed  that  they  did  not  know  what  rights 
and  obligations  were  created  by  the  Agreement  of  Lease, 
the  Government  counsel  in  his  final  argument  to  the  jury 
attempted  to  further  confuse  the  jurors  by  saying  [T.  p. 
1256] : 

"But  I  say  to  you  that  the  claim  of  the  Tavares 
Construction  Company  in  this  goes  out  the  window 
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by  virtue  of  evidence  which  you  can  see.  which  you 
can  feel,  and  which  will  stand  out  before  you  like 
the  tall  pines  in  the  forest  of  truth.  Every  claim  that 
it  has  in  this  lawsuit  stems  from  Exhibit  W.  I  say 
to  you  that,  in  reading  that  document,  if  you  can 
tell  me  what  it  means,  then  you  are  probably  a  better 
man  than  I  am.  I  tell  you  that,  if  the  lawyers  can 
agree  on  what  that  document  means,  they  are  better 
lawyers  than  I  am.  So,  therefore,  their  rights  stem- 
ming from  Plancor  407  are  what  you  are  to  deter- 
mine." 

This  argument  by  Government  counsel  would  appear  to 
be  the  argument  of  one  "seeking  to  take  advantage  of  his 
own  wrong."  Attorneys  for  the  Government  drafted 
Plancor  407  (the  Agreement  of  Lease).  They  inserted  all 
of  its  clauses.  They  were  the  ones  who  made  its  language 
clear  or  unclear.  Despite  that  fact,  the  Government  in 
the  trial  below  argued  that  the  jury  should  give  to  the 
Travares  Construction  Company  nothing  because  no  one, 
not  even  lawyers,  could  agree  as  to  what  that  document 
means.  If  the  Agreement  of  Lease  was,  as  a  matter  of 
fact,  unclear,  the  responsibility  for  that  lack  of  clarity 
rests  with  the  Government  and  it  should  not  in  this  case 
argue,  nor  be  heard  to  argue,  that  the  Travares  Construc- 
tion Company  therefore  has  no  rights  under  the  lease. 

As  a  matter  of  fact,  the  Agreement  of  Lease  does  have 
a  definite  meaning.  That  lease  is  complex,  it  is  true,  but 
we  deny  that  it  is  meaningless.  We  submit  that  that  com- 
plexity disappears  upon  careful  analysis,  and  that,  had  this 
condemnation  not  intervened,  no  problem  of  construction 
would  ever  have  arisen. 

In  light  of  the  errors  which  the  Government  witnesses 
made — and    naturally    so — in    their    construction    of    the 
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agreement  in  question,  and  in  light  of  the  argument  of 
Government  counsel,  based  upon  the  testimony  of  the  Gov- 
ernment witnesses,  that  the  lease  was  without  meaning, 
we  submit  that  it  was  clearly  reversible  error  for  the 
court  not  to  have  instructed  the  jury  in  detail  as  to  the 
legal  rights  of  the  Tavares  Construction  Company  under 
the  Agreement  of  Lease  rather  than  to  have  permitted 
the  jurors  to  arrive  unaided  at  their  own  construction  of 
that  complex  and  technical  contract. 

VI. 

The  Evidence  Is  Insufficient  to  Support  the  Verdict 

and  Judgment. 

The  Government  called  two  expert  witnesses  as  to 
values,  Charles  B.  Shattuck  and  Tom  Mason,  each  of 
whom  expressed  the  opinion  that  the  Tavares  Construc- 
tion Company's  interests  had  a  market  value  of  nothing 
[Tr.  pp.  1116  and  1175].  Both  of  these  opinions  were 
based  upon  erroneous  premises,  and  were  therefore  un- 
worthy of  consideration. 

Mr.  Shattuck  understood  that  Tavares  Construction 
Company  was  there  merely  at  the  will  of  the  Government 
and  that  all  of  Tavares  Construction  Company's  rights 
could  be  cancelled  out  at  any  time  by  the  Government  [T. 
pp.  1113  and  1126  to  1135].  He  understood  that  this 
condemnation  action  was  actually  an  election  by  the  Gov- 
ernment to  cancel  out  all  of  Tavares  Construction  Com- 
pany's rights,  which  cancelled  the  lease  and  the  option 
and  as  a  result  thereof  Tavares  Construction  Company 
had  no  rights  to  be  compensated  for  in  this  action  [T. 
p.  1135]. 

Mr.  Mason  based  his  opinion  as  to  no  value  U])on  his 
opinion  that  the  lease  was  too  speculative  because  of  the 
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many  ifs,  ands,  and  possibilities  of  this  and  that  happen- 
ing such  as  the  right  to  remain  on  the  property  and  to 
the  option  being  cut  off  by  condemnation,  upon  his  knowl- 
edge of  what  happened  after  the  last  war  to  another 
shipyard  realizing  that  we  were  out  of  war  at  the  mom- 
ment  (thereby  basing  his  appraisal  on  1947  conditions  in- 
stead of  1944  conditions),  and  because  it  was  question- 
able as  to  whether  Tavares  Construction  Company  could 
obtain  the  consent  to  an  assignment,  all  of  which  would 
throw  up  a  question  as  to  whether  it  would  be  a  piece  of 
paper  that  you  could  market  [T.  pp.  1200,  1202]. 

Appellants  called  four  expert  witnesses  as  to  values  of 
the  leasehold  estate  of  Tavares  Construction  Company. 
The  opinions  of  these  witnesses  were:  H.  G.  Hotchkiss 
$600,000  |T.  p.  802],  Henry  Phillip  Anewalt  $500,000 
[T.  p.  831],  Roy  F.  Bleifuss  $573,000  [T.  p.  869]  and 
Edwin  A.  Mueller  $500,000  [T.  p.  881]. 

Three  of  these  same  witnesses  testified  as  to  values  on 
behalf  of  the  defendant  City  of  National  City.  Their 
opinions  as  to  values  of  the  National  City  Tidelands  were : 
Anewalt  $630,615  [T.  p.  536],  Hotchkiss  $655,474  [T. 
p.  554],  and  Mueller  $617,900  [T.  p.  589].  The  jury 
believed  these  witnesses  as  evidenced  by  their  verdict  of 
$650,000  for  National  City   |T.  p.   1304]. 

Certainly  the  jury  didn't  believe  these  same  witnesses 
100%  as  to  National  City  and  disbelieve  them  100%  as 
to  Tavares  Construction  Company.  Obviously  the  jury 
followed  the  Court's  final  instruction  that  their  verdict 
will  be  zero  if  they  found  that  the  lease  could  not  be  sold 
[T.  p.  1301].  Obviously  the  jury  read  paragraph  Twenty- 
four  of  the  lease  [T.  p.  64]  which  prohibited  the  sale  of 


the  lease  without  the  consent  of  Defense  Plant  Corpora- 
tion and  which  was  so  emphatically  called  to  their  atten- 
tion by  counsel  for  the  Government  [T.  p.  1262],  and 
there  being  no  evidence  of  such  consent  having  been  given, 
unquestionably  believed  that  they  had  no  alternative  under 
the  Court's  final  instruction  but  to  bring  in  a  verdict  of 
zero. 

In  this  connection  it  is  to  be  noted  that  National  City 
was  prohibited  by  law  [Art.  15,  Sec.  3  of  California  Con- 
stitution; CaHf.  Stat.  1923  Chap.  46,  Sec.  3;  T.  pp.  1207- 
1209]  from  selling  its  tidelands  taken  by  these  proceed- 
ings, yet  the  Court  did  not  instruct  the  jury  that  if  they 
found  that  National  City's  tidelands  could  not  be  sold 
that  then  their  verdict  for  National  City  should  be  zero. 

Thus  two  separate  property  owners  rights  were  sub- 
mitted at  the  same  time  to  the  same  jury  for  evaluation 
upon  the  opinions  of  the  same  witnesses.  Both  owners 
were  prohibited  from  selling.  Yet  the  Court  instructed 
the  jury  that  if  they  found  that  the  Tavares  Construction 
Company's  lease  could  not  be  sold,  then  their  verdict  will 
be  zero  (1303),  but  did  not  give  a  similar  instruction  as 
to  National  City.  Therefore,  the  jury  was  free  to  follow 
these  witnesses'  opinions  as  to  values  as  to  National  City, 
but  not  as  to  Tavares  Construction  Company.  As  a  re- 
sult, their  verdict  was  $650,000  for  National  City  and 
$0  for  Tavares  Construction  Company  [T.  pp.  1304, 
1305]. 

We  submit  that  the  verdict  and  judgment  are  not  sup- 
ported by  the  evidence  but  are  contrary  to  the  evidence, 
and  that  the  trial  has  through  error  resulted  in  a  gross 
miscarriage  of  justice. 
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VII. 
The  Verdict  and  Judgment  Are  Against  Law. 

The  Constitution  requires  that  just  compensation  be 
paid  for  the  taking  of  appellants'  interests  that  has  been 
accomplished  by  this  proceeding.  This  means  that  appel- 
lants were  entitled  to  an  award  of  something.  That  has 
not  been  accomplished  by  a  verdict  and  judgment  of 
nothing. 

An  award  of  nothing  could  only  be  upheld  on  the  basis 
that  appellants  had  no  rights  whatsoever  or  that  nothing 
was  taken  from  them  by  these  proceedings. 

The  Court  instructed  the  jury  that  if  they  found  that 
the  interest  of  the  Tavares  Construction  Company  and  its 
associates  under  said  instrument  of  agreement  is  so  specu- 
lative and  conjectural  that  no  purchaser  in  the  open 
market  would  have  purchased  the  same  except  for  a 
nominal  consideration,  then  their  verdict  must  be  in  a 
nominal  figure  only  [T.  pp.  1293  and  1301].  But  the 
jury  did  not  award  a  nominal  amount.  Instead  the  jury 
found  that  the  lease  could  not  be  sold  and  pursuant  to 
the  Court's  final  direction  returned  a  verdict  of  zero. 

Admittedly  appellants  were  in  jxissession  of  this  100- 
acre  shipyard  and  engaged  in  building  ships  for  the  Gov- 
ernment rent  free,  when  the  taking  took  place.  They  were 
there  under  a  valid  claim  of  right  recognized  as  such  by 
the  Government.  Despite  all  of  the  erroneous  interpre- 
tations placed  on  appellants'  lease  by  the  Government's 
counsel  and  witnesses,  we  submit  that  that  lease  in  definite 
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terms  gave  appellants'  certain  legal  rights,  which  rights 
were  being  enjoyed  and  had  a  value.  Appellants  are  en- 
titled to  have  that  value  determined,  regardless  of  the  fact 
that  they  were  prohibited  by  the  agreement  from  selling 
those  rights. 

We  submit  that  the  verdict  and  judgment  of  nothing  is 
contrary  to  the  Fifth  Amendment  to  the  Constitution. 

Conclusion. 

In  conclusion  we  respectfully  submit  that  the  normal 
method  of  proceeding  to  determine  just  compensation  in  a 
condemnation  case  is  to  first  determine  the  value  of  the 
fee  simple  estate.  Second  determine  the  value  of  the 
lessee's  estate.  Third  deduct  the  value  of  the  lesse's  estate 
from  the  value  of  the  whole  estate,  and  thereby  arrive  at 
the  value  of  the  lessor's  estate. 

In  the  instant  case  had  the  jury  been  instructed  to  first 
determine  the  value  of  the  shipyard,  complete  with  all  the 
facilities  and  improvements  as  of  December  23,  1944  and 
then  to  deduct  therefrom  the  option  price  at  which  the 
lessee  was  permitted  to  purchase  the  shipyard,  the  jury 
could  readily  have  determined  the  value  of  the  purchase 
option  feature  of  the  leasehold  estate. 

This  shows  that  exclusive  of  the  value  of  the  posses- 
sory rights  under  the  lease,  the  lessee  was  entitled  to  re- 
ceive as  just  compensation  for  the  taking  of  its  purchase 
option  the  difference  between  the  market  value  of  the 
shipyard  and  the  option  price  at  which  lessee  cnnld  lia\x" 
purchased  the  complete  shipyard  including  site,   facilities 


and  machinery  as  of  December  23,  1944  or  at  any  time 
within  the  option  period  as  specified. 

This  measure  of  determining  just  compensation  would 
produce  in  dollars  the  same  award  as  if  lessee  were  suing 
for  damages  for  breach  of  its  purchase  option  contract. 
As  the  plaintiff  was  here  seeking  to  acquire,  and  did  ac- 
quire by  its  declaration  of  taking  and  the  judgment  herein, 
the  purchase  option  for  the  very  purpose  of  being  relieved 
from  plaintiff's  obligations  as  grantor  of  said  option,  it 
is  indeed  difficult  to  see  why  the  measure  of  just  compen- 
sation in  eminent  domain  should  not  be  the  same  as  the 
measure  of  damages  for  plaintiff's  breach  of  the  option 
contract. 

The  loss  to  the  lessee  is  the  same  and  the  rule  of  reason 
clearly  indicates  that  the  measure  of  recovery  as  to  the 
option  feature  of  the  leasehold  estate  should  be  the  same. 

Such  an  instruction  by  the  trial  court  would  have  been 
very  simple  for  the  jury  to  understand,  and  upon  the  proof 
made  the  jury  could  have  returned  a  verdict  on  the  merits 
of  the  case.  Under  the  instructions  as  given,  the  jury 
was  not  permitted  to  decide  the  question  of  just  compen- 
sation, and  the  matter  was  by  the  trial  court  erroneously 
reserved  for  future  determination  either  by  the  Court  of 
Claims  or  in  some  other  forum. 

We  respectfully  submit  that  this  proceeding  should  be 
remanded  to  the  trial  court  with  instructions : 

1.  To  vacate  and  set  aside  the  judgment  herein  inso- 
far as   the  appellants  are  concerned. 


2.  To  grant  the  appellants'  Motion  for  a  New  Trial, 
and 

3.  To  be  governed  upon  the  new  trial  by  the  principles 
of  law  for  determining  just  compensation  as  set  forth  in 
appellants'  brief. 

Respectfully  submitted, 

John  M.  Martin, 
Frank  L.  Martin,  Jr., 

Attorneys  for  Appellants  and  Cross-Appellees. 
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OPINIONS  BELOW. 

The  district  court's  memorandum  entitled  "Ruling  on 
Pre-Trial"  (R.  307-309)  has  not  been  reported.  The  dis- 
trict court  wrote  no  opinion  in  connection  with  its  final 
judgment  entered  June  6,  1947.  Its  oral  opinion  (R.  1428- 
1448)  pursuant  to  which  it  ordered  the  judgment  modified 
and  corrected  (R.  1459)  has  not  been  reported. 


JURISDICTION. 

These  are  appeals  in  an  eminent  domain  proceeding 
brought  by  the  United  States  (E.  2).  From  the  final 
judgment  entered  June  6,  1947  (R.  311-330),  appealing 
condemnees  filed  their  notice  of  appeal  on  August  26,  1947 
(E.  367),  From  an  order  entered  December  2,  1947,  cor- 
recting and  modifying  the  judgment  (E.  1459),  the  United 
States  filed  its  notice  of  appeal  on  March  1,  1948  (R. 
1460-1461).  The  jurisdiction  of  the  district  court  over 
the  proceeding  rests  on  the  Act  of  August  1,  1888,  40 
U.  S.  C.  sec.  257,  and  the  Second  War  Powers  Act,  56 
Stat.  176,  50  U.  S.  C.  App.  sees.  631-645b  (E.  6).  Jurisdic- 
tion of  the  district  court  to  correct  and  modify  the  judg- 
ment was  sought  to  be  invoked  under  Rules  60,  75  (h) 
and  81  (7),  Federal  Rules  of  Civil  Procedure,  and  Section 
473,  California  Code  of  Civil  Procedure  (R.  382).  Juris- 
diction of  this  Court  is  invoked  under  Section  128  of  the 
Judicial  Code,  as  amended,  28  U.  S.  C.  sec.  225(a). 

QUESTIONS  PRESENTED. 
Appeal  of  Tavares  Construction  Company,  Inc.,  et  al. 

1.  Whether  the  issue  of  just  compensation  for  appel- 
lants' option  to  purchase  the  property  from  the  United 
States  was  presented,  tried  and  determined  in  this  pro- 
ceeding. 

2.  Whether  there  was  reversible  error  in  the  trial  court's 
instructions,  to  which  no  objection  was  made,  on  how  ap- 
pellants' compensation  should  be  determined. 

3.  Whether  it  was  reversible  error  to  let  the  United 
States  impeach  appellants'  evidence  by  showing  an  un- 
qualified admission  of  fact  made  by  appellants  in  an  offer 
of  compromise. 

4.  Whether  there  was  reversible  error  in  the  Govern- 
ment's argument  to  the  jury,  to  which  no  objection  was 
made. 

5.  Whether  there  was  reversible  error  in  the  trial  court's 
failure  to  instruct  the  jury  on  the  legal  effect  of  appel- 
lants' lease  and  option  agreement,  when  no  such  instruc- 
tion was  requested. 


6.  Whether  the  verdict  and  judgment  are  supported  by 
evidence. 

7.  Whether  there  was  prejudicial  error  in  awarding  ap- 
pellants nothing  rather  than  nominal  damages. 

Appeal  of  the  United  States. 

1.  Whether  the  trial  court  erred  or  exceeded  its  juris- 
diction when,  after  appeal  had  been  taken  from  the  final 
judgment,  it  ordered  that  the  judgment  be  modified  to 
exclude  appellants'  option  to  purchase  the  property  con- 
demned. 

STATEMENT. 

Concurrently  with  the  acquisition  of  an  interest  in  the 
property  here  being  condemned,  the  United  States  gave 
to  appellants  a  lease  of  the  property,  coupled  with  a  pur- 
chase option.  After  filing  its  original  petition  herein  to 
condemn  the  fee  simple  title,  the  United  States  filed  an 
amended  and  supplemental  complaint  to  take  in  addition 
the  interests  granted  to  appellants  by  the  lease.  The  fun- 
damental issue  on  these  appeals  is  whether  the  compensa- 
tion payable  for  the  taking  of  such  interest  was  correctly 
determined.  Stated  more  fully,  the  material  facts  are  as 
follows : 

On  November  27,  1941,  Concrete  Ship  Constructors  en- 
tered into  a  contract  with  the  United  States  Maritime 
Commission  (R.  97-128)  to  construct  concrete  barges  at 
National  City,  California,  in  a  yard  to  be  furnished  by  the 
contractor  and  financed  by  the  Defense  Plant  Corporation 
(R.  99).  On  December  27,  1941,  the  Tavares  Construction 
Company  ^  entered  into  an  agreement  with  Defense  Plant 
Corporation  regarding  the  yard  to  be  used.  That  agree- 
ment, known  as  ''Plancor-407"  (E.  49-67,  admitted  as 
Ex.  W,  R.  696-697)  provided  that  the  Tavares  Company, 
having  or  being  about  to  secure  a  lease  of  a  six-acre  tract 


1  All  the  rights  of  the  Tavares  Construction  Company  were  held 
in  trust  for  the  benefit  of  Concrete  Ship  Constructors,  a  joint  ven- 
ture comprising  the  Tavares  Company  and  its  other  co-appellants. 
For  the  purposes  of  this  appeal  it  is  imnecessary  to  distinguish  be- 
tween those  parties,  and  they  are  generally  referred  to  collectively 
as  the  Tavares  Construction  Company  in  the  Record  and  in  appel- 
lants' brief  (cf.  R.  660,  681;  Appehants'  Br.  10). 


of  harbor  land  in  National  City,  woukl  assign  that  lease 
to  Defense  Corporation  and  would  construct  shipyard  fa- 
cilities on  the  property  at  the  expense  of  Defense  Corpo- 
i-ation,  the  cost  to  Defense  Corporation  not  to  exceed  $404,- 
500  nor  include  executive  salaries  or  overhead  except  direct 
expenses  approved  by  Defense  Corporation.  The  agree- 
ment provided  that  Defense  Corporation  subleased  the  site 
and  leased  the  facilities  to  the  Tavares  Company  for  a 
term  ending  December  31,  1947,  to  be  automatically  ex- 
tended to  December  31,  1949,  to  be  used  for  construction 
of  boats  for  the  Government  but  not  for  other  purposes 
without  permission ;  that  the  Tavares  Company  would  pay 
for  insurance,  taxes  and  utilities  and  would  pay  as  rent 
$83,327  for  each  boat  delivered  to  the  United  States  until 
Defense  Corporation  was  reimbursed  for  the  cost  of  the 
yard,  after  which  no  rent  was  to  be  paid.  Paragraph  12 
provided  that  either  party  could  terminate  the  lease  by 
giving  notice  that  the  Tavares  Company  no  longer  needed 
substantial  use  of  the  yard  for  construction  of  boats  for 
the  United  States.  Paragraph  14  gave  to  Defense  Cor- 
poration the  right  to  cancel  the  lease  if  (a)  substantially 
all  of  the  Tavares  Company's  shipbuilding  contracts  with 
the  United  States  w^ere  terminated  or  canceled,^  or  (b)  the 
United  States  was  refused  priority  with  respect  to  use  of 
the  facilities,  or  (c)  the  Tavares  Company  became  insol- 
vent, or  (d)  the  Tavares  Company  violated  terms  of  the 
lease.  If  the  lease  expired  or  was  terminated  under  para- 
graph 12  or  14  (a),  the  Tavares  Company  was  given  for 
90  days  the  privilege  of  negotiating  for  the  purchase  or 
lease  of  part  or  all  of  the  facilities  and  machinery  and  the 
option  to  buy  the  entire  site,  facilities  and  machiner}^  for 
the  then-unreimbursed  cost  or  cost  less  depreciation,  which- 
ever was  greater,  and  for  another  90  days  the  privilege 
(if  it  could  lawfully  be  given)  of  meeting  any  offer  for 
the  purchase  of  part  or  all  of  the  facilities  and  machinery. 
The  agreement  further  provided  that  Defense  Corporation 
could  transfer  the  lease  to  another  branch  of  the  Govern- 
ment, but  the  Tavares  Company  could  not  sublease  or  as- 
sign its  rights  without  permission. 


^  Those  contracts  could  all  he  canceled  ])y  the  Maritime  Commis- 
sion at  any  time  (R.  124,  163-164,  215). 


On  January  1,  1942,  the  Tavares  Company  secured  a 
lease  (R.  129-134)  from  the  City  of  National  City  covering 
an  18-acre  tract  (designated  parcel  1  in  the  present  pro- 
ceeding; R.  6),  and  assigned  the  lease  to  Defense  Corpora- 
tion (R.  134-135)  pursuant  to  their  agreement.^ 

Plancor-407  was  amended  on  April  13,  July  1,  July  29, 
and  August  12,  1942  (R.  68,  72,  77,  81),  to  "increase  the 
permissible  cost  of  the  facilities  and  the  rent  to  be  paid. 
The  Tavares  Company  was  given  contracts  for  additional 
boats  on  June  30,  1942  (R.  186-220),  and  October  26,  1943 
(R.  136-172),  and  a  larger  yard  became  necessary.  The 
original  petition  in  the  present  case  was  tiled  November 
10,  1942,  at  the  request  of  the  Chairman  of  the  Maritime 
Commission,  to  condemn  in  fee  simple  the  original  yard 
(parcel  1)  and  ten  additional  parcels,  numbered  2  to  11 
(R.  2-17).  On  the  same  day  an  order  was  entered  for 
possession  of  parcels  4  and  5  after  30  days  and  for  imme- 
diate possession  of  the  other  parcels  (R.  21-23).  On  the 
following  day  Plancor-407  was  again  amended  to  increase 
the  permissible  cost  of  the  properties  and  the  rent,  and 
to  add  the  condemnation  award,  when  determined,  to  the 
permissible  cost,  to  the  total  rent,  and  to  the  option  price 
(R.  86-91).  Rent  and  permissible  cost  were  again  in- 
creased on  March  9,  1943  (R.  92-96). 

On  October  3,  1944,  a  declaration  of  taking  as  to  parcels 
A*  and  2  to  11,  inclusive,  was  filed  (R.  28-34)  and  judg- 
ment entered  thereon  (R.  35-41).  On  December  23,  1944,  an 
amended  declaration  of  taking  was  filed  which  included  par- 
cel 1  (R.  42-48).  Judgment  on  the  amended  declaration  of 
taking  was  entered  December  27,  1944  (R.  242-248). 

On  January  15,  1945,  the  United  States  filed  an  amended 
and  supplemental  complaint,  to  take  all  interests  in  the 
property  except  those  of  the  United  States  and  Defense 
Plant  Corporation  (R.  249-258).     On  motion  of  appellants 


^  A  lease  of  six  of  these  18  acres  had  previously  been  given  by 
National  City  to  the  Allied  Engineering  and  Shipbuilding  Company 
which  in  turn  had  assigned  it  to  the  Tavares  Company  (R.  278,  875- 
876,900). 

*  On  September  23, 1944,  the  petition  had  been  amended  to  include 
a  twelfth  piece  of  land,  designated  Parcel  A  (R.  24-26)  and  an 
order  for  immediate  possession  of  it  was  entered  (R.  27). 


(R.  259-264)  the  United  States  was  ordered  (R.  265)  to 
tile  a  bill  of  particulars,  which  it  did  on  April  16,  1945 
(R.  266-267),  stating  that  it  songht  to  take  all  tlie  interest 
of  appellants  in  the  property. 

On  October  4,  1946,  the  parties  filed  a  joint  pre-trial 
memorandum  submitting  to  the  court  the  questions  of 
whether  the  lease  and  option  rights  of  appellants  under 
Plancor-407  were  taken  in  this  action,  and  whether  appel- 
lants had  a  compensable  interest  in  the  property  (R.  301- 
306).  On  October  10,  1946,  Judge  Yankwich  filed  his 
pre-trial  ruling  answering  both  questions  in  the  affirmative 
(R.  307-309),  and  on  February  5,  1947,  his  order  to  the 
same  effect  (R.  310).  The  latter  order  also  approved  a 
stipulation  of  the  parties  (R.  278-300)  as  to  certain  facts. 

The  case  was  tried  before  Judge  McCormick  sitting  with 
a  jury,  February  17  through  27,  1947  (R.  392-1305).  At 
the  trial  it  was  stipulated  that  the  Tavares  Company's 
lease  coupled  with  an  option  was  taken  by  the  United 
States  on  December  23,  1944   (R.  401). 

The  fee  title  to  the  tidelands  here  involved  was  held  b}^ 
the  City  of  National  City  under  legislative  grant  from  the 
State  of  California  which  carried  the  provision  that  they 
should  never  be  conveyed  away,  and  if  conveyed  would  re- 
vert to  the  State  (R.  406-407).  The  State  conceded  that 
one  dollar  would  be  just  compensation  for  its  interest  in 
the  tidelands,  but  objected  to  the  taking  on  the  ground 
that  it  was  for  the  purpose  of  giving  a  purchase  option 
to  the  Tavares  Company,  which  the  State  argued  was  not 
a  public  purpose.  It  was  thereupon  pointed  out  on  behalf 
of  the  Tavares  Company  that  the  objection  was  obviated 
by  the  fact  that  by  the  amended  and  supplemental  com- 
plaint the  purchase  option  given  to  the  Tavares  Company 
was  also  being  condemned  by  the  United  States  (R.  410- 
414).  The  court  indicated  that  it  would  request  the  State 
to  present  its  views  if  it  became  necessary  to  consider  the 
question  (R.  414-415).     No  sucli  request  was  ever  made. 

Pursuant  to  ruling  of  the  court  (R.  438,  444)  the  burden 
of  going  forward  was  taken  by  the  defendants,  first  the 
fee  owners  Carl  and  Pearl  Johnson  as  to  Parcel  9  (R. 
452-490)  and  National  City  as  to  Parcels  1,  2,  3,  5,  6,  7,  8 
and  A  (R.  491-596),  then  tlie  lessees  San  Francisco  Bridge 
Company  as  to  Parcel  7  and  part  of  Parcel  A  (R.  597-660) 
and  appellants  as  to  all  parcels  (R.  660-922).     The  court 


allowed  all  parties  to  stipulate  that  adverse  rulings  should 
be  deemed  excepted  to  (R.  462-463). 

National  City,  in  presenting  its  evidence,  faced  the  diffi- 
culty of  proving  the  "market  value"  of  its  tidelands 
which  the  state  law  provided  could  not  be  sold  (R.  491- 
492).  That  difficulty  was  met  by  introducing  testimony  as 
to  what  would  have  been  the  market  value  of  the  land  if  it 
could  have  been  sokf  (R.  534,  536,  553,  557,  561-562,  579). 

At  the  commencement  of  appellants'  case,  their  counsel 
indicated  that  they  regarded  their  purchase  option  as  part 
of  the  interest  taken  by  the  United  States  and  to  be  eval- 
uated in  this  proceeding  (R.  663-664).  Appellants  in- 
formed the  court  that  they  intended  to  otfer  evidence  of 
the  value  of  the  services  rendered  by  them  as  consideration 
for  their  rights  under  the  agreement,  conceding  that  it  had 
nothing  to  do  with  the  normal  measure  of  compensation  or 
market  value  of  their  rights  but  contending  that  where 
the  United  States  condemns  rights  under  a  contract  with 
itself,  it  must  pay  at  least  as  much  as  the  consideration 
given  for  the  rights,  or  the  amount  that  could  have  been 
recovered  in  the  Court  of  Claims  in  an  action  for  breach 
of  the  contract  (R.  698-701).  The  court  stated  that  ap- 
pellants would  not  be  allowed  to  show  what  they  could 
have  recovered  in  a  suit  for  breach  in  the  Court  of  Claims, 
but  that  the  case  would  be  submitted  to  the  jury  on  the 
theory  that  the  jury  should  fix  just  compensation  (R.  701- 
702).  In  connection  with  otfers  in  evidence  of  portions  of 
the  pre-trial  stipulation  and  agreed  statement  of  facts, 
the  court  stated  that,  in  valuing  the  option,  occurrences 
and  agreements  betw^een  the  parties  subsequent  to  De- 
cember 23,  1944,  should  be  excluded  from  consideration  as 
irrelevant.  So  far  as  they  might  afford  basis  for  recovery 
for  breach  or  frustration,  the  court  indicated  that  they 
could  only  be  litigated  in  the  Court  of  Claims  (R.  725-727). 

For  appellants,  five  witnesses  testified  as  to  the  value  of 
appellants'  rights  under  the  agreement,  valuing  them  at 
$750,000  (Tavares,  R.  748),  $600,000  (Hotchkiss,  R.  802), 
$500,000  (Anewalt,  R.  831),  $573,000  (Bleifuss,  R.  869)  and 
$500,000  (Mueller,  R.  881),  respectively.  Each  of  these 
witnesses  stated  that  he  included  the  option  in  valuing  ap- 
pellants' contract  rights  (R.  747-748,  750,  757;  802,  810,  813. 
818-819;  833,  835,  843;  870;  887,  893-894).  Neither  Mr. 
Tavares  nor  Mr.  Anewalt  made  anv  allocation  of  value 
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between  the  lease  and  the  option  (R.  776,  843).  Mr.  Muel- 
ler testified  that  the  option  was  worth  $500,000  and  tlie  lease 
itself  was  worthless  (R.  881,  901).  Mr.  Anewalt  justified 
his  appraisal  by  statini^-  that  appellants'  profits  had 
amounted  to  $1,000,000  a  year  (R.  851).  The  United  States 
maintained  a  continuous  objection  to  appellants '  testimony, 
on  the  ground,  among  others,  that  a  purchase  option  was 
not  such  an  interest  in  the  property  as  to  be  compensable 
in  eminent  domain.  That  objection  was  consistently  over- 
ruled on  the  ground  that  the  court  would  not  deviate  from 
the  pre-trial  ruling  that  the  option  was  taken  and  compen- 
sable in  this  proceeding  (R.  745-747,  781,  802,  830-831,  869, 
881;  cf.  R.  1395-1398). 

Mr.  Tavares  testified  that  a  minimum  fee  for  appellants' 
supervisory  services  in  constructing  the  shipyard  facilities 
would  have  been  10%  of  cost  plus  2%  for  designing  and 
engineering  services  (R.  741).  On  cross-examination  the 
United  States  introduced,  solely  as  impeachment  of  that 
testimony  (R.  788),  a  statement  by  appellants  that  a  min- 
imum supervisory  fee  would  have  been  3%,  or  $80,000  (R. 
770-771).  Appellants'  objection  that  the  statement  was 
inadmissible  because  contained  in  an  offer  of  compromise 
was  overruled  (R.  769). 

With  the  approval  of  the  court,  it  was  stipulated  that  the 
price  that  appellants  would  have  had  to  pay  under  their 
option,  as  of  December  23,  1944,  was  $2,141,236.49  as  shown 
by  appellants'  Exhibit  Q  (R.  652-658,  1305-1333). 

For  the  United  States,  Mr.  Shattuck  and  Mr.  Mason 
testified  that  the  lease  and  option  liad  no  market  value 
because  the  lease  tenure  was  subject  to  many  doubts  and 
uncertainties,  and  because  the  purchase  price  called  for 
by  the  option  was  greatly  in  excess  of  the  value  of  the 
property  (R.  1111-1117,  1132-1140,  1150-1153,  IKiO,  1175, 
1180,  1199-1200,  1202,  1205). 

Witnesses  both  for  appellants  (R.  749,  798-801,  832-835, 
870,  884-889)  and  for  the  United  States  (R.  1097-1104, 
1114-1117,  1169-1171)  in  testifying  as  to  the  value  of  ap- 
pellants' rights  under  the  lease  and  o])tion  agreement  ex- 
plained what  they  understood  those  rights  to  be.  That 
practice  was  initiated  by  appellants,  and  7io  objection  was 
made  to  it  at  any  time.  Although  appellants'  interest 
under  the  lease  could  not  be  transferred  without  consent 
of  the  United  States  (R.  64),  all  the  valuation  witnesses 


assumed  a  transfer,  for  the  purpose  of  determining-  ''mar- 
ket value"  (R.  774,  816,  851,  869,  907,  1095-1096,  1200). 

The  court's  instructions  to  the  jury  included  the  follow- 
ing: 

(As  to  the  National  City  interest:)  The  real  ques- 
tion for  your  determination  is  the  market  value  of 
the  property  at  the  time  of  the  taking  (  R.  1284). 

You  should  give  no  consideration  whatever  to  the 
willingness  or  unwillingness  of  any  or  all  of  tliese 
defendants  to  have  the  Government  take  this  land  or 
any  interest  therein,  if  any  such  there  be.  *  *  *  Mar- 
ket value  does  not  depend  in  any  degree  upon  the 
owner's  will   (R.  1285). 

You  will  likewise  disregard  any  agreements  between 
the  state  and  the  city  limiting  the  uses  (R.  1286). 

(As  to  appellants'  interest:)  The  interest  of  the 
Tavares  Construction  Company  and  its  associates 
arises  out  of  an  instrument  which  is  in  evidence  as 
defendants'  Exhibit  W,  an  agreement  entered  into 
between  Tavares  Construction  Comj^any  and  the  De- 
fense Plant  Corporation;  you  are  to  determine  what 
is  the  fair  market  value  of  the  interest  arising  out  of 
such  instrument,  to  wit,  what  is  the  amount  for  which 
the  interest  of  said  Tavares  Construction  Company 
and  its  associates  under  said  instrument  of  agreement 
could  have  been  sold  for  on  the  open  market  for  cash 
on  December  23,  1944,  the  date  it  was  taken  or  can- 
celled by  this  proceeding  or  w^ithin  a  reasonable  time 
thereafter;  and  in  this  connection  if  you  find  that  the 
interest  of  the  Tavares  Construction  Company  and  its 
associates  under  said  instrument  of  agreement  is  so 
speculative  and  conjectural  that  no  purchaser  in  the 
open  market  would  have  purchased  the  same  except 
for  a  nominal  consideration  then  your  verdict  as  to 
the  interest  of  the  Tavares  Construction  Company  and 
the  Concrete  Ship  Constructors  herein  must  be  in  a 
nominal  figure  only.  You  are  to  take  into  considera- 
tion the  terms  and  conditions  of  the  whole  of  said 
agreement  and  are  to  consider  what  effect,  if  any,  a 
willing  seller  and  a  willing  buyer  would  give  to  all  of 
the  terms  and  conditions  of  said  agreement  with  De- 
fense Plant  Corporation  in  arriving  at  a  determination 
as  to  the  price  for  which  the  interest  of  said  Tavares 
Construction  Company  and  its  associates  under  said 
instrument  of  agreement  would  bring  at  such  sale  (R. 
1293). 
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In  arrivinG;-  at  tlie  amount  of  sucli  award,  if  any,  for 
Tavares  Construction  Company,  Inc.,  that  you  are  also 
instructed  to  take  into  consideration  the  option  rights 
of  Tavares  Construction  Company,  Inc.  to  purchase  the 
entire  shipyard  site,  facilities  and  raacliinerv  *  *  *  (R. 
1294). 

Evidence  has  been  received  in  this  case  with  rela- 
tion to  the  interest  of  the  defendant,  Tavares  Con- 
struction Company,  Inc.  That  interest  arises  out  of 
an  instrument  which  is  in  evidence  as  Defendants'  Ex- 
hibit W.  That  instrument  is  a  lease  coupled  with  an 
option.  In  your  consideration  of  that  feature  of  the 
case  you  will  jjroceed  in  the  same  manner  as  you  pro- 
ceed as  to  the  market  value  of  the  land,  the  question 
being  what  could  it  have  been  sold  for  on  the  open 
market  for  cash  on  December  23,  1944,  the  date  it  was 
taken  or  canceled  by  this  proceeding,  or  shortly  there- 
after, above  what  Tavares  Construction  Company,  Inc. 
would  have  to  liave  paid  under  all  its  terms  and  condi- 
tions. If  you  find  the  company  could  have  made  such  a 
sale  your  verdict  will  be  for  the  amount  you  in  your 
judgment  determine  tlie  company  could  have  gotten  for 
it.  You  will  consider  the  entire  instrument,  not  just 
parts  of  it.  If  you  find  it  could  not  have  been  sold,  then 
your  verdict  as  to  Tavares  Construction  Companv,  Inc. 
will  be  zero  (R.  1295-1296). 

At  the  close  of  the  charge,  the  court  asked  for  exceptions 
(R.  1296).  Appellants  took  none.  After  tlie  jury  had  re- 
tired, it  asked  to  have  the  instructions  as  to  appellants' 
interest  repeated,  which  was  then  done  (R.  1300-1303). 

The  jury  returned  its  verdict  awarding  $6,750  for  the 
Johnson  property  and  $650,000  for  the  National  City 
property,  of  which  latter  $50,000  was  allocated  to  the  San 
Francisco  Bridge  Company  lease.  The  jury  awarded  to 
appellants,  "for  the  condemnation  and  taking  of  all  their 
interests  under  the  agreement  of  December  27, 1941,  (known 
as  Plancor  407,  as  amended)  $0"  (R.  1304-1305).  The 
court  entered  judgment  on  the  verdict  Jniie  6,  1947  (R.  311- 
330),  awarding  api)ellants  notliing  foi-  the  "taking  by  plain- 
tiff of  all  right,  title,  and  interest"  of  appellants  "in  and  to 
the  real  property  *  *  *  and  the  option,  leasehold  and  pos- 
sessory rights  *  *  *"  (R.  327). 

On  June  6,  1947,  appellants  filed  their  motion  for  new 
trial  (R.  331-358),  which  was  heard  on  the  same  day  (R. 
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1334-1417).  All  but  the  first  of  the  contentions  raised  by 
appellants  in  this  Court  were  there  presented.  At  the  hear- 
ing the  court  pointed  out,  among  other  things,  that  appel- 
lants had  made  no  response  to  the  court's  inquiry  whether 
there  were  objections  to  the  instructions  (R.  1374-1378), 
and  that  the  court  had  felt  bound  to  follow  and  had  fol- 
lowed Judge  Yankwich's  pre-trial  ruling  that  the  option 
was  compensable  but  that  did  not  necessarily  mean  that  it 
was  to  be  compensated  for  if  the  jury  found  that  it  had 
no  value  (R.  1395-1398).  New  trial  was  denied  on  July  29, 
1947  (R.  366),  and  on  August  26,  1947,  notice  of  appeal  was 
filed  (R.  367). 

Thereafter,  on  November  18,  1947,  appellants  filed  their 
notice  of  motion  to  correct  and  modif}^  the  judgment  (R. 
381-382).  The  motion  was  heard  on  December  2,  1947  (R. 
389,  1418-1448,  1459).  The  United  States  opposed  the  mo- 
tion on  the  grounds  that  the  judgment  was  correct  as 
entered  (R.  1420-1421),  and  that  the  court  was  without 
jurisdiction  to  modify  the  judgment  after  an  appeal  had 
been  taken  (R.  1423-1424).  However,  the  court  ordered  the 
judgment  amended  in  conformity  with  its  opinion  given 
orally  at  the  hearing,  so  as  to  strike  the  word  ''option" 
from  the  description  of  the  interests  taken  from  appellants 
and  compensated  for  in  this  proceeding  (R.  1436-1445). 
That  was  done  on  the  ground  that  it  had  been  included  by 
inadvertence  and  did  not  reflect  the  judgment  of  the  court 
(R.  1437,  1445).  The  United  States  excepted  to  that  order 
(R.  1446)  and  filed  its  notice  of  appeal  therefrom  on  March 
1,  1948  (R.  1460-1461).  Pursuant  to  stipulation  of  the 
parties  (R.  1463-1465),  this  Court  ordered  consolidation 
of  the  appeals  (R.  1465). 

SPECIFICATION  OF  ERRORS,  ON  APPEAL  BY  THE 
UNITED  STATES  FROM  ORDER  MODIFYING 
JUDGMENT. 

1.  The  district  court  erred  in  making  its  order  of  Decem- 
ber 2, 1947. 

2.  The  district  court  lacked  jurisdiction  to  amend  the 
judgment  entered  June  6, 1947. 

3.  The  district  court  erred  in  concluding  that  the  ques- 
tions as  to  compensation  for  the  option  had  not  been  con- 
sidered or  decided  at  the  trial  of  the  case. 
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4.  The  district  court  erred  in  i^rantinf^  the  motion  of 
November  17,  1947,  to  correct  and  modify  the  record  and 
judi^ment. 

5.  The  district  court  erred  in  holding  that  the  verdict  did 
not  include  compensation  for  the  option. 

SUMMARY  OF  ARGUMENT. 
Appeal  from  the  Judgment. 

The  court  I'uled  on  pre-trial  lliat  a])pellants'  purchase 
option  under  tlie  agreement  of  Deceml)or  27,  11)41,  was  part 
of  their  interest  in  the  property  taken  and  compensable 
herein.  That  view  was  adhered  to  by  tlie  court  during  the 
trial,  in  instructing  the  jury,  and  on  the  motion  for  new 
trial.  All  parties  so  understood  and  all  valuation  testi- 
mony included  the  option  as  well  as  the  lease.  Since  the 
option  was  so  included  in  the  valuation,  it  is  unnecessary  to 
consider  appellants'  contention  that  its  exclusion  would 
have  been  error. 

The  trial  court  correctly  instructed  the  jury  that  appel- 
lants' compensation  should  be  the  market  value,  if  any,  of 
their  interest,  disregarding  the  restrictions  to  which  it 
was  subject.  Since  the  jury  returned  a  substantial  verdict 
in  favor  of  National  City  for  its  inalienable  interest  in  the 
property,  and  the  jury  was  instructed  to  proceed  in  the 
same  way  in  valuing  all  interests,  the  verdict  of  zero  in 
favor  of  appellants  cannot  be  attributed  to  any  misunder- 
standing by  the  jury  to  the  effect  that  appellants'  interest 
could  not  have  a  "market  value"  because  it  was  trans- 
ferable only  on  consent  of  the  lessor.  Rather,  it  must  be 
attributed  to  acceptance  of  tlie  Government's  evidence  that 
appellants'  interest  had  no  value  even  if  alienable.  In  any 
event,  appellants  preserved  no  objection  to  the  instructions. 

The  trial  court  did  not  err  in  allowing  the  United  States 
to  rebut  appellants'  evidence  as  to  tlie  value  of  the  con- 
sideration given  by  them  for  their  lease  agreement  by  in- 
troducing an  inconsistent  admission  made  by  appellants  in 
an  offer  of  compromise.  An  admission  against  interest,  as 
distinguished  from  a  mere  compromise  offei-,  may  be  put 
in  evidence  against  the  party  making  it  even  if  contained  in 
an  offer  of  compromise. 
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The  Government's  argument  to  the  jury  was  supported 
by  the  record  and  was  not  prejudicial.  In  the  absence  of 
motion  for  mistrial,  objection,  or  request  for  admonition  to 
the  jury,  it  could  afford  no  ground  for  appeal.  Appellants' 
present  contention  regarding  it  was  argued  to  the  trial 
court  on  motion  for  new  trial,  which  was  denied.  That 
exercise  of  discretion  by  the  trial  court  should  not  be  re- 
viewed on  appeal. 

Witnesses  for  both  sides  as  to  the  value  of  appellants' 
rights  under  the  lease  testified  as  to  their  understanding  of 
the  effect  of  the  lease.  That  was  necessary  to  an  intelligent 
weighing  of  their  testimony.  If  error,  it  was  invited  by  ap- 
pellants, who  opened  up  that  line  of  inquiry.  The  market 
value  of  the  lease  depended  on  its  appeal  to  prospective 
buyers,  not  on  its  correct  legal  construction.  Its  true  legal 
effect  was  not  in  issue,  and  no  instruction  regarding  it  was 
requested. 

The  verdict  and  judgment  are  supported  by  evidence  and 
are  not  contrary  to  law.  The  error,  if  any,  in  awarding 
nothing  rather  than  nominal  compensation,  is  not  pre- 
judicial. 

Appeal  from  the  Order  Modifying  the  Judgment. 

The  judgment  as  originally  entered  correctly  reflected 
the  issues  tried,  including  compensation  for  appellants' 
purchase  option.  The  order  that  the  option  be  stricken  from 
the  judgment  was  erroneous.  It  was  not  a  correction  of  a 
clerical  error  and,  being  made  after  appeal  had  been  taken 
from  the  judgTQent,  it  was  beyond  the  court's  jurisdiction. 

ARGUMENT. 

Appellants'  third  point  on  appeal  is  based  on  the  over- 
ruling of  their  objection  to  evidence  offered  by  the  United 
States.  With  that  exception,  the  points  urged  by  them 
were  not  preserved  in  the  trial  court  by  offer  of  proof,  ob- 
jection, request  for  instruction,  or  otherwise,  and  therefore 
properly  present  nothing  for  review  by  this  Court.  Atlantic 
Brewing  Co.  v.  William  J.  Brennan  Grocery  Co.,  79  F.  2d  45, 
47  (C.  C.  A.  8,  1935). 

For  purposes  of  clarity,  this  brief  will  discuss  appellants' 
points  both  as  to  substance  and  procedure  in  the  order  in 
which  they  are  presented  in  their  brief. 
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I. 

The  Issue  of  Just  Compensation  for  Appellants'  Purchase 
Option  Was  Tried  and  Determined  in  This  Proceeding. 

Appellants'  firsst  point  on  ai)})eal  is  that  tlie  trial  court 
was  in  error  in  holding  that  it  was  without  power  to  award 
compensation  for  appellants'  option  to  purchase  the  prop- 
ert}^  condemned  (Br.  10-22).  But  the  trial  court  never  held 
that  it  was  without  power  to  award  compensation  for  ap- 
pellants' option.  Its  only  holding  excluding  the  option 
from  the  case  was  made  on  appellants'  own  motion  (R.  381), 
after  entry  of  the  judg-ment  liei-e  appealed  from  and  in  fact 
after  this  appeal  was  taken.  At  that  time,  over  the  protest 
of  the  United  States,  the  trial  court  ordered  the  judgment 
modified  to  omit  the  option  from  the  interests  covered  by 
the  judgment  (R.  1418-1448,  1459).  The  United  States  has 
appealed  from  that  order  (R.  1460).  Throughout  the  trial 
and  up  to  the  time  that  order  Avas  entered,  the  trial  court 
consistently  held,  over  the  repeated  objection  of  the  United 
States,  that  the  option  was  included  in  the  interests  taken 
and  compensable  herein.  All  witnesses  testified  on  that 
basis,  and  the  jury  was  instructed  to  include  the  value  of 
the  option  in  its  award.  The  judgment,  as  originally  entered 
and  appealed  from,  expressly  included  the  option. 

An  examination  of  the  record  shows  that  appellants' 
contrary  assertion  is  unfounded.  On  October  4, 1946,  before 
the  trial,  appellants  and  the  United  States  filed  a  joint 
memorandum  on  pre-trial,  submitting  to  the  court  the 
questions : 

(a)  Have  the  lease  and  option  rights  of  Tavares  Con- 
struction Company,  granted  under  the  "Agreement  of 
Lease"  dated  December  27,  1941,  and  by  tlie  supple- 
ments thereto,  been  taken  ami  condemned  by  this 
action? 

(b)  Does  the  defendant,  Tavares  Construction  Com- 
pany, have  a  compensal)le  interest  in  the  property 
taken  by  the  condemnation  proceeding?   (R.  301-306.) 

By  ruling  filed  October  10,  1946  (R.  307-309),  and  order 
filed  February  5,  1947  (R.  310),  the  court  answered  both 
questions  in  the  affirmative.  In  its  ruling  the  court  said, 
"The  existence  of  the  option  is  a  matter  to  be  considered 
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by  experts  in  determining  the  value  of  the  property  taken" 
(R.309). 

At  the  trial  appellants  adduced  five  witnesses  as  to  the 
value  of  their  rights  under  the  lease  and  option  agreement 
(R.  718-777,  748;  796-827,  802;  828-866,  831;  867-879,  869; 
880-922,  881).  All  of  them  testified  that  they  included  the 
option  in  valuing  appellants'  interest  in  the  property  (R. 
747-748,  750,  757^;  802,  810,  813,  818-819;  833,  835,  843;  870; 
887,  893-894).  Two  of  them,  Mr.  Tavares  and  Mr.  Anewalt, 
testified  that  they  made  no  allocation  of  value  between  the 
lease  and  option  (R.  776,  843).  Another,  Mr.  Mueller,  testi- 
fied that  all  tlie  value  was  in  the  option,  that  the  lease  itself 
had  none  (R.  901).  To  the  testimony  of  each  of  appellants' 
valuation  witnesses  the  United  States  objected  on  the 
ground,  among  others,  that  an  option  was  not  such  an 
interest  in  property  as  to  be  compensable  in  eminent  do- 
main. That  objection  was  invariably  overruled,  the  court 
stating  that  it  would  not  review^  the  pre-trial  ruling  on  the 
point  (R.  745-747,  781,  802,  830-831,  869,  881;  cf.  R.  1395- 
1398).  Without  waiving  its  objection  (R.  1090),  the  United 
States  also  introduced  evidence  as  to  the  value  of  the  option 
along  with  the  lease.  Its  evidence  was  that  the  value  of 
both  was  zero  (R.  1099-1101,  1113,  1116,  1139;  1170,  1175, 
1203).  The  court  explicitly  instructed  the  jury  to  consider 
the  option  in  valuing  appellants'  rights  under  the  contract 
(R.  1294)  and  to  ''consider  the  entire  instrument,  not  just 
parts  of  it"  (R.  1295).  Those  instructions  were  afterward 
repeated  at  the  jury's  request  (R.  1302-1303).  The  verdict, 
as  to  appellants,  was  for  the  "taking  of  all  their  interests 
under  the  agreement"  (R.  1305)  ^  and  the  judgment  entered 
thereon  was  for  the  "taking  by  plaintiff  of  all  right,  title 
and  interest"  of  appellants  ' '  in  and  to  the  real  property  *  *  * 
and  the  option,  leasehold  and  possessory  rights  *  *  *"  (R. 
327).  In  the  face  of  such  a  record  there  is  clearly  no  justi- 
fication for  appellants '  contention  that  the  trial  court ' '  indi- 
cated throughout  the  trial  of  these  proceedings  below  that 
it  was  of  the  conviction  that  a  United  States  District  Court 
was  not  the  proper  forum  to  award  the  Tavares  Construc- 
tion Company  compensation"  for  the  taking  of  its  option 
(Br.  11). 


^  Appellants  made  no  objection  to  the  form  of  the  verdict  when 
it  was  proposed  or  when  it  was  submitted  to  the  jury  (R.  1228- 
1231,1296). 
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Appellants'  present  contention  that  the  court  excluded 
the  option  from  the  issues  at  the  trial  I'csts  on  a  misconstruc- 
tion of  two  rulings  of  the  court.  The  first  occurred  when 
appellants  pi-oposed  to  introduce  evidence  of  the  value  of 
the  services  rendered  by  them  under  the  lease  agreement, 
on  the  theory  that  that  represented  the  minimum  compen- 
sation to  which  they  were  entitled  when  their  rights  under 
the  agreement  were  condemned,  because  it  was  what  they 
could  have  recovered  in  the  Court  of  Claims  if  the  United 
States,  instead  of  condemning  the  agreement,  had  breached 
it  and  appellants  had  sued  in  the  Court  of  Claims  for  the 
breach  (R.  698-699).  The  court  stated  that  the  issue  was 
just  compensation  for  the  taking,  and  that  appellants  would 
not  be  allowed  to  show  what  their  recovery  might  have  been 
in  a  Court  of  Claims  suit  (R.  701-702).  That  statement  was 
plainly  correct.^  Moreover,  it  presents  nothing  for  re- 
view since  it  was  not  a  ruling  excluding  any  evidence  actu- 
ally offered  by  appellant  at  that  time  (R.  700).  Indeed,  the 
United  States  said  it  would  not  object  to  evidence  as  to  the 
fair  value  of  the  supervisory  fee  (R.  700)  and  such  evidence 
was  later  introduced  by  appellants  (R.  741). 

The  second  ruling  now  claimed  by  appellants  to  have  ex- 
cluded the  option  from  the  issues  was  in  fact  no  more  than  a 
ruling  that  appellants  could  not  litigate  in  this  condemna- 
tion case  any  claims  that  they  might  have  against  the  United 
States,  arising  subsequent  to  the  date  of  taking  (R.  725, 
727).  That  ruling  was  made  in  accordance  with  appellants' 
own  contention,  stated  by  their  counsel  as  follows: 

Our  theory  is  that  there  is  a  deadline,  that  there  was 
a  deadline,  of  December  23,  1914,  the  date  when  the  gov- 
ernment took,  by  operation  of  law,  our  leasehold  estate, 
and  as  to  this  lawsuit  I  am  liinited  to  the  market  value 
of  that  (R.  725). 


^Whatever  appellants'  rip;hts  might  have  been  if  there  had  been 
a  breach  of  the  agreement  by  the  United  States,  it  is  clear  that  just 
compensation  in  eminent  domain  is  not  to  be  measured  by  the  con- 
sideration that  the  condemnee  gave  in  acquiring  the  condemned 
property.  He  may  have  made  a  good  bargain,  in  which  ease  the 
United  States  cannot  deprive  him  of  its  benefits;  he  may  have  made 
a  poor  hai-gain,  in  which  ease  the  United  States  cannot  he  required 
to  hear  the  Imrden  of  his  poor  judgment.  T^niied  States  ex  rel. 
T.  V.  A.  v.  Powelson,  319  U.  S.  266,  285  (1943);  Olson  v.  United 
States,  292  U.  S.  246,  255  (1934);  Brooks-Scanlon  Corp.  v.  United 
States,  265  U.  S.  106,  123   (1924). 
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Since  the  ruling  exactly  conformed  to  appellants'  own  con- 
tention there  advanced,  they  are  in  no  position  now  to  com- 
plain of  it.  Moreover,  the  ruling  was  plainly  correct.  No 
rule  is  better  settled  than  that  the  rights  of  the  parties  in  a 
condemnation  proceeding  are  fixed  as  of  the  date  of  taking. 
United  States  v.  Miller,  317  U.  S.  369,  374  (1943).  Th,fe 
court's  ruling  related  only  to  suppositious  occurrences 
after  the  date  of  taking;  it  in  no  way  suggests  that  any 
particular  rights  were  or  were  not  taken.  In  fact,  the  court 
said,  "When  it  comes  to  the  question  of  value  of  the  option, 
it  seems  to  me  that  the  case  can  be  simplified  by  the  optionee 
preserving  in  the  Court  of  Claims  anything  subsequent  to 
the  date  of  the  termination  of  the  project.  *  *  *  Anything 
that  comes  within  the  period  up  to  December  23,  1944,  is  a 
relevant  matter  to  this  case"  (R.  725).  The  court  was 
clearly  laying  down  rules  to  be  followed  in  valuing  the 
option,  and  was  not,  as  appellants  now  contend,  holding  that 
the  option  could  not  be  valued  at  all  in  this  proceeding. 

The  fact  that  appellants,  immediately  after  the  foregoing 
rulings,  introduced  their  evidence  as  to  the  value  of  the 
option,  and  that  the  court  admitted  it  over  the  Government's 
objection  that  the  option  was  not  a  compensable  interest, 
shows  that  the  rulings  were  not  intended  by  the  court  or 
understood  by  appellants  as  excluding  the  option  from  the 
case.  On  their  face  they  are  not  susceptible  of  such  inter- 
pretation. The  court  submitted  the  case  to  the  jury  with 
explicit  and  repeated  instructions  to  include  the  value  of 
the  option  in  their  award.  It  was  not  until  after  the  jury 
returned  its  verdict  awarding  appellants  nothing  for  their 
interests  that  appellants  suggested  that  the  option  had  not 
been  included  in  the  trial.  The  suggestion  is  at  variance 
with  the  plain  facts,  and  is  no  more  than  a  belated  attempt  to 
salvage  for  future  re-litigation  a  claim  that  was  litigated  in 
the  present  proceedings  at  appellants'  insistence  and  was 
determined  in  a  manner  not  to  their  liking. 

Since  the  option  was  included  in  the  valuation,  it  is  un- 
necessary to  consider  appellants'  contention  that  its  ex- 
clusion would  have  been  error.^ 


^  Upon  this  question  see  East  Bay  Mun.  Utility  Dist.  v.  Kieffer,  99 
Cal.  App.  240,  246,  278  Pae.  476,  279  Pac.  178  (1929),  citing  Blatter 
of  City  of  New  York  (Upper  N.  Y.  Bay),  246  N.  Y.  1,  30-34,  157 
N.  E.  911  ( 1927 ) ,  certiorari  denied,  276  U.  S.  626  ( 1928 ) .     Although 
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II. 

The  Trial  Court  Did  Not  Err  in  Instructing  the  Jury  How 
to  Determine  Appellants"  Compensation. 

Appellants  arg-ue  (Br.  23-48)  that  the  trial  court  erred  in 
its  instructions  to  the  jury  as  to  how  appellants'  compensa- 
tion, if  any,  should  be  determined.  After  giving  the  charge, 
the  court  asked  if  there  were  any  exceptions  (R.  1296)  and 
appellants  made  no  objection,  either  then  or  when  the 
charge  as  to  their  compensation  was  later  repeated,  in  the 
presence  of  appellants'  counsel  (R.  1300),  at  the  jury's  re- 
quest (R.  1300-1303).  Appellants  now  contend  that  they  can 
challenge  the  instructions  in  this  Court  without  having  done 
so  below,  because  that  right  is  given  by  section  647  of  the 
California  Code  of  Civil  Procedure,  and  the  procedure  in 
federal  condemnation  proceedings  is  required  to  conform 
to  local  law.  General  Condemnation  Act  of  August  1,  1888, 
40  U.  S.  C.  sec.  258.  Appellants  are  mistaken  as  to  the  scope 
and  effect  of  the  conformity  provisions.  It  has  uniformly 
been  held  that  such  provisions  do  not  include  the  manner  of 
preserving  objections  for  the  purposes  of  appeal,  and  that 
regardless. of  local  practice  a  federal  appellate  court  ^^dll 
not  review  action  of  a  trial  court  if  no  objection  was 
preserved  at  the  trial.  United  States  v.  United  States 
Fidelity  Co.,  236  U.  S.  512,  529  (1915)  (General  Conformity 
Act,  28  U.  S.  C.  sec.  724) ;  Grand  River  Dam  Authority  v. 
Thompson,  118  F.  2d  242  (C.  C.  A.  10,  1941)  (conformity 
provision  for  eminent  domain  proceedings  under  the  Fed- 
eral Power  Act,  16  U.  S.  C.  sec.  814).  The  conformity  pro- 
visions of  the  General  Condemnation  Act  here  involved  are 
not  distinguishable  from  those  construed  in  the  cited  cases. 
Cf.  Comparet  v.  United  States,  164  F.  2d  452  (C.  C.  A.  10, 
1947).  This  Court  has  held,  in  cases  arising  in  California 
under  the  General  Conformity  Act,  tliat  failure  to  object  to 
instructions  at  the  trial  precluded  a  review  of  them  on  ap- 
peal. Fidelity  S  Casualty  Co.  of  New  York  v.  Griner,  44  F. 
2d  706,  708  (1930) ;  Radius  v.  Travelers  Ins.  Co.,  87  F.  2d 
412,  415  (1937).     Not  having  preserved  objections  to  the 

the  meaniiif?  of  "properly"  as  used  in  the  Fifth  Amendment  is  a 
federal  (luestion,  it  will  normally  obtain  its  content  by  reference  to 
local  law.  United  States  ex  rel.  T.  V.  A.  v.  Powelson,  319  U.  S.  266, 
279  (1943). 
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instructions,  appellants  are  not  entitled  to  attack  them  on 
appeal. 

Appellants '  contention  is  equally  unsound  on  its  merits.  It 
is  their  theory  that  the  trial  court  in  effect  charged  the  jury 
that  if  appellants'  interest  in  the  property  was  not  trans- 
ferable then  no  compensation  should  be  allowed  for  it.  They 
argue  at  length  that  such  is  not  the  law.  That  may  be  con- 
ceded. However,  the  United  States  does  not  concede  that 
such  an  instruction  was  given,  or  was  understood  by  the 
jury  to  have  been  given,  or  if  it  had  been  given,  could  have 
had  any  effect  on  the  verdict  under  the  evidence. 

The  instruction  to  which  appellants  object  was  as  fol- 
lows: 

Evidence  has  been  received  in  this  case  with  relation 
to  the  interest  of  the  defendant,  Tavares  Construction 
Compan)^,  Inc.  That  interest  arises  out  of  an  instru- 
ment which  is  in  evidence  as  Defendants'  Exhibit  W. 
That  instrument  is  a  lease  coupled  with  an  option.  In 
your  consideration  of  that  feature  of  the  case  you  will 
proceed  in  the  same  manner  as  you  proceed  as  to  the 
market  value  of  the  land,  the  question  being  what 
could  it  have  been  sold  for  on  the  open  market  for  cash 
on  December  23,  1944,  the  date  it  was  taken  or  can- 
celed by  this  proceeding,  or  shortly  thereafter,  above 
what  Tavares  Construction  Company,  Inc.  would  have 
to  have  paid  under  all  its  terms  and  conditions.  If  you 
find  the  company  could  have  made  such  a  sale  your 
verdict  will  be  for  the  amount  you  in  your  judgment 
determine  the  company  could  have  gotten  for  it.  You 
will  consider  the  entire  instrument,  not  just  parts  of  it. 
If  you  find  it  could  not  have  been  sold,  then  your  ver- 
dict as  to  Tavares  Construction  Company,  Inc.  will  be 
zero  (R.  1295-1296). 

The  agreement  which  created  appellants'  interest  in  the 
property  provided  that  it  could  not  be  transferred  without 
the  consent  of  Defense  Plant  Corporation  and  the  Maritime 
Commission  (R.  64).  Appellants  argue  that  in  view  of  this 
provision  the  single  sentence  ' '  If  you  find  it  could  not  have 
been  sold,  then  your  verdict  as  to  Tavares  Construction 
Company,  Inc.  will  be  zero"  in  effect  directed  a  zero 
verdict  (Br.  34).  It  cannot  be  so  understood.  The  form  of 
the  verdict  submitted  to  the  jury   (R.  1296),  which  pro- 
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vided  a  place  for  an  award  to  appellants,  demonstrates  the 
error  of  appellants'  contention  that  the  quoted  sentence 
*'was  nothing  more  than  a  direction  by  the  court  to  award 
nothing  to  tlie  Tavares  Construction  Company  *  *  *"  (Br. 
34).  The  quoted  paragrapli,  as  a  whole,  plainly  deals  only 
with  the  question  of  how  inuch  an  assumed  buyer  would 
have  paid.  The  court  said,  "The  question  being  what  could 
it  have  been  sold  for  *  *  *  above  what  Tavares  Construc- 
tion Company,  Inc.  would  liave  to  have  paid  under  all  its 
terms  and  conditions.  If  you  find  the  company  could  have 
made  such  a  sale"  (i.  e.,  a  sale  for  a  sum  above  tlie  pay- 
ments called  for  by  the  agreement)  "your  verdict  will  be 
for  the  amount  you  in  your  judgment  determine  the  com- 
pany could  have  gotten  for  it."  In  such  a  context,  the  di- 
rection to  award  nothing  if  it  could  not  have  been  sold 
plainly  meant,  if  no  buyer  would  have  paid  anything  for  it. 
That  this  was  the  true  meaning  is  made  perfectly  plain 
by  the  instruction  to  "proceed  in  the  same  manner  as  you 
proceed  as  to  the  market  value  of  the  land"  (R.  1295). 
Most  of  the  land  was  owned  by  National  City  under  a  legis- 
lative grant  which  made  it  strictly  inalienable.  Cal.  Stats. 
1923,  c.  46  (R.  491-492,  1209).  Nevertheless  all  witnesses  as 
to  its  value  assumed  its  marketability  (R.  534,  536,  553,  561, 

579,  962,  1027,  1087),  and  the  court  instructed  the  jury  in 
fixing  its  market  value  to  disregard  any  agreements  be- 
tween the  state  and  the  city  limiting  its  uses  (R.  1286).  The 
instruction  to  proceed  in  the  same  manner  as  to  apyjellants' 
interest  necessarily  incorporated  this  charge  along  with  the 
rest  of  the  court's  definition  of  market  value. 

The  National  City  jjroperty  was  strictly  inalienable,  yet 
all  witnesses  agreed  that  it  had  market  value  (R.  536,  554, 

580,  944, 1024, 1089)  and  the  court  gave  no  instruction  to  the 
jury  concerning  the  possibility  that  it  could  not  be  sold.  Ap- 
pellants' property,  on  the  other  hand,  was  not  inalienable 
but  was  only  subject  to  the  requirement  that  sales  be  con- 
sented to  by  the  Government,  and  there  was  evidence  in  the 
record  that  such  consent  could  probably  have  been  secured 
(R.  774).  There  was  no  testimony  that  appellants'  interest 
lacked  market  value  because  it  was  inalienable;  there  was 
testimony  that  it  had  no  market  value  because  the  lease  was 
subject  to  many  contingencies  and  uncertainties  and  the 
option  called  for  a  price  far  in  excess  of  the  value  of  the 
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property  (R.  1111-1117,  1199-1200).  On  such  a  record,  the 
instruction,  conhned  to  appellants'  interest  only,  to  award 
nothing  if  it  could  not  be  sold,  obviously  referred  only  to  the 
possibility  that  it  would  not  be  attractive  to  buyers.  That 
it  was  so  understood  by  the  jury  is  clearly  shown  by  the 
fact  that  a  substantial  verdict  was  returned  in  favor  of 
National  City  (R.  321,  1304),  although  the  instruction  was 
that  the  jury  should  proceed  '4n  the  same  manner"  in 
valuing  both  interests.  Even  if  the  jury  had  understood 
the  instruction  to  mean  that  the  award  should  be  zero  if 
axjpellants'  interest  was  inalienable,  that  could  not  have 
affected  the  verdict  because,  as  already  pointed  out,  appel- 
lants' interest  was  not  inalienable. 

Appellants'  statement  (Br.  35)  that  the  United  States 
sought  throughout  the  proceedings  to  prove  that  the  rights 
of  appellants  were  inalienable  is  not  true.  Of  course  an 
interest  that  is  freely  transferable  is  more  desirable  and 
to  that  extent  more  valuable  than  one  that  is  not.  In  that 
sense  the  witnesses  for  the  United  States  did  consider  the 
restrictions  on  assignment  as  one  element  affecting  value 
(R.  1102,  1173).  However,  in  determining  how  much  ap- 
pellants' interest  could  be  sold  for,  they  both  assumed  a 
sale  (R.  1095,  1200).  That  is  to  say,  they  determined  how 
much  a  willing  buyer  would  pay  to  secure,  and  how  much  a 
willing  seller  would  accept  to  give  up,  an  interest  of  re- 
stricted alienability  such  as  appellants  had.  That  is  pre- 
cisely the  usual  and  proper  measure  of  compensation; 
appellants'  attempt  to  read  into  it  an  inconsistent  and  con- 
fiscatory theory  of  compensation  is  not  justified  by  the 
record. 

It  is  thus  clear  that  appellants'  attack  upon  the  instruction 
to  the  jury  and  upon  the  method  of  valuation  adopted  by  the 
trial  court  is  unwarranted  in  view  of  the  record.  Moreover, 
we  submit  that  the  alternative  method  of  valuation  suggested 
for  the  first  time  in  appellants'  brief  here  is  unsound. 
The  suggestion  is  (Br.  40-48)  that  the  proper  procedure  at 
the  trial  would  have  been  to  award  the  value  of  the  un- 
divided fee  as  of  the  date  of  taking  appellants'  interest, 
and  then  to  apportion  the  award  between  appellants  and 
Defense  Plant  Corporation,  giving  to  Defense  Plant  Corpo- 
ration the  amount  of  its  option  price  and  to  appellants  the 
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remaiuder  of  the  award  (13r.  47).  A^jpellauts  are  of  course 
correct  in  stating  tliat  me  proper  procedure  is  to  value 
condemned  property  as  a  wiiole  and  tlien  to  apportion  tliat 
award  among  tiie  condemnees  in  pro^jortion  to  tiieir  interests 
in  tile  property.  However,  in  arguing  tliat  tliis  rule  re- 
quires unit  valuation  of  tlieir  interest  and  tliat  of  Defense 
ir'lant  Corporation  in  tlie  present  case,  they  overlook  the 
fact  that  the  interest  of  Defense  Plant  Corporation  was 
not  included  in  the  condemnation  but  was  expressly  ex- 
cepted therefrom  (K.  254).  No  procedural  rule  could  jus- 
tify, much  less  require,  a  court  in  condemnation  to  deter- 
mine and  distribute  compensation  for  property  outside  the 
scope  of  the  taking.  The  evaluation  of  a  leasehold  apart 
from  the  fee  is  no  "insuperable  task"  as  appellants  suggest 
(Br.  43),  but  has  on  the  contrary  been  successfully  accom- 
plished in  some  hundreds  of  cases  in  which  the  United  States 
has  condemned  leasehold  interests.  See  e.  g.,  United  States 
V.  Petty  Motor  Co.,  327  U.  S.  372  (1946) ;  United  States  v. 
General  Motors  Corp.,  323  U.  S.  373  (1945). 

There  is  no  merit  in  appellants'  contention  that  their 
compensation  should  be  measured  solely  by  the  supposed 
excess  of  the  value  of  the  projjerty  over  the  option  price. 
Cf.  Brooks-Scanlon  Corp.  v.  United  States,  265  U.  S.  106, 
123-124  (1924).  Their  own  witnesses  testified  that  that  was 
but  one  element  to  consider  in  fixing  market  value  (R.  817, 
833,  870,  919,  922).  Market  value  is  ordinarily  the  proper 
measure  of  compensation  for  property  taken  in  eminent 
domain.  United  States  v.  General  Motors  Corp.,  323  U.  S. 
373  (1945) ;  United  States  v.  Miller,  317  U.  S.  369  (1943).« 
There  is  nothing  in  the  circumstance  that  appellants'  lease 
could  not  be  assigned  without  the  consent  of  the  lessor  that 
requires  the  adoption  of  any  different  measure.  Just  as 
the  determination  of  market  value  assumes  a  willing  buyer 


^  This  docs  not  mean,  as  appellants  soom  to  assnme  (Br.  29-31), 
that  market  value  is  the  standard  for  determining:  compensation  only 
when  there  is  an  established  market  price  for  the  property  taken. 
As  the  Supreme  Court  pointed  out  in  Olson  v.  United  States,  292 
U.  S.  246,  257  (1984,)  when  property  (in  that  case,  flowaj?e  ease- 
ments) is  not  cui'rently  bonp-ht  and  sold,  the  market  value  must  be 
estimated,  but  the  measure  of  compensation  is  that  estimated  market 
value.  Cf.  Brooks-Scanlon  Corp.  v.  United  States,  265  U.  S.  106, 
123-124  (1924). 
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and  a  willing  seller,  so  it  would  in  this  case  assume  an 
acquiescent  lessor.  That  was  in  effect  done  by  all  the 
witnesses  both  of  appellants  and  of  the  United  States,  whose 
testimony  was  based  on  an  assumption,  for  the  purpose  of 
fixing  market  value,  that  appellants'  interest  in  the  property 
could  be  sold  (R.  774,  816,  836,  869-870,  907,  1095,  1200). 
Market  value  was  in  fact  the  principal  measure  of  compen- 
sation advanced  by  appellants  and  to  which  their  evidence 
was  directed  (R.  748,  750-751,  801-802,  830-831,  869,  880-881) ; 
it  is  not  now  open  to  them  to  assert  that  a  different  measure 
should  have  been  used.  However,  it  may  be  observed  that 
the  measure  they  now  suggest,  the  supposed  excess  of  the 
option  price  over  the  value  of  the  property  (Br.  44),  was 
considered  by  all  of  the  valuation  witnesses  both  for  appel- 
lants (R.  747,  817,  833,  870,  919)  and  for  the  United  States, 
the  Government's  evidence  being  that  the  option  price 
greatly  exceeded  the  value  of  the  property  (R.  1111-1113, 
1202)." 

III. 

The  Trial  Court  Did  Not  Err  in  Allowing'  the  United  States 
to  Impeach  Appellants'  Evidence  by  Showing  an  Ad- 
mission Contained  in  Their  Offer  of  Compromise. 

For  the  purpose  of  showing  the  value  of  the  consideration 
given  by  them,  appellants  introduced  testimony  by  Mr. 
Tavares  that  a  fair  fee  for  appellants'  supervisory  services 
in  constructing  the  shipyard  would  have  been  10  per  cent  of 
the  actual  construction  costs,  because  "That  is  a  minimum 
fee  that  a  contractor  is  entitled  to  when  he  builds  anything 
for  a  guaranteed  cost"  (R.  741).  On  cross-examination 
the  United  States  introduced,  as  an  admission  going  to  im- 
peach that  testimony  (R.  788),  a  letter  from  Concrete  Ship 
Constructors  offering  to  compromise  their  claim  for  this 
taking  and  containing  the  unqualified  statement  that  a  mini- 
mum construction  fee  was  three  per  cent,  amounting  in  this 
case  to  $80,000  (R.  769-771).  Appellants  objected  to  that 
evidence  on  the  ground  that  it  w^as  part  of  an  unaccepted 
offer  of  compromise  (R.  769).  They  now  assign  its  admis- 
sion as  error  (Br.  48-51). 

Appellants  are  of  course  correct  in  their  statement  that 
an  offer  to  compromise,  as  such,  is  not  admissible  in  evi- 
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dence."  However,  it  is  equally  well  settled  that  if  a  clear 
admission  of  a  distinct  fact  is  made  in  such  an  offer,  that 
may  be  received  in  evidence  as  an  admission  against  the 
party  making-  it,  despite  the  fact  that  it  is  contained  in  an 
offer  of  compromise.  Montana  Tonopali  Mininrj  Co.  v. 
Dunlui),  IDli  Fed.  612,  617  (C.  C.  A.  D,  1912);  Cooper  v. 
Broivn,  126  F.  2d  874,  878  (C.  C.  A.  3,  1942).  That  rule  is 
in  fact  stated  in  the  District  Court  of  Appeal's  opinion  in 
Citt'i  V.  Bava,  254  Pac.  299  (1927),'"  quoted  by  appellants 
(Br.  51).  The  letter  here  complained  of  contained  a  distinct 
admission,  made  by  way  of  explanation  and  not  at  all  as  a 
part  of  the  offer,  that  a  niininmm  fee  would  have  been  three 
per  cent  of  construction  costs  (R.  770-771).  The  letter  was 
offered  solely  for  the  purpose  of  showing  that  admission 
(E.  788).  Its  admissibility  for  that  purpose,  to  impeach 
]\Ir.  Tavares'  testimony  that  a  mininmm  fee  would  have 
been  10  per  cent,  cannot  be  doubted. 

IV. 

There  Was  No  Prejudicial  Error  in  the  Government's 
Argument  to  the  Jury. 

In  his  argument  to  the  jury,  counsel  for  the  United  States 
made  some  references  to  appellants'  past  profits  from 
operation  of  the  property  condemned  (R.  1255,  1267,  1268, 
1275,  1277),  and  appellants  now  contend  that  those  refer- 
ences require  reversal  of  the  judgment  (Br.  52-55). 

In  the  trial  court,  appellants  did  not  move  for  mistrial, 
object  to  the  statements  by  government  counsel,  or  even 
request  an  arlmonition  to  the  jury.  A  party  ''cannot  as  a 
rule  remain  silent,  interpose  no  objections,  and  after  a 
verdict  has  been  returned  seize  for  the  first  time  on  the 
point  that  the  comments  to  the  jury  were  improper  and 


^  It  may  be  noted,  however,  that  their  reliance  on  California  Code 
of  Civil  Procedure,  sec.  9D7,  to  siqiport  that  position  is  not  justified. 
The  letter  here  involved  was  not  an  oifer  to  submit  to  juda:ment, 
which  is  all  that  is  dealt  with  in  that  section.  See  Appellants'  Brief, 
p.  50. 

^°  That  opinion  was  superseclerl  by  the  decision  of  the  California 
Supreme  (Jourt,  204  Cat.  136,  266  l*ac.  954  (1928),  which  does  not 
discuss  the  question  of  admissions  of  fact  contained  in  offers  of 
compromise. 
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prejudicial."  United  States  v.  Socony-Vacuum  Oil  Co., 
310  U.  8  150,  239  (1940).  The  present  case  is  not  such  as 
to  justify  departure  from  the  general  rule. 

As  appears  from  the  record  references  given,  the  state- 
ments quoted  by  appellants  in  their  brief  (pp.  52-53)  oc- 
curred at  rather  widely  separated  points  in  the  Govern- 
ment's argument.  Taken  thus  from  their  several  contexts 
and  set  out  together,  they  do  appear  to  advance  the 
contention  that  appellants  should  receive  nothing  in  the 
present  condemnation  because  they  had  already  profited 
largely  from  their  dealings  with  the  United  States  relating 
to  this  property.  However,  when  the  argaiment  is  read  as  a 
whole,  it  appears  that  the  several  statements  were  made  as 
valid  parts  of  legitimate  arguments,  addressed  to  the  issues 
as  developed  in  appellants'  own  theories  and  evidence. 
Thus,  the  reference  (R,  1267)  to  appellants'  admission  in 
their  letter  of  November  24,  1944  (R.  770-771),  that  a  mini- 
mum fee  for  their  services  would  have  been  $80,000,  was  a 
perfectly  justified  commentary  on  their  contention  that  their 
compensation  should  be  measured  by  the  value  of  those 
services  (R.  698-699)  for  which  their  evidence  was  that  a 
minimum  fee  would  have  been  more  than  three  times  that 
amount  (R.  741).  So  also  the  reference  to  appellants'  use 
of  the  facilities  for  private  repairs  (R.  1268-1269)  was  made 
not  as  a  moral  rebuke  but  as  a  step  in  developing  the  propo- 
sition that  the  principal  use  to  be  expected  for  the  yard  in 
the  future  was  for  private  ^vork  which  was  not  rent-free  as 
work  for  the  United  States  was  (R.  1268-1272). 

Appellants  contend  that  the  statement  that  they  made 
profits  is  without  support  in  the  record  (Br.  53).  This  over- 
looks the  testimony  of  their  own  witness,  Mr.  Anewalt,  that 
their  profits  had  amounted  to  $1,000,000  a  year  (R.  851). 
Appellants  contend  that  reference  to  their  profits  was  ir- 
relevant and  prejudicial  (Br.  53-54).  Its  relevancy  to  the 
issues  is  shown  by  the  fact  that  Mr.  AneAvalt  gave  it  as 
justification  for  his  valuation  of  the  lease  (R.  851). 
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V. 

The  Trial  Court  Did  Not  Err  in  Failing  to  Instruct  the  Jury 
As  to  the  Legal  Effect  of  Appellants'  Lease  Agreement. 

Apxjellaiits  contend  that  the  trial  court  erred  in  permit- 
ting testimony  to  be  submitted  to  tlie  jury  as  to  the  legal 
effect  of  ap^jellants'  lease  agreement,  rather  than  instruct- 
ing the  jury  thereon  (Br.  55-61).  There  are  several  an- 
swers to  that  contention. 

Appellants  were  the  first  to  introduce  testimony  as  to 
the  legal  effect  of  their  lease  (R.  749,  798-801,  832-835,  870, 
884-889).  Having  themselves  put  the  subject  before  the 
jury,  they  cannot  now  be  heard  to  object  that  the  jury  was 
allow^ed  to  consider  it.  Also,  appellants  made  no  request  for 
an  instruction  on  the  subject.  In  the  absence  of  a  request, 
failure  to  give  an  instruction  cannot  be  attacked  on  appeal. 
Puget  Sound  Power  &  L.  Co.  v.  Public  Utility  Dist.  No.  1, 
123  F.  2d  286,  291  (C.  C.  A.  9,  1941).  Even  under  the  liberal 
California  statute,  it  is  only  the  refusal,  and  not  the  mere 
failure,  to  give  an  insti'uction  tliat  is  deemed  excepted  to. 
California  Code  of  Civil  Procedure,  sec.  647. 

The  testimony  was  in  every  instance  given  by  the  wit- 
nesses for  the  purpose  of  showing  the  assumptions  on  which 
their  valuations  were  based  (R.  749,  797-801,  831-835,  869- 
870,  881-889,  1096-1104,  1168-1171).  Obviously  that  infor- 
mation was  necessary  to  enable  the  jury  to  weigh  the 
opinions  of  the  witnesses."  The  agreement  itself  was  put 
in  evidence  by  consent  (R.  696-697)  and  the  jury  could  com- 
pare its  terms  with  the  construction  put  on  it  by  the  vari- 
ous witnesses  or  appellants  could  develop  its  meaning  in 
tlieir  argument  to  the  jury,  or  request  the  court  to  instruct 
the  jury  with  regard  thereto. 

Finally,  it  may  be  suggested  that  the  true  legal  construc- 
tion of  appellants'  lease  was  not  in  issue  in  the  case.  The 
issue  was  the  market  value  of  their  rights  under  it,  which 
would  depend  on  how  that  lease  appealed  to  prospective 


^^  Amonpr  other  thinicrs,  appellfiiits  ohnnonp-o  the  eorreotness  of  a 
statement  by  the  rtovernment's  witness  Shattiick  that  the  provision 
for  use  of  the  yard  free  of  rent  apphed  only  to  use  for  jjovernment 
work  (Br.  55-56).  The  fact  is,  however,  that  appellants  coneeded  at 
the  trial  that  that  was  true  (R.  724)  and  tlic  testimony  of  their  wit- 
nesses was  to  the  same  effect  (R.  740,  793,  824,  851). 
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buyers,  rather  than  on  how  it  should  be  construed  by  a  court 
(cf.  R.  1142,  1160,  1200).  In  that  aspect,  testimony  by  real 
estate  appraisers  was  more  appropriate  than  an  instruction 
from  the  court  would  have  been.  Be  that  as  it  may,  appel- 
lants are  precluded  here  by  their  failure  to  raise  the  point 
at  the  trial. 

VI. 

The  Verdict  and  Judgment  Are  Supported  by  Substantial 

Evidence. 

Appellants  contend  that  the  award  of  nothing  for  their 
interest  must  be  reversed  as  unsupported  by  evidence  (Br. 
61-(i3).  Two  witnesses  for  the  United  States  testified  that 
appellants'  interest  had  no  value  (R.  111b,  1175) ;  but  ap- 
pellants would  disregard  that  testimony  because  they  be- 
lieve that  it  was  based  on  erroneous  premises  (Br.  61). 
That  amounts  to  no  more  than  an  attempt  to  have  this  Court 
reweigh  the  evidence.  The  opinions  of  the  Government's 
witnesses  were  in  evidence;  the  grounds  on  which  they 
were  based  were  fully  brought  out  by  direct  and  cross- 
examination  (R.  1096-1117,  1125-1160,  1168-1175,  1178-1206) 
and  appellants  made  no  motion  to  strike  their  testimony. 
The  jury  was  entitled  to  consider  the  testimony  and  to  give 
it  such  weight  as  it  appeared  to  deserve.  Both  witnesses 
considered  the  relationship  between  the  option  price  and  the 
value  of  the  property,  which  appellants  now  urge  should  be 
the  sole  measure  of  their  compensation  (Br.  44),  and  both 
concluded  that  the  value  of  the  property  was  substantially 
below  the  option  price  (R.  1112-1113,  1202).  Under  appel- 
lants' own  view  that  alone  fully  justified  the  opinion  that 
their  interest  was  worthless.  In  addition,  the  witnesses 
considered  the  value  of  the  lease  contract,  including  the 
right  of  free  use  for  government  work,  and  concluded  that 
the  uncertainties  to  which  it  was  subject  and  doubt  as  to 
future  need  for  such  facilities  M^ould  make  it  unattractive 
to  purchasers  (R.  1113-1117,  1132,  1151-1153,  1160,  1174, 
1199-1200).  Certainly  those  are  valid  grounds  for  the 
opinions  of  qualified  experts;  it  cannot  be  said  that  the 
jury  erred  as  a  matter  of  law  in  giving  credence  to  them. 
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VII. 

The  Verdict  and  Judgment  Are  Not  Contrary  to  Law. 

Appellants  argue  lliat  the  verdict  and  judgment  awarding 
tlieni  nothing,  are  contrary  to  law  (Br.  64-65).  The  court 
instructed  the  jury  to  give  appellants  only  a  nominal  award 
if  they  could  have  sold  their  rights  only  for  a  nominal  sum 
(K.  1293),  and  to  award  them  nothing  if  they  could  not  have 
sold  their  rights  at  all  (K.  1295-1296).  As  we  have  shown 
under  Point  II,  supra,  the  latter  instruction  referred  to  an 
inability  to  sell  due  to  lack  of  attraction  for  buyers.  By 
awarding  appellants  nothing  under  the  above  instructions, 
the  jury  expressed  its  belief  that  no  buyer  would  have  paid 
even  a  nominal  sum  to  ac(j[uire  such  rights  as  appellants  had. 
Appellants  contend  that  this  violates  the  Fifth  Amendment, 
which  they  construe  as  guaranteeing  them  some  award  in 
any  case.  It  is  true  that  nominal  compensation  is  commonly 
given  when  valueless  properties  are  condemned;  but  the 
constitutional  requirement  of  "just  compensation"  is  one  of 
substance  rather  than  form,  and  an  award  of  nothing  for  a 
valueless  property  is  quite  as  just  as  an  award  of  one 
dollar.  "Nothing  was  recoverable  as  just  compensa- 
tion, because  nothing  of  value  was  taken  from  the  com- 
pany; *  *  *."  Marion  Sc  Ry.  Y.  United  Sfafes,  270  V.  8. 
280,  282  (1926).  Certainly  it  does  not  appear  how  the  error, 
if  it  were  such,  in  failing  to  award  a  nominal  sum  could  be 
prejudicial. 

VIII. 

The  Trial  Court  Erred  in  Ordering-  the  Judgment  Modified 
to  Exclude  Appellants'  Purchase  Option. 

Appellants  filed  their  notice  of  appeal  on  August  26,  1947 
(R.  367).  Thereafter,  on  November  18,  1947,  they  filed  their 
notice  of  motion  to  correct  and  modify  the  judgment  (R. 
381-382).  On  December  2,  1947,  the  Court  entered  its 
order  thereon,  directing  that  the  judgment  be  modified  to 
omit  appellants'  purchase  option  from  the  description  of 
their  rights  condemned  and  compensated  for  in  this  pro- 
ceeding (R.  389,  1418-1448,  1459).  The  United  States 
appeals  fi'om  that  order  (R.  1460-1461). 

When  the  proposed  judgment  was  presented  to  the  court, 
the  court  asked  whether  appellants  had  any  objections  to 
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its  form,  to  whicli  their  counsel  replied  that  tlieir  only 
objections  were  tiie  same  as  were  set  forth  in  their  motion 
tor  new  trial  {R.  13o4).  One  of  the  objections  made  with 
that  motion  was  that  the  court  had  improperly  instructed 
the  jury  as  to  the  measure  of  compensation  for  the  o]jtion 
(R.  332-342).  Thus  it  was  clearly  brought  to  the  court's 
attention  that  appellants,  like  the  United  States,  consid- 
ered that  the  issue  of  compensation  for  the  option  had  been 
tried,  and  that  it  was  likewise  included  in  the  judgment. 
Appellants'  subsequent  motion  to  modify  the  judgment  on 
the  ground  that  the  option  had  not  been  included  in  the 
issues  tried  was  thus  diametrically  opposed  to  the  position 
taken  by  them  when  the  judgment  was  entered. 

The  court's  order  modifying  the  judgment  was  made  on 
the  ground  that  the  word  ''option"  had  been  included  in  the 
judgment  by  inadvertence  (R.  1437),  and  that  by  striking 
that  word  from  the  judgment  the  judgment  would  be  made 
to  conform  to  what  the  court  had  expressed  its  intention  to 
be  throughout  the  proceedings  (li.  1439).  As  has  been 
shown  under  Point  I,  supra,  the  court  had,  on  the  contrary, 
ruled  at  pre-trial  and  consistently  taken  the  view  thereafter 
that  the  option  was  included  in  the  taking  and  was  com- 
pensable in  this  proceeding.  On  that  ground  it  had  over- 
ruled the  Government's  objection  to  appellants'  evidence 
as  to  the  value  of  the  option  (R.  745-747,  781,  802,  830-831, 
869,  881).  On  that  premise  it  had  twice  instructed  the  jury 
that  in  fixing  appellants'  award,  if  any,  "you  are  also  in- 
structed to  take  into  consideration  the  option  rights"  (R. 

1294,  1302),  and  that  in  valuing  appellants'  interest,  which 
arose  out  of  a  "lease  coupled  with  an  option,"  "You  will 
consider  the  entire  instrument,  not  just  parts  of  it"  (R. 

1295,  1303).  The  court  plainly  erred  in  ruling  that  the  issue 
of  compensation  for  the  option  was  not  tried  and  submitted 
to  the  jury. 

Tt]  ordorinc,'  tlio  judsinent  modified  to  exclude  the  option, 
the  court  was  not  making  it  conform  to  the  issues  as  tried, 
as  it  purported  to  be  doing.  It  was,  on  the  contrary,  creat- 
ino^  a  disparity  betAveen  the  issues  tried  and  the  judgment. 
The  change  Avas  erroneous  on  the  record  and,  beiner  more 
than  n  mere  clerical  correction,  was  beyond  the  jurisdiction 
of  the  court  to  make  after  an   appeal  had/  been   taken. 
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Bankers  Indemnity  Ins.  Co.  v.  Plnkerton,  89  F.  2d  194, 
199-200  (C.  C.  A.  9,  1937),  certiorari  denied  302  U.  S.  704. 
Such  an  order  is  final  and  ajjpealable.  Massachusetts  Fire 
S  Marine  Ins.  Co.  v.  Schmick,  58  P.  2d  130  (C.  C.  A.  8, 1932). 

CONCLUSION. 

For  the  foregoing  reasons,  the  order  of  December  2, 
1947,  modifying  the  judgment,  should  be  reversed  and  the 
judgment  as  entered  June  C,  1947,  should  be  affirmed. 

Respectfully, 

A.  Devitt  Vanech, 

Assistant  Attorney  General. 
James  M.  Carter, 

United  States  Attorney, 

Los  Angeles,  California. 
C.  U.  Landrum, 

Special  Assistant  to  the 
Attorney  General, 

Detroit  Lakes,  Minnesota. 
Roger  P.  Marquis, 
Geoege  S.  Swarth, 

Attorneys,  Department  of  Justice, 

Washington,  D.  C. 
June  1948. 
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Exceptions  to  Appellee's  Statement. 

Appellants,  Tavares  Construction  Company,  Inc.,  et  al., 
point  out  the  following  errors  in  Appellee's  Statement: 

1.  Appellee  states  (Br.  4)  that  the  lease  provided  that 
either  party  could  terminate  the  lease  by  giving-  notice 
that  Tavares  no  longer  needed  substantial  use  of  the  yard 
for  construction  of  boats  for  the  United  States.  This 
statement  is  not  quite  correct  and  is  misleading.  The 
lease  provided  that  at  any  time  when  substantial  use  by 
lessee  of  the  yard  was  no  longer  required  to  construct 
boats  for  the  Government,  then  either  party  could  termi- 
nate the  lease  on  ten  days'   notice    [R.   55,   56].     Upon 
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such  termination  lessee  had  90  days  to  exercise  an  option 
to  purchase  [R.  58],  and  upon  the  expiration  of  the 
option  period  lessee  was  to  surrender  possession  [R.  61]. 
Thus  Appellants  had  the  right  of  possession  for  100  days 
after  service  of  a  notice  of  termination. 

2.  Appellee  states  (Br.  4)  that  Tavares  could  not 
sublease  or  assign  its  rights  without  permission.  This 
statement  leaves  out  the  important  part  thereof  which 
was  that  Tavares  could  not  sell  its  rights  without  prior 
consent  of  Defense  Corporation  and  approval  of  Mari- 
time Commission  [R.  64].  The  word  "sell"  used  in  the 
lease  was  of  great  significance  to  the  jury  when  con- 
sidered in  the  light  of  Government  counsel's  argument  to 
the  jury  and  the  Court's  instructions. 

3.  Appellee  states  (Br.  5)  that  there  were  three  ship 
contracts.  There  were  five  ship  contracts  [R.  717],  a 
Master  Ship  Repair  Contract  with  the  Army,  and  a 
Master  Ship  Repair  Contract  with  the  Navy    [R.   848]. 

4.  Appellee  states  (Br.  7):  "The  Court  stated  that 
Appellants  would  not  be  allowed  to  show  what  they  could 
have  recovered  in  a  suit  for  breach  in  the  Court  of 
Claims,  but  that  the  case  would  be  submitted  to  the  jury 
on  the  theory  that  the  jury  should  fix  just  compensation." 
The  latter  part  of  this  statement  omits  the  qualifying 
language  of  the  Court  that  "in  so  far  as  it  can,"  the 
Court  would  permit  the  jury  to  find  just  compensation 
[R.  701]. 

5.  Appellee  states  (Br.  7)  :  "In  connection  with 
offers  in  evidence  of  portions  of  the  pre-trial  stipulation 
and  agreed  statement  of  facts,  the  Court  stated  that,  in 
valuing  the  option,  occurrences  and  agreements  between 
the  parties  subsequent  to  December  23,   1944,  should  be 


excluded  from  consideration  as  irrelevant.  So  far  as 
they  might  afford  basis  for  recovery  for  breach  or  frus- 
tration, the  Court  indicated  that  they  could  only  be  liti- 
gated in  the  Court  of  Claims."  This  statement  is  in- 
correct.    A  correct  statement  would  be: 

In  connection  with  the  position  taken  by  the  Gov- 
ernment in  determining  the  value  of  the  leasehold, 
that  it  was  entitled  to  show  what  it  would  have  cost 
lessee  for  insurance,  taxes,  etc.,  after  December  23, 
1944,  if  the  lease  had  not  been  condemned,  the  Court 
stated  that  the  law  of  the  case  had  been  established  as 
to  the  right  to  compensation  for  the  leasehold,  that  the 
option  was  the  only  complex  situation,  that  when  it 
comes  to  the  question  of  value  of  the  option  the  case 
can  be  simplified  by  the  optionee  preserving  in  the 
Court  of  Claims  anything  subsequent  to  the  date  of 
termination,  that  anything  that  comes  within  the 
period  up  to  December  23,  1944,  is  relevant,  that 
anything  that  occurred  subsequent  to  December  23, 
1944,  is  not  relevant,  and  indicated  that  any  claim  for 
frustration,  breaches,  and  so  forth  could  only  be  liti- 
gated in  the  Court  of  Claims  [R.  724-725]. 

Since  the  option  could  not  be  exercised  until  the  expira- 
tion of  the  lease  or  the  termination  thereof,  and  there  had 
been  no  termination,  this  deadline  was  adopted  by  the 
Court  to  exclude  the  option  from  this  case  and  preserve  it 
for  suit  in  the  Court  of  Claims  as  the  Court  considered 
the  taking  on  December  23,  1944,  to  have  frustrated  Ap- 
pellants' right  to  have  the  option  come  into  being. 

6.  Appellee  states  (Br.  8):  "Mr.  Mueller  testified 
that  the  option  was  worth  $500,000  and  the  lease  itself 
was  worthless   [R.  881,  901.]"     This  is   incorrect.     Mr. 
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Mueller  testified  that  the  lease  was  worth  $500,000  [R. 
881].  He  did  not  testify  as  to  any  added  value  for  the 
option  [R.  907-922].  On  cross-examination  he  said  the 
land  had  increased  in  value  $387,899  between  the  date  of 
taking  from  the  owners  and  the  date  of  taking  from  Ap- 
pellants [R.  922].  He  did  not  say  the  lease  was  worth- 
less. He  said  he  did  not  include  in  his  valuation  of 
$500,000  for  the  lease,  any  bonus  for  the  National  City 
lease  to  Tavares  on  the  18  acres  [Exhibit  5]  which 
Tavares  had  assigned  to  Defense  Corporation  [R.  900  to 
907].  Thus  the  witness  was  talking  about  a  different 
lease  than  the  one  to  which  Appellee  ascribes  the  state- 
ment. 

7.  Appellee  states  (Br.  7):  "Each  of  the  witnesses 
stated  that  he  included  the  option  in  valuing  Appellants' 
contract  rights."  This  statement  is  misleading.  Appel- 
lants' appraisers  expressed  only  their  opinions  as  to  the 
value  of  the  leasehold  estate.  While  each  stated  he  had 
taken  into  consideration  the  option  provision  as  well  as  all 
other  provisions  of  the  lease  in  arriving  at  his  opinion, 
none  of  them  added  anything  to  their  valuation  of  the 
leasehold  for  the  option,  although  their  testimony  shows 
that  the  option  had  an  added  value  [R.  810-827,  832-865, 
869-879,  881-922].  The  option,  besides  having  a  value 
as  such,  was  also  a  protective  provision  for  the  leasehold 
estate,  in  that  it  would  either  prevent  the  Government 
from  terminating  or  give  the  lessee  the  right  to  purchase 
in  the  event  of  termination  and  thereby  preserve  the  lease- 
hold benefits.  This  is  the  consideration  that  Appellants' 
appraisers  gave  to  the  option.  This  does  not  mean  that 
they  included  the  value  of  the  option  as  such  in  valuing 
the  leasehold.  Actually  the  option  had  a  value  in  itself  in 
excess   of   the   leasehold.      The    facilities    and    machinery 
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alone  were  worth  $500,000  more  than  the  option  price 
[R.  747].  The  land  was  worth  $387,899  more  than  the 
option  price  [R.  922].  Thus  we  have  a  value  of  $887,899 
for  the  option  alone. 

Actually  the  option  prevented  the  Government  from 
terminating,  otherwise  it  would  have  done  so  instead  of 
condemning.  The  Government  knew  that  Appellants  con- 
sidered the  option  valuable  [R.  770]. 

Pursuant  to  the  Court's  rulings,  Appellants  were  con- 
fined to  market  value  of  the  leasehold  and  were  not  per- 
mitted to  prove  the  amount  of  damages  that  they  had  suf- 
fered by  reason  of  the  condemnation  having  frustrated 
their  option  rights  [R.  701,  725,  1432,  1438,  1442]. 

8.  Appellee  states  (Br.  8):  "Mr.  Anewah  justified 
his  appraisal  by  stating  that  Appellants'  profits  had 
amounted  to  $1,000,000  a  year  [R.  851]."  This  is  incor- 
rect. The  $1,000,000  a  year  referred  to  was  the  rent  that 
Appellants  had  paid  Defense  Corporation  under  the  lease 
[R,  842,  851].  The  witness  was  asked  whether  Appel- 
lants could  pay  a  rent  of  10  cents  per  man  hour  on 
7,000,000  man  hours  per  year  or  $700,000,  and  the  witness 
said  they  could  because  they  had  paid  $1,000,000  a  year 
under  the  lease  when  they  were  building  boats  [R.  851]. 
Actually  the  figure  of  $1,000,000  per  year  profits  is  sub- 
stantially in  error,  but  there  is  nothing  in  the  record  as 
to  what  appellants'  profits  were. 

9.  Appellee  states  (Br.  8)  that  its  objection  that  a 
purchase  option  was  not  such  an  interest  in  the  property 
as  to  be  compensable  in  eminent  domain  was  consistently 
overruled  on  the  ground  that  the  Court  would  not  deviate 
from  the  pre-trial  ruling  that  the  option  was  taken  and 
compensable  in  this  proceeding.     This  is  incorrect.     The 


objection  was  overruled  because  it  was  not  pertinent  to 
the  questions  to  which  it  was  directed.  Mr.  Tavares  and 
Mr.  Seabrook  were  each  asked  as  to  the  value  of  the 
facihties  and  machinery  [R.  746,  780].  The  four  ap- 
praisers for  Appellants  were  each  asked  as  to  the  value  of 
the  leasehold  estate  [R.  802,  831,  869,  880].  The  pre-trial 
order  does  not  state  that  the  option  was  compensable  in 
this  proceeding.  It  states  that  Appellants  have  a  com- 
pensable interest  in  the  property  [R.  310].  They  had 
this  by  reason  of  the  leasehold  estate,  regardless  of  the 
option.  The  trial  court  interpreted  the  pre-trial  ruling 
as  holding  that  only  the  leasehold  estate  was  compensable 
in  this  proceeding  [R.  724-725,  1432,  1437,  1438,  1440, 
1442]. 

10.  Appellee  states  (Br.  8)  that  Appellants  initiated 
the  practice  of  having  the  witnesses  as  to  values  explain 
what  they  understood  the  rights  under  the  lease  to  be. 
This  practice  was  initiated  by  Appellee  in  its  cross- 
examination  of  Mr.  Tavares  [R.  751,  757,  761-765,  771- 
774]. 

11.  Appellee  states  (Br.  11)  that  at  the  hearing  on 
motion  for  new  trial  the  Court  pointed  out  that  "the 
Court  had  felt  bound  to  follow  and  had  followed  Judge 
Yankwich's  pre-trial  ruling  that  the  option  was  com- 
pensable, but  that  did  not  mean  that  it  was  to  be  com- 
pensated for  if  the  jury  found  that  it  had  no  value  [R. 
1395-1398]."  This  is  incorrect.  The  Court  pointed  out 
that  while  Judge  Yankwich's  ruling  said  that  Tavares 
had  a  compensable  interest,  that  that  did  not  mean  that 
the  Court  had  to  tell  the  jury  that  they  must  find  that 
there  is  some  compensation  due  the  Tavares  interests 
[R.  1395-1398]. 
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Summary  of  Argument. 

The  Court  ruled  on  pre-trial  that  the  lease  and  option 
had  been  taken  and  that  Appellants  had  a  compensable 
interest  in  the  property.  The  trial  court  did  not  interpret 
this  to  mean  that  the  option  was  compensable  in  this  pro- 
ceeding, ruled  that  the  question  as  to  the  value  of  the 
option  could  only  be  determined  in  the  Court  of  Claims, 
and  limited  the  proof  to  the  market  value  of  the  lease- 
hold estate.  Pursuant  to  this  ruling,  Appellants  limited 
their  proof  to  market  value  of  the  leasehold  estate.  The 
jury  were  instructed  that  their  award  to  Appellants,  if 
any,  was  to  be  the  market  value  of  the  leasehold  estate. 
The  option  was  considered  only  to  the  extent  it  provided 
protection  against  termination  of  the  leasehold  estate.  The 
value  of  the  option  has  neither  been  tried  nor  determined 
in  this  proceeding. 

The  State  Rules  of  Procedure  apply  and  not  the  Fed- 
eral Rules,  and  the  case  was  tried  on  that  theory.  The 
Appellate  Court  has  the  privilege  and  duty  to  notice 
error,  even  in  the  absence  of  objection  or  exception,  to 
prevent  an  injustice. 

Appellee  contended  during  the  trial  and  in  its  argument 
that  the  lease  could  not  be  sold  because  of  the  provision 
against  alienation  and  that  consent  to  sell  had  not  and 
could  not  be  obtained,  and  the  Court  instructed  the  jury 
to  determine  this  question. 

The  offer  of  compromise  was  not  used  for  impeach- 
ment purposes  but  as  an  admission  as  to  the  value  of  the 
leasehold  estate  and  to  infer  that  Appellants  had  already 
been  compensated. 


The  Appellee's  argument  to  the  jury  was  so  prejudicial 
that  it  is  the  power  and  duty  of  this  Appellate  Court  to 
correct  the  error. 

Both  the  Appellee  and  the  Court  told  the  jury  that  they 
were  to  determine  the  interest  of  Appellants  under  the 
lease  instead  of  telling  them  what  that  interest  was  and 
leaving  to  the  jury  only  the  determination  of  the  value 
of  that  interest. 

An  opinion  as  to  value,  based  upon  an  erroneous 
premise,  is  not  evidence.  To  hold  that  it  is  evidence 
would  involve  the  assumption  that  the  opinion  would  be 
the  same  if  based  upon  a  correct  premise.  Appellee's  con- 
tention that  the  verdict  is  supported  by  the  evidence  is 
based  upon  assumed  evidence  and  not  upon  evidence. 

Appellants  had  a  minimum  of  100  days'  right  of  pos- 
session even  if  the  lease  were  terminated.  No  one  can 
deny  that  100  days'  possession  of  a  $3,000,000  complete 
shipyard  is  of  substantial  value. 

The  award  is  so  grossly  inadequate  as  to  shock  the 
conscience  of  this  Court.  The  trial  has  resulted  in  a 
miscarriage  of  justice.  Actually  the  jury  did  not  deter- 
mine the  amount  of  just  compensation  but  only  deter- 
mined that  prior  consent  had  not  been  obtained  to  make 
a  sale  of  the  lease  and  that  therefore  no  sale  could  be 
made  under  the  terms  of  the  lease. 

The  trial  court  corrected  the  judgment  to  eliminate  the 
disparity  between  the  issues  tried  and  the  judgment.  The 
Court  did  not  change  its  mind.  The  best  evidence  of 
what  was  in  the  Court's  mind  during  the  trial  is  the 
Court's  own  statement  with  reference  thereto  made  at 
the  time  the  judgment  was  corrected. 


ARGUMENT. 

All  of  the  points  argued  by  Appellants  have  been  pre- 
served for  review  by  this  Court,  as  will  be  more  fully 
pointed  out  under  each  point.  In  addition  it  was  stipulated 
that  all  adverse  rulings  should  be  deemed  excepted  to 
[R.  462-463]. 

I. 

The  Issue  of  Just  Compensation  for  Appellants'  Pur- 
chase Option  Has  Not  Been  Tried  and  Determined 
in  This  Proceeding. 

Appellee  says  that  the  case  was  tried  on  the  theory  that 
the  option  rights  were  taken  and  compensable  in  this  ac- 
tion, that  the  witnesses  testified  as  to  the  value  of  the 
option  over  Appellee's  objection  that  they  were  not  com- 
pensable in  this  action,  that  the  jury  was  instructed  to 
include  in  their  verdict  compensation  for  the  option  and 
that  such  compensation  was  included  (Br.  14-17). 

In  support  of  this  contention,  Appellee  misstates  the 
evidence,  picks  out  isolated  statements  from  the  record 
and  attributes  to  them  meanings  wholly  contrary  to  the 
true  meaning  thereof  when  read  in  the  light  of  the  entire 
record,  and  misconstrues  the  rulings  and  instructions  of 
the  Court. 

This  was  a  complex  case,  involving  questions  of  law  as 
to  which  there  is  no  precedent.  This  action  was  instituted 
to  acquire  land  for  the  use  of  Appellants  [R.  20].  Over 
two  years  later  the  Supplemental  Complaint  was  filed  [R. 
249],  which  was  indefinite  as  to  just  what  was  intended 
thereby.  Appellants  filed  a  motion  for  a  more  definite 
statement  [R.  259].  Appellee  filed  a  Bill  of  Particu- 
lars [R.  266]  which  still  left  it  uncertain  as  to  the 
extent    of    the    taking.      Appellants    answered    alleging 
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their  interpretation  that  their  rights  had  not  been  taken 
[R.  272].  Appellee  was  likewise  in  doubt  as  to  the  ex- 
tent of  the  taking,  as  on  September  3,  1946,  or  20  months 
later,  it  served  on  Appellants  a  notice  terminating  the 
lease  [R.  293],  in  response  to  which  Appellants  demanded 
information  as  to  the  amount  of  the  option  price  [R.  296- 
298].  No  reply  was  received,  but  in  the  meantime  the 
parties  jointly  submitted  the  matter  to  the  Court  on  pre- 
trial [R.  277-306]  to  determine.  The  Court  on  pre-trial 
ruled  that  Appellants'  lease  and  option  rights  had  been 
condemned  and  that  Appellants  had  a  compensable  interest 
in  the  property  taken  [R.  310]. 

Appellants  understood  this  ruling  to  mean  that  their 
option  rights  were  compensable  in  this  action  and  so  con- 
tended at  the  trial  [R.  698-700].  Appellee  contended  oth- 
erwise [R.  745].  The  Court  interpreted  the  ruling  to 
mean  that  compensation  for  the  leasehold  only  could  be 
awarded  in  this  action  and  that  the  matter  of  the  option 
would  have  to  be  preserved  for  determination  in  the  Court 
of  Claims  as  the  District  Court  was  not  the  proper  forum 
therefor   [R.  724-727,   1432,   1437,   1438,   1442]. 

Appellants'  theory  is  stated  in  the  record  at  pages  698 
to  700.  Appellee's  reference  to  Appellants'  statement  as 
to  their  theory  [Br.  16.  R.  725]  to  the  effect  that  De- 
cember 23,  1944,  was  a  deadline  and  that  they  were  lim- 
ited to  the  market  value  of  the  leasehold  estate  was  merely 
Appellants'  statement  of  their  understanding  of  the  Court's 
prior  ruling   |  R.  700-701]. 

Appellants  have  consistently  maintained  that  since  this 
was  a  condemnation  by  the  ('overnment  of  its  own  obliga- 
tion, and  the  District  Court  having  acquired  jurisdiction, 
that  the  matter  of  compensation  could  not  be  tried  piece- 
meal, that  the  entire  matter  should  have  been  determined 
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m  this  proceeding,  and  that  it  was  error  for  the  Court  to 
segregate  the  issues,  try  only  the  matter  of  compensation 
for  the  leasehold  estate  in  this  proceeding  and  attempt 
to  preserve  the  matter  of  compensation  for  the  option  for 
determination  by  the  Court  of  Claims. 

Appellee  has  consistently  contended  until  now,  that  Ap- 
pellants' remedy  was  in  the  Court  of  Claims.  Now  after 
getting  Appellants'  evidence  as  to  the  compensation  for 
the  option  excluded,  and  then  after  the  Court  had  inad- 
vertently signed  a  judgment  (which  Appellee  prepared) 
which,  by  including  the  word  "option"  therein,  would  have 
deprived  Appellants  of  their  right  to  maintain  an  action 
therefor  in  the  Court  of  Claims  (but  which  judgment  the 
Court  corrected),  Appellee  now  by  misstating  and  twisting 
the  facts,  contends  that  the  matter  of  compensation  for  the 
option  was  determined  in  this  proceeding. 

On  page  15  of  Appellee's  Brief,  the  facts  are  again  mis- 
stated. Appellants  have  pointed  out  these  errors  in  para- 
graphs 6,  7  and  9  of  their  Exceptions  to  Appellee's  State- 
ment. These  misstatements  are  used  by  Appellee  as  the 
basis  for  its  argument  that  the  compensation  for  the  option 
was  tried  and  determined  in  this  case.  We  again  point 
out  that  the  only  evidence  that  Appellants  were  permitted 
to  introduce  under  the  Court's  ruling,  and  did  introduce, 
was  as  to  the  market  value  of  the  leasehold  estate  [R.  802, 
831,  869,  880].  The  evidence  as  to  the  cost  of  the  facilities 
and  machinery  [R.  692],  the  rental  paid  under  the  lease 
[R.  693],  the  value  of  a  fee  for  the  construction  thereof 
[R.  741],  the  value  of  the  facilities  and  machinery  [R. 
747,  781,  791],  and  the  value  of  the  land  [R.  922]  were 
all   matters   pertinent   to   the   valuation   of   the   leasehold 
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thereon  and  supporting  the  opinions  of  the  witness  as  to 
the  market  value  of  the  leasehold  estate. 

Not  one  of  Appellants'  witnesses  was  asked  for  his 
opinion  as  to  the  value  of  the  option.  True,  each  witness 
testified  he  took  into  consideration  the  option  provision 
along  with  all  of  the  other  provisions  of  the  lease  in  ar- 
riving at  his  opinion,  but  none  of  them  added  anything  to 
their  valuations  of  the  leasehold  estate  or  included  any- 
thing therein  because  of  the  option  as  such.  It  is  evident, 
however,  that  each  of  Appellants'  witnesses  considered  the 
option  to  be  worth  more  than  the  full  unexpired  term  of 
the  leasehold  estate.  There  was  much  discussion  with 
Appellants'  witnesses  on  cross-examination  with  reference 
to  the  termination  and  priority  provisions.  It  is  clear  that 
the  consideration  given  by  Appellants'  witnesses  to  the 
option  provision  was  limited  to  the  protection  given  to  the 
lessee  thereby  against  a  possible  early  termination  of  the 
leasehold  estate. 

In  other  words  the  option  would  act  as  a  deterring 
factor  against  termination  by  the  Government,  but  in  the 
event  of  termination,  the  lessee  could  protect  his  rights 
through  the  exercise  of  the  option.  That  the  option  had 
this  effect  is  demonstrated  by  the  very  fact  that  the  Gov- 
ernment brought  this  condemnation  action  instead  of 
merely  serving  a  notice  of  termination  or  requesting  pri- 
ority. The  Government  knew  that  Appellants  considered 
the  option  to  be  very  valuable   [R.  770,  784]. 

The  Court  in  instructing  the  jury  to  take  into  considera- 
tion the  option  rights,  meant  no  more  than   to  consider 
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them  to  the  extent  that  the  witnesses  had  considered  them, 
to  wit:  as  a  protection  against  termination  of  the  lease- 
hold estate.  Certainly  the  jury  could  not,  and  did  not, 
include  a  value  for  the  option  rights  in  the  absence  of  any 
evidence  upon  which  to  base  a  value  therefor.  The  Court 
did  not  instruct  the  jury  to  "include  the  value  of  the  option 
in  their  award"  as  stated  by  Appellee  (Br.  17).  The 
Court  instructed  the  jury  to  make  their  award  the  market 
value  of  the  leasehold  estate,  that  in  arriving  at  such 
award  they  were  to  take  into  consideration  the  possessory 
rights,  the  right  of  the  Government  to  prior  use,  the  right 
to  terminate  and  the  option  rights  [R.  1294].  Thus  the 
consideration  which  the  jury  was  to  give  to  the  option 
rights  was  only  in  connection  with  the  leasehold  estate, 
zns.:  the  protection  it  gave  against  the  priority  and  termi- 
nation provisions.  If  priority  were  requested,  Appellants 
would  then  no  longer  require  the  use  of  the  facilities  for 
constructing  boats  for  the  Government,  and  Appellants 
could  elect  to  terminate  and  thereby  bring  the  option  pro- 
visions into  operation. 

As  to  Appellee's  statement  (Br.  16)  that  the  ruling  of 
the  Court  that  Appellants  would  not  be  entitled  to  show 
what  their  recovery  might  have  been  in  a  Court  of  Claims 
suit,  was  correct,  we  wish  to  point  out  that  the  authorities 
cited  by  Appellee  in  support  thereof  in  footnote  6  were  not 
cases  where  the  Government  was  condemning  its  own  obli- 
gation. We  submit  a  different  rule  should  apply,  and  that 
the  Government  can  not  escape  its  contract  obligations 
under  the  guise  of  condemnation.  The  Supreme  Court 
has  recognized  that  exceptions  must  be  made  to  the  ordi- 
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nary  measure  of  compensation  when  the  facts  justify  it. 
In  the  case  of  United  States  v.  General  Motors,  323  U.  S. 
373,  where  a  temporary  lease  was  condemned  out  of  a 
long  term  lease,  and  the  expense  of  the  lessee  moving  out 
was  more  than  the  award  for  the  temporary  term  taken, 
the  Court  in  holding  that  evidence  as  to  this  expense 
should  not  have  been  excluded,  said: 

"If  such  a  result  be  sustained,  we  can  see  no  limit 
to  the  utilization  of  such  a  device;  and,  if  there  is 
none,  the  Amendment's  guaranty  becomes,  not  one  of 
just  compensation  for  what  is  taken,  but  an  instru- 
ment of  confiscation  fictionalizing  just  compensation 
in  some  such  concept  as  the  common  law  idea  of  a 
peppercorn  in  the  law  of  seizin  or  the  later  of  Value 
received'  in  that  of  contractual  consideration." 

It  was  therefore  error  for  the  Court  to  exclude  evi- 
dence as  to  any  of  the  losses  or  damages  which  Appellants 
sustained  which  Appellants  would  have  been  entitled  to 
prove  in  the  Court  of  Claims  had  Appellee  merely  taken 
possession  and  refused  to  perform  its  obligations  under 
the  lease  instead  of  accomplishing  the  same  result  by  in- 
stituting this  proceeding.  The  Government  has  the  right 
to  arbitrarily  take  private  property,  but  it  must  pay  just 
compensation.  It  likewise  has  the  right  to  arbitrarily 
breach  a  contract,  and  specific  performance  can  not  be 
compelled,  but  it  must  pay  just  compensation.  The  meas- 
ure should  be  the  same  in  either  case,  otherwise  the  Gov- 
ernment could  escape  its  just  obligations  through  the  de- 
vice of  condemnation. 
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II. 
The  Trial  Court  Erred  in  Instructing  the  Jury. 

Appellee  contends  (Br,  18)  that  Section  647  of  the 
California  Code  of  Civil  Procedure  which  provides  that 
giving  an  instruction,  although  no  objection  was  made  is 
deemed  excepted  to,  is  not  applicable  and  cites  as  authority 
therefor  decisions  dealing  with  the  General  Conformity 
Act,  28  U.  S.  C.  Sec.  724.  The  General  Conformity  Act 
was  repealed  by  the  Federal  Rules  of  Civil  Procedure. 
(DeRosmo  v.  Feeney  (D.  C.  N.  Y.  1941),  38  F.  Supp. 
834.)  Rule  51  of  the  Federal  Rules  requires  the  Court  to 
inform  counsel  as  to  the  instructions  before  giving  them 
and  requires  counsel  to  state  their  objections.  But  Rule 
81(7)  provides  that  the  rules  (excepting  those  relating  to 
Appellate  procedure)  do  not  apply  to  condemnation  pro- 
ceedings. The  trial  court  held  that  the  rules  did  not  apply. 
The  Court  said: 

"Before  the  argument,  and  although  it  is  not  re- 
quired strictly,  because  this  is  not  an  action  covered 
by  the  Rules  of  Civil  Procedure,  I  propose  to  tell 
counsel  exactly  what  the  charge  will  be"   [R.  1225]. 

Also  see 

Eagle  Lake  Improvement  Co.  v.  U.  S.  (C.  C.  A. 
5,  1944),  141  F.  (2d)  562,  563. 

The  case  was  therefore  tried  upon  the  theory  that  the 
California  procedure  applied.  However  (apparently  due 
to  the  shortness  of  time  caused  by  the  necessity  of  Gov- 
ernment counsel  leaving  for  another  trial  in  the  East), 
the  Court  did  not  tell  counsel  what  the  charge  would  be 
so  as  to  give  them  an  opportunity  to  study  the  instructions 
and  intelligently  make  their  objections  as  contemplated  by 
Rule  51    [R.   1372].     If  Appellee's  contention  is  correct, 
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then  it  was  error  for  the  Court  not  to  have  informed  coun- 
sel as  to  the  instructions  which  the  Court  proposed  to  give 
to  the  jury. 

The  instructions  were  adverse  to  Appellants  and  were 
therefore  deemed  excepted  to  pursuant  to  the  stipulation 
[R.  462-463]. 

In  any  event  the  instructions  complained  of  were  of 
such  plain  error  that  the  Appellate  Court  is  not  only  privi- 
leged, but  is  under  a  duty,  to  correct  that  error  notwith- 
standing the  fact  that  no  specific  exception  was  taken  to 
those  instructions  below.  The  Appellate  Court,  as  a  Court 
of  the  United  States  should  insure  that  the  Appellants 
were  not  prejudiced  by  some  plain  error  which  redounded 
to  the  benefit  of  the  United  States  and  thereby  thwart  the 
mandate  of  the  Constitutional  Guaranty  of  the  Fifth 
Amendment.  That  this  Appellate  Court  has  that  privilege 
is  shown  by  the  following  decisions : 

In  United  States  of  America  v.  Atkinson,  297  U.  S. 
157,  160,  80  L.  Ed.  555  (1936),  the  Court  said: 

"In  exceptional  circumstances,  especially  in  crim- 
inal cases,  appellate  courts,  in  the  public  interest,  may, 
of  their  own  motion,  notice  errors  to  which  no  ex- 
ception has  been  taken,  if  the  errors  are  obvious,  or 
if  they  otherwise  seriously  afifect  the  fairness,  integ- 
rity, or  public  reputation  of  judicial  proceedings." 

In  Ayers  v.  United  States  (C.  C.  A.  8,  1932),  58  F. 
(2d)  607,  609,  the  Court  said: 

"Notwithstanding  this  rule  (the  rule  that  an  error 
can  be  assigned  upon  appeal  only  if  an  exception  was 
taken  thereto  in  the  trial  court),  this  court,  in  order 
to  prevent  an  injustice,  may  notice  a  plain  error  even 
in  a  civil  case.  United  States  v.  Tennessee  &  Coosa 
R.  Co.,  176  U.  S.  242,  256,  20  S.  Ct.  370,  44  L.  Ed. 
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452;  Baltimore  &  0.  R.  Co.  z'.  McCune  (C.  C.  A.  3), 
174  F.  991,  992;  Ratetsky  v.  Gramm-Bernstein  Motor 
Truck  Co.  (C.  C.  A.  8),  4  F.  2d  965,  968;  Nezu  York 
Life  Insurance  Co.  v.  Rankin  (C.  C.  A.  8),  162  F. 
103,  108." 

In  Helvering  v.  Rubinstein  (C.  C.  A.  8,  1942),  124  F. 
(2d)  969  at  page  972,  the  Court  said: 

''To  prevent  a  plain  injustice,  an  appellate  court 
may  notice  obvious  errors  in  either  criminal  or  civil 
cases,  even  though  not  properly  called  to  the  attention 
of  the  trial  court  or  saved  for  review.  Ayers  v. 
United  States,  8  Cir.,  58  F.  2d  607,  609,  and  cases 
cited.  But  this  right  to  disregard  the  rule  that  an 
appellate  court  will  not  ordinarily  consider  issues  of 
law  or  fact  not  raised  below,  is  a  right  to  prevent  a 
clear  miscarriage  of  justice  apparent  from  the  rec- 
ord, and  not  a  right  to  afford  a  defeated  litigant  an- 
other day  in  court  because  he  thinks  that  if  he  were 
given  the  opportunity  to  try  his  case  again  upon  a 
different  theory  he  might  prevail." 

In  Wiborg  v.  United  States,  163  U.  S.  632,  658,  41  L. 
Ed.  289  (1896),  the  Court  said: 

".  .  .  although  this  question  was  not  properly 
raised,  yet  if  plain  error  was  committed  in  a  manner 
so  absolutely  vital  to  defendants,  we  feel  ourselves  at 
liberty  to  correct  it." 

In  Clyatt  v.  United  States,  197  U.  S.  207,  221,  49  L. 
Ed.  726  (1905),  the  Court  said: 

"While  no  motion  or  request  was  made  that  the 
jury  be  instructed  to  find  for  defendant,  and  although 
such  a  motion  is  the  proper  method  of  presenting  the 
question  whether  there  is  evidence  to  sustain  the  ver- 
dict, yet  Wiborg  v.  United  States,  163  U.  S.  632,  658, 
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justifies  us  in  examining  the  question  in  case  a  plain 
error  has  been  committed  in  a  matter  so  vital  to  the 
defendant." 

That  it  is  the  duty  of  this  Appellate  Court  to  correct 
this  error  is  found  in  the  Constitutional  Guaranty  of  the 
Fifth  Amendment. 

Appellee's  interpretation  (Br.  19-20)  of  the  Court's  in- 
structions: "If  you  find  it  could  not  have  been  sold,  then 
your  verdict  as  to  Tavares  Construction  Company,  Inc., 
will  be  zero"  [R.  1295-1296],  is  one  which  a  so-called 
"Philadelphia  Lawyer"  might  possibly  be  expected  to 
ferret  out  after  a  lengthy  study  thereof  and  the  applica- 
tion of  legal  implications.  Certainly  no  layman  juror 
could  or  would  ever  make  such  an  interpretation.  In  any 
event.  Appellee's  interpretation  is  erroneous. 

Appellee  concedes  in  its  brief  (Br.  19)  that  it  would 
have  been  error  for  the  trial  court  to  charge  that  if  Ap- 
pellants' interest  in  the  property  was  not  transferable  then 
no  compensation  should  be  allowed  for  it.  Appellee  then 
argues,  however,  that  the  trial  court  made  no  such  charge. 
Appellee  contends  that  the  charge  "plainly  deals  only  with 
the  question  of  how  much  an  assumed  buyer  would  have 
paid"  (Br.  20).  In  attempting  to  support  this  argument, 
Appellee  points  out  that  the  Court  instructed  the  jury  to 
proceed  in  the  same  manner  as  they  proceeded  as  to  the 
market  value  of  the  land.  Appellee  then  points  out  that 
the  National  City  lands  were  inalienable,  and  goes  back 
ten  pages  of  printed  record  to  find  the  instruction  to  disre- 
gard any  agreements  between  the  State  and  the  City  limit- 
ing the  uses,  and. says  this  means  alienation.  We  submit 
that  an  agreement  "limiting  the  uses"  does  not  prohibit 
"alienation."  There  was  a  restriction  upon  the  City's  use 
as  well  as  alienation   [R.   1208-1211].     There  was  a  re- 
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striction  upon  Appellants'  use  as  well  as  alienation  [R. 
63].  We  submit  that  a  jury  instruction  is  not  designed 
to  be  a  mental  exercise  nor  a  problem  in  logic,  but  is 
meant  to  point  out  to  the  jurors  the  exact  manner  in  which 
they  are  to  proceed  in  arriving  at  a  verdict,  and,  if  it  fails 
to  do  so,  it  must  fall. 

However,  assuming  that  the  jurors  were  supposed  to 
go  through  this  mental  process,  and  that  it  was  humanly 
possible  for  them  to  have  done  so,  we  submit  that  the 
reference  was  to  the  limitation  on  the  uses  and  had  noth- 
ing to  do  with  alienation.  A  limitation  of  the  use  of 
property  is  quite  a  different  matter  than  a  prohibition 
against  alienation. 

Furthermore,  when  the  jury  came  back  and  asked  to 
have  the  Tavares  instructions  read  again,  the  Court  did 
not  go  back  and  read  this  portion  of  the  instructions  as 
to  the  land  [R.  1300-1303]. 

After  instructing  the  jury  to  proceed  in  the  same  man- 
ner as  they  proceeded  as  to  the  market  value  of  the  land, 
the  Court  explained  what  it  meant  thereby,  to  wit:  "the 
question  being,  what  could  it  have  been  sold  for  on  the 
open  market  for  cash  on  December  23,  1944,  the  date  it 
was  taken  or  cancelled  by  this  proceeding,  or  shortly  there- 
after above  what  Tavares  Construction  Company,  Inc., 
would  have  to  have  paid  under  all  its  terms  and  condi- 
tions" [R.  1295].  This  is  merely  the  ordinary  rule  for 
determining  the  bonus  value  of  a  leasehold  estate.  It 
means  the  difference  between  the  value  of  the  use  and  the 
rent  that  must  be  paid  for  the  use.  However,  the  use  of 
the  word  "canceled"  was  erroneous  and  misleading  to  the 
jury.  Appellee's  witness  Mr.  Mason  had  given  as  one  of 
his  reasons  for  his  valuation  of  nothing,  that  the  lease 
had  been  canceled  by  this  condemnation  action  [R.  1180, 
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1200-1201].  The  lease  was  not  canceled,  it  was  acquired. 
Had  it  been  canceled,  it  would  then  of  course  have  had  no 
value. 

Following  this,  the  Court  instructed  the  jury  to  de- 
termine a  question  of  law,  m:^.:  whether  or  not  Appellants 
could  sell  [R.  1295].  Such  instruction  was  wholly  un- 
necessary if  all  the  Court  was  doing  was  telling  the  jury 
how  to  arrive  at  the  amount  an  assumed  buyer  would  have 
paid  as  Appellee  contends  (Br.  20).  The  Court  told  the 
jury  if  they  found  that  it  could  have  been  sold,  then  they 
should  determine  the  amount,  but  if  they  found  it  could 
not  have  been  sold,  then  their  verdict  should  be  zero  [R. 
1295-1296]. 

Appellee  states  that  the  lease  "provided  that  it  could  not 
be  transferred  without  the  consent  of  Defense  Plant  Cor- 
poration and  the  Maritime  Commission"  (Br.  19).  Ap- 
pellee carefully  omits  the  important  word  "sell"  contained 
in  the  lease  provision  [R.  64].  Appellee  likewise  over- 
looks the  position  its  counsel  took  during  the  trial  [R. 
774]  and  in  his  argument  to  the  jury  [R.  1262]  that  this 
provision  prohibited  a  sale.  In  his  argument  he  read  this 
provision  to  the  jury  and  told  them  that  Tavares  would 
not  get  five  cents  for  the  lease  without  this  consent  to  a 
sale  [R.  1262].  Furthermore  the  lease  says  "prior"  con- 
sent and  there  was  no  evidence  that  such  consent  had 
been  given. 

The  instructions  should  be  interpreted  in  the  light  of 
the  facts  and  circumstances  of  what  occurred  at  the  trial 
and  in  the  manner  in  which  it  is  evident  the  jury  must 
have  understood  them.  Certainly  the  purpose  of  instruc- 
tions is  to  give  the  law  to  the  jury  in  plain  simple  language 
so  that  it  will  understand  it.  and  the  important  thing  is 
how  a  jury  understands  an  instruction  and  not  how  a 
lawyer   may  be  able   to  interpret  it. 
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Appellee  denies  (Br.  21)  that  it  sought  to  prove  that 
Appellants'  rights  were  inalienable.  It  certainly  attempted 
to  (and  we  sincerely  believe  did)  convince  the  jury  of  that 
fact.  Appellee's  counsel  made  the  following  statement  in 
his  cross-examination  of  Mr.  Tavares: 

"O.  How  could  it  be  sold?  How  could  you  sell 
it  to  a  willing  buyer  with  a  clause  in  there  providing 
that  you  couldn't  unless  you  got  the  consent  of  the 
Defense  Corporation  and  the  Maritime  Commis- 
sion?"  [R.  774.] 

Appellee's  counsel  made  the  following  statement  in  his 
argument  to  the  jury: 

"Here  is  the  thing  that  Mr.  Hindes  said  was  such 
that  he  never  would  even  signed  this  lease  in  the  first 
place." 


"Twenty- four :  Lessee  will  not  without  prior  writ- 
ten consent  of  Defense  Corporation  and  the  approval 
of  the  Maritime  Commission  sell,  assign,  or  pledge 
this  lease  or  any  of  its  rights  or  obligations  hereun- 
der, or  sublease  or  permit  the  use  by  others  of  any 
of  the  property  covered  by  this  lease. 

Mr.  Willing  Buyer,  I  want  to  sell  you  this  lease,  I 
want  to  assign  it.  I  want  to  sublet  a  part  of  it  to 
you.     What  will  you  give  me? 

Why,  Mr.  Tavares,  you  can't  do  that  without  you 
get  the  consent  of  the  Defense  Plant  Corporation  and 
the  Maritime  Commission.  I  wouldn't  give  you  five 
cents  for  it.  How  do  you  know,  that  they  are  going 
to  let  you  make  a  profit  on  this  paper?  Is  it  reason- 
able to  suppose  after  they  put  up  for  you  $2,700,000 
and  build  you  a  shipyard,  that  they  will  permit  you  to 
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go  ahead  and  sell  this  paper?  Do  you  not  know  that 
on  the  date  of  this  lease  it  is  indicated  that  the  Navy 
of  the  United  States  proposes  to  take  over  those 
utilities?' 

Mr.  Tavares  told  me  that  he  thought  that  he  could 
get  the  consent  of  the  Defense  Plant  Corporation  and 
the  Maritime  Commission  for  him  to  make  another 
half  million  dollars"    [R.    1262]. 

Thus  Appellee  told  the  jury  that  the  lease  could  not  be 
sold  because  the  consent  could  not  be  obtained  for  Ap- 
pellants to  make  a  profit  on  the  lease,  instead  of  telling 
the  jury  that  they  should  assume  that  the  consent  had  been 
given. 

Lastly,  the  Court  instructed  the  jury  that  if  they  found 
it  could  not  have  been  sold,  then  their  verdict  will  be 
zero  [R.  1295-1296].  This  clearly  meant  to  the  jury  that 
if  they  found  that  the  lease  could  not  have  been  sold,  that 
then  they  did  not  need  to  determine  the  value  thereof,  but 
should  indicate  such  finding  by  rendering  a  verdict  of 
zero.  That  this  was  the  clear  implication  of  the  instruc- 
tion is  supported  by  the  prior  instruction  to  the  effect  that 
if  they  found  that  no  purchaser  would  have  purchased  ex- 
cept for  a  nominal  consideration,  then  their  verdict  must 
be  in  a  nominal  figure  only  [R.  1293]. 

In  other  words  the  instructions  conveyed  to  the  jury 
that  they  were  to  determine  two  questions  as  to  Appel- 
lants :  First,  whether  or  not  the  lease  could  be  sold  under 
its  terms.  If  it  could  not,  their  verdict  was  to  be  zero. 
If  it  could,  then  thev  were  to  determine  the  second  ques- 
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tion  of  how  much.  This  was  to  be  the  market  value  of 
the  leasehold  estate.  If  they  found  that  the  interest  of 
Appellants  under  the  lease  was  so  speculative  and  con- 
jectural that  no  purchaser  in  the  open  market  would  have 
purchased  the  same  except  for  a  nominal  consideration, 
then  their  verdict  was  to  be  in  a  nominal  figure  only  [R, 
1293].  Even  this  instruction  was  erroneous  in  that  it  re- 
quired the  jury  to  determine  a  question  of  law,  to  wit, 
whether  the  "interest"  of  Appellants  was  speculative  or 
conjectural,  instead  of  whether  the  "value"  of  Appellants' 
interest  was  speculative  or  conjectural.  There  was  no 
speculation  or  conjecture  as  to  whether  Appellants  had  an 
interest. 

The  jury,  after  deliberating  for  some  time,  requested 
the  Court  to  read  the  instructions  as  to  Appellants  to  them 
again.  Evidently  the  jury  was  not  having  difficulty  on  the 
question  of  values,  else  they  would  have  also  requested 
the  instructions  as  to  the  land  owners  read  to  them  again. 
Evidently  the  thing  that  was  bothering  them  was  this 
other  question  which  the  Court  had  asked  them  to  de- 
termine as  to  Appellants  (whether  or  not  a  sale  could  be 
made)  that  they  wanted  to  be  sure  about.  The  instruc- 
tions as  to  Appellants  were  read  again  [R.  1300-1303]. 
The  last  one,  to  wit,  "If  you  find  it  could  not  have  been 
sold,  then  your  verdict  *  *  *  will  be  zero"  [R.  1303], 
is  plain  and  simple  and  the  one  which  must  have  remained 
foremost  in  their  minds  when  they  again  retired  to  the 
jury  room  at  6:20  o'clock  P.  M.  [R.  1303].  They  re- 
turned with  their  verdict  at  6:40  o'clock  P.  M.  [R.  1304]. 
The  Court  had  made  it  simple  for  them  and  it  didn't  take 
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them  long.  They  evidently  looked  through  the  lease,  read 
the  provision  that  prohibited  a  sale  without  prior  consent, 
found  that  there  was  no  evidence  that  such  consent  had 
been  given,  concluded  therefore  that  the  lease  could  not  be 
sold,  and  obeyed  what  they  understood  the  Court  had  in- 
structed them  to  do  in  such  event,  by  rendering  a  verdict 
of  zero. 

This  conclusion  is  further  supported  by  the  fact  that  the 
jury  believed  the  National  City  appraisers  100  per  cent  in 
its  award  to  National  City.  The  same  appraisers  testified 
for  Appellants.  It  is  unbelievable  that  the  jury  gave  such 
full  faith  and  credit  to  the  testimony  of  these  witnesses 
as  to  National  City,  but  so  fully  discredited  their  testi- 
mony as  to  Appellants.  Something  else  happened,  or  they 
would  have  brought  in  a  verdict  for  something  for  Ap- 
pellants. They  rendered  their  verdict  of  zero,  not  as  to 
value,  but  because  they  believed  they  had  to  under  the 
Court's  instructions  and  the  prohibition  in  the  lease  against 
selling  without  prior  consent,  which  Appellants  had  failed 
to  prove  they  had  obtained. 

With  reference  to  Appellants'  point  made  in  their  Open- 
ing Brief,  pages  29  to  36,  that  market  value  was  not  the 
proper  measure  of  compensation  when  there  was  no  mar- 
ket, we  call  the  Court's  attention  to  United  States  v.  Sa- 
vannah Shipyards  (C.  C.  A.  5,  1944),  139  F.  (2d)  953, 
140  F.  (2d)  863,  involving  the  condemnation  of  a  ship- 
yard then  in  the  process  of  being  constructed,  where  there 
had  been  no  sales  of  such  and  evidence  as  to  the  costs  of 
construction  was  held  proper. 
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III. 

The  Offer  of  Compromise  Was  Not  Used  for 
Impeachment  Purposes. 

The  offer  of  compromise  [Exhibit  3,  R.  770]  was  writ- 
ten after  the  faciHties  had  been  constructed  and  the  con- 
tingencies involved  in  guaranteeing  the  cost  had  been 
eHminated.  It  was  a  minimum  fee  based  upon  no  risk 
involved.  It  was  not  the  same  minimum  fee  that  would 
have  been  fair  at  the  time  the  agreement  was  made.  The 
10  per  cent  fee  was  for  a  guaranteed  cost  [R.  741]. 

Assuming,  but  not  admitting,  that  the  offer  of  compro- 
mise would  have  been  admissible  for  impeachment  pur- 
poses if  the  issue  in  this  case  had  been  the  amount  of  a 
fair  supervisory  fee,  it  was  not  used  for  that  purpose. 
The  question  as  to  what  was  a  fair  fee  was  not  in  issue, 
as  the  Court  excluded  that  issue  as  being  proper  only  in  a 
Court  of  Claims  action  [R.  701-702].  Appellee  concedes 
this  (Br.  16).  Therefore,  it  was  wholly  immaterial  for 
impeachment  purposes. 

The  only  use  which  Appellee  made  of  this  offer  of 
compromise  was  in  its  argument  to  the  jury.  That  portion 
thereof  which  refers  to  a  fee  was  used  by  Appellee's  coun- 
sel as  an  admission  as  to  the  market  value  of  the  leasehold 
estate.  Counsel  for  Appellee  said  to  the  jury  with  refer- 
ence thereto : 

"Ladies  and  gentlemen,  you  are  not  going  to  give 
them  more  than  they  asked  for,  are  you,  before  this 
lawsuit  was  brought?  And  don't  forget,  that  that 
was  only  their  asking  price  then"  [R.  1265]. 

"Ladies  and  gentlemen,  on  the  24th  day  of  Novem- 
ber, 1944.  they  say,  'We  want  you  to  give  us  $80,000 
for   supervising    the   putting   in    of    the    things    you 
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bought  for  us  to  make  shii)s  with  to  sell  to  you.     We 
want  you  to  give  us  $80,000.' 

You  will  have  these  papers.  If  that  isn't  rig-ht — if 
\vhat  I  have  read  to  you  isn't  right,  throw  me  out  of 
the  window.  But,  my  goodness,  are  you  going  to  per- 
mit those  people  to  go  into  the  treasury  of  the  United 
States,  when  we  come  in  here  in  a  condemnation  case, 
and  get  any  more  ? 

Well,  if  you  think  they  are  entitled  to  that,  you 
give  it  to  them.  But  if  you  think  that  it  would  be 
right  for  me  to  say  to  you,  *I  want  you  to  spend 
$2,700,000  to  build  me  a  shipyard  to  build  concrete 
ships  to  sell  to  you  at  a  profit,  and  then  after  it  is  all 
through  and  done,  I  want  you  to  give  me  $80,000  for 
building  my  own  shipyard,  and  supervising  that,  and 
then  on  top  of  that  I  have  taken  the  expenses,  I  have 
taken  the  vacations  of  my  own  office  force'  "  [R. 
1267]. 

The  $80,000  fee  mentioned  in  Exhibit  3  was  only  a  part 
of  the  consideration  which  Appellants  were  asking.  There 
were  two  other  items  of  consideration  [R.  770].  Appel- 
lants considered  the  three  items  to  be  worth  six  or  seven 
hundred  thousand  dollars  [R.  784]. 

At  no  time  did  Appellee's  counsel  state  that  it  was 
offered  for  impeachment  purposes  as  to  the  amount  of  a 
fee.  If  it  was  proper  to  be  admitted  for  that  purpose,  its 
admission  should  have  been  so  limited  and  counsel  should 
have  confined  his  argument  to  that.  Actually  counsel 
made  no  argument  as  to  impeachment,  but  extensively 
commented  on  the  exhibit  as  going  to  the  issue  of  market 
xaluc  of  the  leasehold.  This  was  very  prejudicial.  He 
e\en  inferred  to  the  jury  that  Appellants  had  already  been 
compensated  for  the  taking. 
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IV. 

There   Was    Prejudicial    Error   in   the    Government's 
Argument  to  the  Jury. 

Appellee  says  this  ground  for  reversal  has  not  been 
preserved  because  Appellants  made  no  objection  thereto  at 
the  time,  and  cites  the  general  rule  set  forth  in  United 
States  V.  Socony-Vacuum  Oil  Co.,  310  U.  S.  150,  239. 
An  examination  of  this  case  reveals  that  there  are  ex- 
ceptions to  such  rule,  dependent  upon  the  facts  in  the 
particular  case.  Apparently  it  is  a  matter  of  degree.  If 
there  ever  was  a  cause  in  which  the  exception  to  the  rule 
should  be  applied,  it  is  this  one.  The  statements  were  so 
flagrant  and  prejudicial  that  they  were  incurable.  The 
only  reason  for  objection  is  to  give  the  Court  a  chance 
to  cure  the  prejudicial  effect  thereof  by  admonishing  the 
jury  to  disregard  the  statements.  These  statements  were 
such  that  admonishment  would  have  served  no  purpose. 
The  damage  had  been  done.  To  have  said  anything  to  the 
jury,  would  have  only  emphasized  the  prejudicial  effect 
thereof  instead  of  obliterating  it.  Government  counsel 
must  have  known  they  would  prejudice  the  jury.  He 
must  have  made  them  with  that  intent.  There  was  no 
other  reason  for  making  them.  This  did  appeal  to  the 
passion  and  prejudice  of  the  jury.  In  fact  the  entire 
record  indicates  a  studied  effort  on  the  part  of  Govern- 
ment counsel  to  confuse  and  prejudice  the  jury.  Ap- 
pellee's twisted  and  misstatements  of  the  facts  in  its  Brief 
indicate  a  studied  effort  to  now  confuse  this  Appellate 
Court. 

There  is  ample  authority  for  this  Appellate  Court  to 
grant  a  reversal  on  the  impropriety  of  an  argument  not- 
withstanding that  no  objection  was  made  or  exception 
taken  in  the  trial  court. 
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For  example,  in  Nciv  York  Central  Railroad  Company 
V.  Johnson,  279  U.  S.  310,  318,  72>  L.  Ed.  707  (1929), 
counsel  for  the  prevailing  party  in  the  trial  below  made 
an  argument  to  the  jury  which  was  designed  to  appeal  to 
their  passion  and  prejudice,  but  counsel  for  the  opposing 
party  did  not  take  exception  to  that  argument  as  required 
by  statute.    The  Supreme  Court,  however,  on  appeal  said: 

"Respondents  urge  that  the  objections  were  not 
sufficiently  specific  to  justify  a  reversal.  But  a  trial 
in  court  is  never,  as  respondents  in  their  brief  argue 
this  one  w^as,  'purely  a  private  controversy  . 
of  no  importance  to  the  public'  The  state,  whose 
interest  it  is  the  duty  of  court  and  counsel  alike  to 
uphold,  is  concerned  that  every  litigation  be  fairly 
and  impartially  conducted  and  that  verdicts  of  juries 
be  rendered  only  on  the  issues  made  by  the  pleadings 
and  the  evidence.  The  public  interest  requires  that 
the  court  of  its  own  motion,  as  is  its  power  and  duty, 
protect  suitors  in  their  right  to  a  verdict  uninfluenced 
by  the  appeals  of  counsel  to  passion  or  prejudice. 
(Cases  cited.)  Where  such  paramount  considera- 
tions are  involved,  the  failure  of  counsel  to  particu- 
larize an  exception  will  not  preclude  this  Court  from 
correcting  the  error." 

The  statements  complained  of  in  particular  are  set  forth 
in  Appellants'  Opening  Brief  on  pages  52  and  53,  and 
will  not  here  be  repeated.  They  picture  Appellants  as  war 
profiteers,  assert  they  made  profits  with  no  investment 
of  their  own,  infer  they  had  already  been  compensated, 
and  that  they  now  want  more  of  the  public's  money  for 
nothing.  The  statements  were  not  based  on  facts.  We 
do  not  deny  that  Appellants  made  a  profit,  but  certainly 
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this  Court  knows  that  the  statutes  on  profit  limitations 
on  shipbuilding  and  the  renegotiation  law  took  care  of  any 
excessive  profits.  Appellants  did  make  substantial  invest- 
ments of  their  own  and  did  take  substantial  risks,  but  such 
facts  as  well  as  the  matter  of  profits  were  wholly  irrele- 
vant and  immaterial  to  the  issue  in  this  case  and  no 
evidence  was  offered  in  regard  thereto. 

Counsel's  statements  should  be  considered  in  the  light 
of  the  times.  The  country  had  just  emerged  from  the 
worst  war  of  all  times,  with  the  greatest  debt,  and  talk 
about  war  profiteers  was  common  gossip.  This  jury 
wasn't  going  to  be  a  party  to  any  such  thing  even  though 
the  Court  had  told  them  that  they  were  not  to  consider 
such  things  in  arriving  at  their  verdict.  They  must  have 
been  considered,  and  would  have  been  considered,  regard- 
less of  any  admonition  of  the  Court.  If  Appellee's  con- 
tention be  correct  that  the  jury  did  not  render  their  ver- 
dict of  zero  because  Appellants  were  prohibited  from  sell- 
ing, then  they  must  have  rendered  it  because  they  thought 
Appellants  had  already  gotten  enough  out  of  the  war  and 
that  they  weren't  going  to  be  a  party  to  giving  them  any 
more  regardless  of  Appellants'  legal  right  thereto.  That 
this  did  prejudice  the  jury  is  evidenced  by  the  amount  of 
the  verdict  as  to  National  City,  as  to  which  no  such  re- 
marks were  made  and  the  jury  knew  the  City  was  not  a 
war  profiteer. 

Appellee  now  attempts  to  mitigate  the  prejudicial  effect 
of  these  statements  (Br.  25)  by  indicating  how  they  might 
have  been  applied  to  other  matters.  Such  other  matters 
were  not  the  issue  before  the  jury,  and  besides  Government 
counsel  actually  applied  his  prejudicial  statements  to  the 
very  matter  which  the  jury  were  called  upon  to  decide, 
to  wit,  the  amount  of  the  award  for  Appellants. 
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V. 

The  Trial  Court  Erred  in  Failing  to  Instruct  the  Jury 
as  to  the  Legal  Effect  of  Appellants'  Lease. 

Appellee  says  that  Appellants  were  the  first  to  intro- 
duce testimony  as  to  the  legal  effect  of  the  lease.  The 
record  proves  that  this  practice  was  initiated  by  Appellee 
[R.  751,  757,  761-765,  771-774],  We  submit  that  this 
was  a  part  of  the  design  of  Appellee's  counsel  to  confuse 
the  jury.  That  it  did  confuse  the  jury  is  proved  by  their 
verdict. 

We  agree  with  Appellee  (Br.  26)  that  the  true  legal 
construction  of  the  lease  was  not  an  issue  in  the  case. 
But  throughout  the  trial  and  the  argument,  Appellee  made 
it  an  issue  in  the  case.  Even  the  Court  by  its  instructions 
made  it  an  issue  in  the  case.  (See  Reply  to  Point  II, 
supra.)  How  was  this  jury  to  know  what  the  issues  were 
other  than  what  they  gathered  from  the  questions  to  the 
witnesses,  the  argument  of  counsel,  and  the  instructions  of 
the  Court?  They  were  not  supposed  to  know  the  law. 
That  Appellee  put  the  legal  construction  of  the  lease  in 
issue  is  conclusively  shown  by  the  following  statements 
made  by  Appellee's  counsel  in  his  argument  to  the  jury : 

"Every  claim  that  it  has  in  this  lawsuit  stems  from 
Exhibit  W.  I  say  to  you  that,  in  reading  that  docu- 
ment, if  you  can  tell  me  what  it  means,  then  you  are 
probably  a  better  man  than  I  am.  I  tell  you  that,  if 
the  lawyers  can  agree  on  what  that  document  means, 
they  are  better  lawyers  than  I  am.  So,  therefore, 
their  rights  stemming  from  Plancor  407  arc  what  you 
arc  to  determine"    (Italics  ours.)     [R.  1256.] 
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He  then  went  through  the  various  paragraphs  of  the  lease 
and  gave  interpretations  thereof  that  were  clearly  errone- 
ous [R.  1257-1263],  and  we  give  credit  to  the  legal  ability 
of  Appellee's  counsel  by  stating  that  he  must  have  known 
that  they  were  erroneous. 

Then  the  Court  (due  unquestionably  to  the  shortness  of 
time  because  of  the  necessity  of  Government  counsel  leav- 
ing for  Michigan  for  another  trial  [R.  1227]),  instead  of 
advising  counsel  as  to  what  the  charge  would  be  [R.  1372] 
as  the  Court  had  previously  indicated  it  would  do  [R. 
1225],  proceeded  to  so  instruct  the  jury  that  the  question 
as  to  the  legal  construction  of  the  lease  was  left  to  the 
jury  to  determine  (Point  II,  supra),  instead  of  the  Court 
telling  the  jury  the  proper  legal  construction  of  the  lease. 
So  far  as  the  jury  knew,  the  legal  construction  given  them 
by  Government  counsel  was  correct,  as  the  Court  didn't 
tell  them  otherwise,  but  in  effect,  by  its  instructions  left 
it  to  the  jury  to  determine  whether  or  not  Appellants' 
interest  was  speculative  or  conjectural  [R.  1293],  and 
whether  or  not  Appellants  were  prohibited  from  making 
a  sale  [R.  1295-1296,  1303],  just  as  Government  counsel 
had  argued  [R.  774,  1256-1263].  The  Court  told  them 
to  consider  the  entire  instrument  [R.  1295]  which  cer- 
tainly meant  to  a  laymen  jury  that  they  were  to  read  the 
lease  and  if  they  found  any  provision  therein  that  pre- 
vented a  sale  and  they  found  that  prior  consent  to  a  sale 
had  not  been  obtained,  that  their  verdict  must  be  zero. 
Paragraph  Twenty-four  [R.  64]  provided  that  the  lease 
could  not  be  sold  without  the  prior  consent  of  lessor  and 
the  evidence  was  that  such  consent  had  not  been  given 
[R.  774]. 


—32— 

VI. 

The  Verdict  and  Judgment  Are  Not  Supported  by  the 

Evidence. 

While  Appellants  urge  in  their  Opening  Brief  that  the 
appropriate  measure  of  compensation  is  the  difference 
between  the  value  of  the  site,  facilities  and  machinery, 
and  the  option  price,  this  measure  is  applicable  only  if  the 
option  rights  are  to  be  compensated  for  in  this  proceeding. 
It  would  be  the  minimum  amount  assuming  that  Appel- 
lants had  terminated  the  leasehold  estate  on  December  23, 
1944,  and  immediately  exercised  their  option,  thus  waiving 
all  benefits  of  the  leasehold  estate.  If  the  option  rights 
are  to  be  preserved  for  compensation  through  action  in  the 
Court  of  Claims  and  compensation  for  the  leasehold 
estate  only  is  to  be  determined  in  this  action,  then  com- 
pensation should  be  measured  by  the  value  of  the  leasehold 
estate.  Argument  under  this  point  is  confined  to  the 
verdict  and  judgment  that  the  just  compensation  for 
Appellants'  leasehold  estate  is  nothing. 

Appellee  argues  (Br.  27)  that  the  judgment  of  nothing 
is  supported  by  the  opinions  of  its  two  appraisers,  Mr. 
Shattuck  and  Mr.  Mason.  Certainly  the  opinion  of  an 
expert  witness  as  to  value,  when  based  upon  erroneous 
premises,  is  not  evidence  which  will  support  a  verdict  or 
judgment.  This  is  not  merely  a  question  of  weighing  the 
evidence.  To  say  that  it  is,  is  to  assume  that  the  opinion 
would  be  the  same  if  based  upon  a  correct  premise.  This 
would  be  assuming  evidence  that  is  not  in  the  record.  A 
verdict  or  judgment  based  upon  assumed  evidence  is  not 
supported  by  any  evidence. 


Appellee's  two  appraisers  were  well  coached.  While 
they  admitted  time  and  time  again  that  they  did  not  con- 
sider certain  features  of  the  lease,  and  gave  reasons  for 
their  opinions  based  upon  their  erroneous  interpretations 
of  the  lease,  they  were  well  trained  to  always  come  up 
with  the  same  stock  answer  of  zero  valuation  regardless 
of  the  facts  or  interpretation  of  the  lease  [R.  1091-1160, 
1161-1206]. 

The  opinions  of  Appellee's  two  witnesses  should  be 
wholly  disregarded.  There  is  at  least  one  important  item 
of  value  which  they  wholly  overlooked.  That  is  the  100 
days  minimum  right  of  possession  which  Appellants  had 
even  assuming  that  the  Government  had  served  a  ten-day 
notice  of  termination  on  December  23,  1944,  instead  of 
filing  this  action.  Appellants  unquestionably  had  that  ten 
days  plus  the  entire  90-day  option  period  that  would  fol- 
low such  termination  during  which  they  could  remain  in 
possession  [R.  54-55,  58,  61].  If  the  Government  re- 
quested priority,  the  same  result  could  have  been  accom- 
plished by  Appellants  serving  a  termination  notice. 

Appellants  were  in  possession,  engaged  in  building  and 
repairing  boats  for  the  Government,  rent  free,  of  a 
$3,000,000  complete  shipyard,  comprising  100  acres  of 
land,  with  ship  basins,  buildings,  shops,  machinery,  trucks, 
cranes,  and  equipment.  The  facilities  had  been  designed 
for  post-war  uses  as  well  as  war  [R.  IZS-yZl^.  They 
could  use  the  yard  for  private  purposes  by  the  payment 
of  10  cents  per  man  hour  rent,  which  was  voluntarily 
offered  by  Api>ellants  [R.  848].    It  amounted  to  less  than 
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10  per  cent  of  the  labor  cost.  This  is  very  low  for  land, 
facilities  and  equipment.  Under  such  arrangement,  these 
charges  did  not  go  on  whether  there  was  business  or  not, 
but  varied  with  the  amount  of  business  done,  which  is 
very  desirable.  Such  arrangement  must  have  been  profit- 
able to  Appellants,  otherwise  they  would  not  have  offered 
it.  They  had  no  property  taxes  to  pay  as  title  was  in  the 
Government.  They  could  underbid  competitors  for  Gov- 
ernment work  who  had  to  pay  rent  or  had  a  large  fixed 
property  investment,  which  gave  them  assurance  of  getting 
Government  work  as  long  as  there  was  any.  On  Decem- 
ber 23,  1944,  we  were  in  the  "Battle  of  the  Bulge"  in 
Belgium.  The  outcome  of  the  war  looked  anything  but 
good  for  the  United  States.  Everyone  expected  the  war 
to  last  a  long  time.  If  it  did  there  would  be  need  for 
more  ships.  Whether  it  was  to  be  of  long  or  short  dura- 
tion, there  would  be  need  for  ship  repairs,  dismantling, 
etc.,  for  a  long  time.  Appellants  were  actually  in  an 
enviable  position  from  the  standpoint  of  anyone  interested 
in  such  business.  But  the  Navy  needed  this  property  for 
its  own  use.  Perhaps  the  need  was  determined  because 
the  Navy  believed  the  war  would  last  a  long  time. 

This  right  of  possession  for  a  minimum  of  100  days 
was  worth  something,  not  nothing.  In  fact,  it  had  a  very 
substantial  value.  Even  if  we  just  take  the  ten  auto- 
mobiles and  trucks  listed  in  Exhibit  Q  [R.  1328-1330] 
we  would  have  a  substantial  rental  value,  let  alone  the 
other  millions  of  dollars'  worth  of  land,  facilities  and 
machinery.  To  uphold  this  judgment  merely  because  two 
real  estate  men  said  in  their  opinions  the  lease  had  no 
value,  would  be  a  travesty  on  justice.  This  Court  knows 
of  its  own  knowledge  that  the  award  is  grossly  inadequate. 
We  submit  that  there  has  been  a  miscarriage  of  justice. 
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VII. 
The  Verdict  and  Judgment  Are  Contrary  to  Law. 

Here  again  Appellee  erroneously  interprets  (Br,  28) 
the  Court's  instructions.  The  Court  instructed  the  jury 
to  award  nominal  damages  for  Appellants'  leasehold  if  it 
could  have  been  sold  for  a  nominal  sum  only,  but  to  return 
a  verdict  of  zero  if  the  leasehold  could  not  be  sold  [R. 
1293,  1295-1296].  The  former,  not  the  latter,  instruction 
referred  to  an  inability  to  sell  because  of  a  lack  of  value. 
The  latter  referred  to  the  prohibition  against  selling  at  all. 
Possibly  the  trial  court  did  not  so  intend  it  to  mean  that, 
but  that  is  what  it  does  mean  and  certainly  the  jury  so 
understood  it.  By  awarding  Appellants  nothing,  the  jury 
simply  found  that  no  sale  could  legally  be  made,  not  that 
the  leasehold  had  no  value.  The  jury  could  not  have 
found  that  the  leasehold  had  no  value.  It  did  have  a  value 
and  a  substantial  value,  which  can  not  be  truthfully  de- 
nied by  anyone,  even  if  confined  to  the  minimum  of  100 
days  possessory  use  referred  to  in  Point  VI,  supra. 

If  the  jury  had  found  that  the  leasehold  had  no  value, 
not  because  it  could  not  have  been  sold,  but  because  it  had 
no  value  to  anyone,  not  even  to  Appellants,  then  under  the 
Court's  instructions  they  would  have  brought  in  a  verdict 
for  a  nominal  amount. 

The  question  as  to  whether  or  not  the  lease  could  be 
sold,  was  erroneously  left  to  the  jury,  regardless  as  to 
whether  the  question  related  to  the  right  to  sell  or  the 
ability  to  find  a  purchaser.  The  law  presumes  in  a  con- 
demnation case  both  the  right  to  sell  and  that  there  is  a 
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purchaser  ready,  willing-  and  able  to  buy.     The  only  ques- 
tion to  be  determined  is  how  much. 

If  zero  is  an  amount,  then  it  is  so  grossly  inadequate 
as  to  shock  the  conscience  of  this  Court.  The  very  doc- 
trine of  just  compensation  has  been  thrown  to  the  winds 
by  this  judgment.  We  have  found  no  case  where  there 
was  something  taken  that  something  has  not  been  awarded. 
The  case  of  Marion  etc.  Ry.  v.  United  States,  270  U.  S. 
280,  282,  cited  by  Appellee  as  supporting  a  judgment  of 
nothing  is  not  in  point.  In  that  case  the  President  under 
his  war  powers  issued  a  proclamation  taking  over  the 
railroads,  but  there  was  no  actual  possession  taken  and 
the  railroad  continued  under  its  own  management  the 
same  as  before.  The  plaintiff  claimed  a  technical  taking 
and  that  therefore  it  was  entitled  to  compensation.  But 
the  Court  held  that  nothing  had  been  taken  from  the  plain- 
tiff and  that  therefore  nothing  was  recoverable.  In  the 
case  at  bar,  there  is  no  question  but  what  Appellants' 
leasehold  and  option  rights  were  taken.  These  rights 
were  of  substantial  value,  at  least  to  Appellants,  and  it 
must  be  assumed  that  if  they  were  valuable  to  Appellants 
that  they  would  be  valuable  to  a  purchaser. 

The  measure  of  compensation  in  a  condemnation  case 
is  the  loss  to  the  property  owner.  United  States  v.  Miller, 
317  U.  S.  369.  There  can  be  no  question  but  what  the 
taking  of  this  lease  resulted  in  a  monetary  loss  to  the 
Appellants.  The  Court  said  in  United  States  v.  Petty 
Motor  Co.,  327  U.  S.  372,  378: 

"If  any  property  is  taken,  compensation  is  required." 
Appellants  are  entitled  to  have  the  amount  thereof  de- 
termined in  this  action,  be  it  substantial  or  nominal. 


VIIL 
The  Trial  Court  Did  Not  Err  in  Correcting  the  Judg- 
ment to  Conform  to  What  the  Court  Had  in  Mind 
Throughout  the  Trial  and  in  Entering  the  Judg- 
ment. 

The  trial  court  at  no  time  ever  ruled,  as  stated  by  Appel- 
lee (Br.  29),  that  the  option  was  compensable  in  this 
proceeding.  On  the  contrary  the  Court  at  all  times  ruled 
just  the  opposite.  It  is  clear  from  the  record  that  the  trial 
court  considered  throughout  the  trial  that  it  was  without 
power  in  this  proceeding  to  award  compensation  for  the 
option,  that  the  Court  did  not  permit  the  introduction  of 
evidence  as  to  the  value  of  the  option,  that  Appellants 
were  confined  to  the  market  value  of  the  leasehold  estate, 
that  the  issue  as  to  the  value  of  the  option  was  never  sub- 
mitted to  the  jury,  and  that  the  Court  through  inadvert- 
ence signed  the  judgment  with  the  word  option  in  it 
[R.  700-701,  724-727,  1294,  1431-1432,  1435,  1437,  1438, 
1440,  1442]. 

Certainly  the  best  evidence  as  to  what  the  Court  had 
in  mind  is  the  Court's  own  statements  made  at  the  time 
he  corrected  the  judgment.     The  Court  said: 

"Let  me  say  parenthetically,  before  we  do  that, 
there  is  a  clear  indication  in  the  mind  of  the  Court  on 
this  question  of  frustration,  and  the  Court  had  en- 
tertained that  throughout  the  case,  that  the  question 
of  the  option  was  not  necessarily  correlated,  insofar 
as  condemnation  was  concerned,  with  the  question  of 
the  leasehold  estate.  The  question  of  the  leasehold 
estate,  I  think,  clearly  was  a  matter  that  was  subject 
to  evaluation  and  award  in  this  condemnation  pro- 
ceeding. 

There  is  nothing  in  Judge  Yankwich's  ruling  that 
is  counter  to  that  conclusion,  in  my  judgment.    There 
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is  not  anything^  in  the  riilino^,  either  on  pretrial  by 
Jndg-e  Yankwich  or  dnring-  the  rulings  on  evidence 
by  the  trial  judg-e,  or  during-  the  discussions  with 
counsel  in  the  absence  of  the  jury,  at  the  bench,  but 
what  indicates  that  it  was  clearly  in  the  mind  of  the 
Court  that  if  there  be  any  question  of  frustration, 
that  we  were  not  in  the  proper  forum  in  which  to 
ascertain  that  feature  of  the  case."    [R.  1431-1432.] 

"In  signing  this  judgment,  there  appears  to  be  a 
statement  in  the  judg-ment  that  is  at  variance  with 
the  mind  of  the  Court,  and  was  at  the  time  the  judg- 
ment on  the  verdict  was  signed.  I  will  call  attention 
to  that. 

I  want  it  also  noted  that  the  proposed  judgment 
does  not  appear  to  have  been  endorsed  by  any  of 
counsel  for  Tavares  Construction  Company  interests." 
[R.  1435.] 

"The  Court  inadvertently  and  without  any  intent 
to  do  so  signed  the  judgment  with  the  word  'option' 
in  there,  in  that  portion  of  the  judgment. 

I  think  it  is  clear  that  the  trial  court,  while  follow- 
ing what  it  conceived  to  be,  and  what  appeared  to  it 
was,  the  ruling  on  pretrial,  it  did  not  enable  this 
Court  in  condemnation  to  fix  a  value  for  what  may 
or  may  not  have  been  the  frustration  of  an  option 
right  of  the  Tavares  Construction  Company  inter- 
ests. It  was  and  is  this  Court's  view  that  there  should 
be  no  feature  of  this  case  that  would  prevent  the 
interested  parties,  if  any,  from  litigating  as  to  what 
this  Court  conceives  and  did  throughout  the  trial 
conceive  to  be  the  proi^er  forum."    [R.  1437.] 
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"The  matter  is  how  to  reach  it  without,  at  least 
seeming-ly,  being-  contumacious  as  far  as  the  Court  of 
Appeals  is  concerned.  I  do  not  want  the  Court  of 
Appeals  to  feel  in  any  way  that  this  Court,  after  an 
appeal  had  been  taken,  would  feel  as  though  it  has 
jurisdiction  in  the  sense  of  deciding-  something  differ- 
ently from  what  it  has  always  decided. 

This  Court's  mind  has  always  been  centered  on  the 
fact  that  if  there  was  any  frustration  of  this  contract 
it  was  not  a  compensable  item  in  an  eminent  domain 
case.  The  deadline  occurred  on  December  23,  1944, 
and  that  deadline  was  occasioned  by  the  activity  of 
the  Government  in  taking  over  the  leasehold.  The 
question  is  if  this  is  of  an  equitable  character  that 
could  be  reached  in  the  Court  of  Claims  on  the  theory 
of  frustration  of  a  contract.  That,  of  course,  is  not 
one  of  those  items  that  could  be  properly  evaluated  in 
an  eminent  domain  proceeding."    [R.  1438.] 

"The  Court :  I  do  not  want  to  do  this :  I  do  not 
want  either  the  litigants  or  any  reviewing  authority, 
or  any  other  applicable  judicial  authority,  to  get  the 
impression  that  this  Court  is  changing  its  mind  in  the 
case  or  that  it  has  any  doubt  but  what  it  gave  to  the 
jury  the  law  of  the  case  in  its  instructions.  I  think 
I  have  shown  that  by  the  excerpts  that  have  been 
read,  and  there  are  others  that  will  substantiate  that. 
There  is  nothing  I  have  found  that  would  operate  to 
remove  that  impression.  That  was  never  in  the  mind 
of  this  Court,  that  any  question  of  frustration  of 
contract  was  litigated  and  terminated  and  adjudicated 
in  this  action  of  eminent  domain."    [R.  1440.] 

The  judgment  was  in  error  in  including  the  option,  as 
the  case  had  been  in  fact  tried  on  the  theory  that  the  op- 
tion was  not  included,  no  evidence  was  received  for  the 
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purpose  of  awardino-  compensation  for  the  option,  and 
there  was  nothing  upon  which  the  jury  could  evaluate  the 
option.  The  jury  were  instructed  to  make  their  award 
the  market  value  of  the  leasehold  estate  [R.  1294]. 

The  Court  had  by  the  very  terms  of  the  judgment, 
paragraph  14  thereof,  specifically  retained  jurisdiction  for 
the  purpose  of  making  such  further  orders,  judgments  and 
decrees  as  may  be  necessary  in  the  premises  [R.  328]. 

All  that  the  Court  did  was  to  make  the  judgment  speak 
the  truth.  The  judgment  said  something  which  the  Court 
said  was  erroneous  and  which  he  did  not  intend  to  say, 
and  which  he  inadvertently  signed.  The  Court  corrected 
this  error. 

The  Court  also  had  jurisdiction  to  correct  this  error 
under  either  Rule  60  of  the  Federal  Rules  of  Civil  Pro- 
cedure, if  applicable,  or  if  not  applicable,  then  under  Sec. 
473  of  the  California  Code  of  Civil  Procedure.  Since 
an  appeal  had  been  taken,  it  in  any  event  had  jurisdiction 
under  Rules  75(h)  and  81(7)  of  the  Federal  Rules  of 
Civil  Procedure.  Rule  81(7)  makes  the  Federal  Rules 
applicable  to  proceedings  on  appeal  in  condemnation  cases 
and  Rule  75(h)  authorized  the  Court  to  make  this  cor- 
rection, since  an  appeal  had  been  taken. 

As  we  have  hereinbefore  pointed  out  in  other  portions 
of  this  brief,  the  Court  created  no  disparity  between  the 
issues  tried  and  the  judgment  by  correcting  the  judgment. 
The  correction  merely  eliminated  the  disparity  between 
the  issues  tried  and  the  judgment  which  existed  before 
the  correction  was  made. 

Certainly  this  Appellate  Court  is  not  going  to  enforce 
a  judgment  which  the  Trial  Court  says  it  signed  through 
inadvertence  and  which  was  not  the  Court's  judgment. 
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Conclusion. 

We  respectfully  submit  that  the  Appeal  of  Tavares 
Construction  Company,  Inc.  et  al.,  should  be  allowed,  the 
Cross-Appeal  of  the  United  States  should  be  denied,  and 
the  case  should  be  remanded  to  the  District  Court  for  a 
retrial,  together  with  appropriate  instructions  to  award 
compensation  for  both  the  leasehold  estate  and  the  option 
rights  to  the  same  extent  as  if  the  action  were  in  the 
Court  of  Claims. 

Respectfully  submitted, 

John  M.  Martin, 
Frank  L.  Martin,  Jr., 
Attorneys  for  Appellants  and  Cross- Appellees. 
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Ninth  Circuit: 

Come  now  your  petitioners  Tavares  Construction  Com- 
pany, Inc.,  a  corporation,  Concrete  Ship  Constructors,  a 
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joint  venture,  Stroud-Seabrook,  a  copartnership,  Lloyd  S. 
Stroud,  R.  S.  Seabrook,  C.  M.  Elliott,  Carlos  Tavares, 
Henry  M.  Page  and  Don  F.  Gates,  appellants  and  defend- 
ants, hereinafter  called  Constructors,  and  respectfully  peti- 
tion for  a  rehearing  in  the  above  case,  in  which  the  opin- 
ion was  filed  on  the  16th  day  of  June,  1949,  and  as 
grounds  for  rehearing,  assign  the  following: 

I. 

The  Court  Erred  in  Holding  That  Constructors'  Lease- 
hold Estate  and  Option  Were  Not  Condemned  or 
Taken  in  This  Proceeding. 

This  action  was  originally  commenced  for  the  purpose 
of  acquiring  land  for  the  site  of  a  shipyard  for  use  by 
Constructors  [R.  20].  Two  declarations  of  taking  were 
filed.  The  first  took  the  title  to  all  parcels  excepting  Par- 
cel 1  [R.  28-32].  Plancor  407  was  not  specifically  men- 
tioned therein  [R.  29].  The  second  was  an  amended  dec- 
laration and  covered  all  parcels  [  R.  42-46] .  It  specifically 
mentioned  Plancor  407  therein   [R.  43]. 

The  filing  of  an  amended  declaration  of  taking  as  to  all 
parcels  and  the  mention  therein  of  Plancor  407  indicated 
an  intent  to  take  not  only  the  additional  Parcel  1  but  also 
the  interests  of  Constructors  under  Plancor  407  as  to  all 
of  the  parcels. 

Shortly  thereafter  an  amended  and  supplemental  com- 
plaint was  filed  [R.  249-258]  which  contained  the  same 
description  as  to  the  property  and  interests  therein  sought 
to  be  condemned  as  was  set  forth  in  the  amended  declara- 
tion of  taking  |R.  253-255].  The  filing  of  the  amended 
and  supplemental  complaint  certainly  indicated  an  intent 
to  take  something  in  addition  to  that  contemplated  by  the 


— 3— 

original  complaint.  If  Constructors'  interests  under 
Plancor  407  were  not  intended  to  be  taken  thereby,  then 
there  was  no  necessity  for  an  amended  and  supplemental 
complaint,  or  for  an  amended  declaration  of  taking.  If 
all  that  was  intended  to  be  taken  by  the  amended  declara- 
tion of  taking  was  National  City's  interest  in  Parcel  1, 
then  it  would  have  been  Declaration  of  Taking  No.  2, 
which  would  have  been  in  the  same  language  as  Declaration 
of  Taking  No.  1,  and  described  only  Parcel  1. 

To  eliminate  any  uncertainty  as  to  whether  or  not  it 
was  the  intent  of  the  amended  declaration  of  taking  and 
the  amended  and  supplemental  complaint  to  take  and  con- 
demn Constructors'  interests  under  Plancor  407,  Con- 
structors made  a  motion  for  a  more  definite  statement 
[R.  259-264].  This  motion  was  granted  [R.  265],  and 
the  United  States  filed  a  bill  of  particulars  which  made  it 
certain  that  the  United  States  by  its  amended  and  supple- 
mental complaint  sought  to  take  and  condemn  all  of  Con- 
structors' interests  [R.  266-267]. 

Thereafter  on  pre-trial  the  court  interpreted  the  plead- 
ings and  ruled  that  Constructors'  lease  and  option  rights 
had  been  taken  and  condemned  by  this  action  and  that  Con- 
structors had  a  compensable  interest  in  the  property  taken 
by  this  condemnation  proceeding  [R.  310]. 

The  action  thereafter  proceeded  to  trial  upon  that  theory 
and  understanding  by  the  trial  court  and  both  parties 
[R,  311-312].  No  contention  was  made  by  either  party 
or  the  trial  court  that  Constructors'  leasehold  estate  un- 
der Plancor  407  had  not  been  condemned  or  taken  by  this 
proceeding.  On  the  contrary,  it  was  stipulated  by  the  par- 
ties that  December  23,  1944,  was  the  date  of  taking  of 
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Constructors'  lease,  coupled  with  an  option  [R.  401],  which 
was  the  date  of  the  filing  of  the  amended  declaration  of 
taking. 

The  trial  court  entered  judgment  finding  that  Con- 
structors' leasehold  and  option  rights  under  Plancor  407 
had  been  condemned  and  taken  by  this  proceeding,  that 
title  thereto  \vas  vested  in  the  United  States,  and  that 
Constructors'  lease  and  option  covered  all  twelve  parcels 
[R.  314,  317,  319,  and  327].  Later  the  trial  court  cor- 
rected the  judgment  by  striking  the  word  "option"  there- 
from  [R.  389  and  1418  to  1448]. 

On  appeal  neither  party  has  contended  that  Construc- 
tors' rights  under  Plancor  407  were  not  taken.  On  the 
contrary,  both  parties  in  their  briefs  have  taken  the  posi- 
tion that  Constructors'  leasehold  estate  and  option  had 
been  taken  and  condemned  by  this  proceeding.  (See 
Brief  of  Constructors,  p.  10,  and  Brief  of  United  States, 
pp.  3  and  6.)  In  connection  with  the  pre-trial,  a  stipula- 
tion of  the  parties  was  filed  by  which  it  was  stipulated 
that  subsequent  to  the  entry  of  the  decree  on  the  declara- 
tion of  taking  that  the  Navy  Department  took  physical 
possession  of  a  major  portion  of  the  site  and  destroyed 
approximately  one-third  of  the  improvements  and  facili- 
ties [R.  299].  Such  conduct  on  the  part  of  the  Govern- 
ment clearly  indicates  that  the  Government  intended  to 
take  Constructors'  rights  by  the  declaration  of  taking. 

This  court  has  decided  this  case  upon  a  point  that  was 
not  only  not  raised  by  either  party  on  the  appeal  but 
which  was  expressly  conceded  by  both  parties  not  to  be 
an  issue  in  the  case,  and  ujwn  a  theory  contrary  to  that 
on  which  it  was  tried  and  contrary  to  the  understanding 
of  the  trial  court  and  the  parties  of  the  pleadings.     In 
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doing  so  the  court  erred.     In  support  thereof  we  submit 
the  following  authorities: 

Martin  v.  Imbrie  (C.  C.  A.  7th),  262  Fed.  44. 

Syllabus — "Where  a  case  is  tried  on  a  theory  that 
a  particular  matter  is  within  the  issues,  it  cannot 
be  contended  on  appeal  that  such  matter  was 
without  the  pleadings." 

Meyer  v.  W.  R.  Grace  &  Co.  (C.  C.  A.  7th),  290 
Fed.  785. 

Syllabus — "Where  the  trial  court's  theory  as  to 
the  effect  of  the  pleadings  was  not  objected  to 
by  defendants,  they  could  not  urge  such  an  ob- 
jection on  writ  of  error." 

Hoiile  V.  Helena  Gas  &  Elect.  Co.  (C.  C.  A.  9th), 
31  F.  2d  671. 

Syllabus — "Practical  construction  of  complaint  by 
court,  which  construction  was  accepted  by  parties 
throughout  the  trial  will  be  accepted  by  the  Ap- 
pellate Court." 

This  court  has  further  erred  in  that  its  decision  is  based 
solely  upon  an  interpretation  of  the  amended  declaration 
of  taking  without  considering  the  amended  and  supple- 
mental complaint  and  bill  of  particulars.  There  can  be 
no  doubt  but  that  it  was  intended  by  the  amended  declara- 
tion of  taking  to  take  Constructors'  leasehold  estate  when 
the  amended  declaration  of  taking  is  read  in  the  light  of 
the  fact  that  it  was  an  amended  declaration  of  taking, 
which  specifically  mentioned  Plancor  407  and  repeated 
the  description  of  all  of  the  parcels,  and  when  also  con- 
sidered with  the  fact  that  a  supplemental  complaint  was 
thereafter  filed,  together  with  the  clarification  thereof  by 
the  bill  of  particulars. 


In  any  event  it  was  clearly  sought  by  the  amended  and 
supplemental  complaint  as  clarified  by  the  bill  of  particu- 
lars to  condemn  Constructors'  leasehold  estate  under  Plan- 
cor  407  [R.  266,  267].  Rule  12(e)  of  the  Federal  Rules 
of  Civil  Procedure  provides  among  other  things :  "A 
bill  of  particulars  becomes  a  part  of  the  pleading  which  it 
supplements."  This  proceeding  was  instituted  at  the  in- 
stance of  the  Maritime  Commission  [R.  6  and  252]  and 
at  the  time  of  the  hearing  upon  the  motion  for  the  bill  of 
particulars  counsel  for  the  United  States  submitted  to  the 
court  a  letter  written  by  the  Solicitor  for  the  Maritime 
Commission  to  the  Attorney  General  advising  that  it  was 
"the  intention  of  the  Maritime  Commission  to  acquire 
full  title  to  the  land  and  all  improvements  thereon,  and 
thereby  to  acquire  any  and  all  rights  in  and  to  said  land 
and  improvements  other  than  those  of  the  United  States 
or  its  agent,  Defense  Plant  Corporation"   [R.  280]. 

Section  258a  of  Title  40,  U.  S.  C.  A.,  authorizing  the 
filing  of  a  declaration  of  taking,  is  permissive  only  and 
does  not  make  inoperative  Section  258,  the  Conformity 
Act,  United  States  v.  76800  Acres,  etc.  (D.  C,  Ga., 
1942),  44  Fed.  Supp.  653.  Section  258a  is  not  a  com- 
plete condemnation  statute,  but  merely  supplements  ex- 
isting legislation  by  granting  the  United  States  the  power 
to  secure  immediate  title.  {United  States  v.  17280  Acres, 
etc.  (D.  C,  Neb.,  1942),  47  Fed.  Supp.  267.  The  filing 
of  a  declaration  of  taking  is  optional  with  the  Govern- 
ment and  purely  incidental  to  the  main  proceeding. 
{United  States  v.  26.3765  Acres,  etc.  (D.  C,  N.  Y., 
1945),  62  Fed.  Supp.  910.)  It  is  an  ancillary  proceeding. 
{Poison  Logging  Co.  v.  U.  S.  (C.  C.  A.  9th,  1945),  149 
F.  2d  877.) 
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We  submit  that  what  is  sought  to  be  condemned  by  an 
action  should  be  determined  from  the  pleadings.     Section 
258,  40  U.  S.  C  A.;  Section  1224,  CaUfornia  Code  of 
Civil  Procedure ;  U.  S.  v.  Certain  Parcels  of  Land  in  City 
of  Los  Angeles  (D.  C.  S.  D.  Cal,  1945),  62  Fed.  Supp. 
1017.     If  a  declaration  of  taking  is  filed  which  by  its 
terms  takes  a  lesser  interest  than  that  included  in  the 
pleadings,  the  effect  thereof  is  to  vest  title  immediately 
in  the  United  States  to  the  extent  indicated  by  the  declara- 
tion of  taking  and  to  leave  the  remaining  interest  to  vest 
on  the  entry  of  judgment  in  the  action.     In  this  case  all 
of  Constructors'  interests  and  rights  under  Plancor  407 
were  taken  and  condemned  by  the  pleadings.     It  is  also 
clear    that    the    United    States    took    and    condemned    all 
of    Constructors'    interests    and    rights    under     Plancor 
407    by    the    amended    declaration    of    taking.      It    was 
stipulated  by   the   parties   at  the   time  of   trial   that   De- 
cember 23,    1944,   was   the   date  of   taking   of    Construc- 
tors' lease,  coupled  with  an  option  [R.  401].     The  parties 
interpreted  the  amended  declaration  of  taking  as  taking- 
Constructors'    leasehold    estate   and   option    rights    under 
Plancor  407,  and  we  believe  this  court  is  bound  by  the 
interpretation  placed  thereon  by  the  parties.    The  amended 
declaration  of  taking  took  the  "fee  simple  absolute"  title, 
excepting  only  the  title  which  had  already  vested  in  the 
United  States  or  its  agent  Defense  Plant  Corporation.  This 
completely  divested  Constructors  of  their  interests.     (See 
United  States  v.   Sunset   Cemetery   Co.    (C.    C.    A.    7th, 
1943),  132  F.  2d  163. 


II. 

The  Court  Erred  in  Holding  That  the  Site  Was 
Limited  to  Parcel  1. 

This  holding  was  based  upon  the  court's  erroneous 
assumption  that  what  was  included  in  the  word  "Site"  in 
the  original  Plancor  407  was  not  changed  by  any  of  the 
amendments  thereto.  The  court  has  evidently  overlooked 
Amendment  No.  5  [R.  87-89 J  to  Plancor  407  made  No- 
vember 11,  1942,  being  the  day  following  the  commence- 
ment of  the  condemnation  action.  This  amendment  re- 
cited the  need  for  additional  facilities  and  provided : 

"Whereas,  the  Government  is  proceeding  to  acquire 
title  to  additional  land  to  be  used  as  a  part  of  the 
Site  for  the  facilities  ^^  *  *  (such  land  and  the 
balance  of  the  land  heretofore  constituting  the  Site 
being  hereinatter  referred  to  as  'the  Site'j;  and 

Whereas,  upon  acquisition  of  title  to  such  addi- 
tional land  by  the  Government  the  Maritime  Com- 
mission has  indicated  that  it  will  cause  the  same  to  be 
conveyed  to  Defense  Corporation  upon  receipt  of  pay- 
ment of  the  cost  thereof; 

Now,  Therefore,  in  consideration  of  the  premises  it 
is  agreed  by  and  between  the  parties  hereto  that  said 
Agreement  of  Lease  entered  into  on  December  27 ^ 
1941,  by  and  between  Defense  Corporation  and  Les- 
see, as  amended,  be  and  the  same  hereby  is  further 
amended  in  the  following  particulars : 


Thirteen :  In  consideration  of  the  covenants  here- 
in contained,  and  as  rental  for  the  Site,  FaciUties  and 
Machinery  (in  addition  to  the  rental  for  that  part  of 
the  Site  which  Lessee  leased  from  National  City, 
California,  *  *  *),  Lessee  agrees  to  pay  to  De- 
fense Corporation    *    *    *, 

By  adding  thereto  the  following  new  paragraph 
Thirty-one : 

Thirty-one:  Lessee  agrees  that  when  Defense 
Corporation  shall  have  acquired  title  to  that  part  of 
the  Site  now  being  condemned  by  the  Government, 
the  Agreement  of  Lease,  dated  December  27 ,  1941, 
as  amended,  shall  be  further  amended  so  as  to  provide 
for  an  increase  in  the  maximum  amount  of  expendi- 
ture^ to  be  made  by  Defense  Corporation  in  the 
amount  of  the  cost  thereof  to  Defense  Corporation 
(which  amount  shall  not  exceed  the  cost  thereof  to 
the  Government),  and  an  increase  in  the  amount  oi 
rental  to  be  paid  by  Lessee  under  said  Agreement  of 
Lease,  as  amended,  in  an  amount  sufficient  to  cover 
the  cost  of  such  part  of  the  Site.  Lessee  further 
agrees  that  in  the  event  the  property  leased  to  Lessee 
under  said  Agreement  of  Lease,  as  amended,  should 
be  transferred  to  another  branch  of  the  Government 
pursuant  to  paragraph  Twenty-six  thereof  prior  to 
the  acquisition  by  Defense  Corporation  of  title  to  that 
part  of  the  Site  now  being  condemned  by  the  Govern- 
ment, Lessee  will,  if  it  should  thereafter  elect  to 
exercise  the  option  to  purchase  conferred  by  para- 
graph   Fifteen    of    said    Agreement    of    Lease,    as 
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amended,  pay  to  the  Government  the  cost  to  it  of 
such  part  of  the  Site  on  the  same  basis  as  if  such 
cost  had  been  part  of  the  cost  to  Defense  Corporation 
of  the  property  leased  to  Lessee  under  said  Agree- 
ment of  Lease,  as  amended. 

*******"  [R.  87-89] 

From  the  foregoing  it  is  clear  that  the  word  "Site"  as 
used  in  the  original  Plancor  was  amended  to  include  not 
only  the  origmal  site,  but  all  of  the  land  involved  in  the 
condemnation  action.     Means  were  provided  for  Delense 
Corporation  to  acquire  title  to  all  of  the  land  being  con- 
aemiied  and  when  it  did  acquire  such  title  Plancor  4U7 
was  to  be  lurther  amended  so  as  to  add  the  cost  thereof 
to  the  total  expenditures  to  be  made  under  Plancor  407. 
inis  automatically  increased  the  option  price  for  Uie  Site 
under  Paragraph  Fifteen  of  Plancor  407.     in  the  event 
ueiense  Corporation  transferred  Plancor  407  to  another 
branch  of  the  Government  before  Defense   Corporation 
acquired  title  to  the  land  being  condemned,  then  m  the 
event  Constructors  exercised  their  option,  they  were  to 
pay  to  the  Government  the  cost  to  it  of  that  part  of  the 
Site  being  condemned. 

On  October  3,  1944,  the  fee  title  to  Parcels  2,  3,  4,  5, 
6,  7,  8,  9,  10,  11  and  A  vested  in  the  Government.  On 
December  23,  1944,  title  to  Parcel  1  vested  in  the  Govern- 
ment. Thus  when  Constructors'  interests  were  taken,  title 
to  these  lands  was  in  the  Government.  The  Government 
was  the  principal,  and  Defense  Corporation  and  the  Mari- 
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time  Commission  were  its  agents.  The  condemnation  by 
the  principal  was  instituted  by  its  agent  the  Maritime 
Commission  for  the  benefit  of  its  agent  Defense  Corpora- 
tion. 1  he  Government  is  bound  by  the  acts  of  its  agents. 
Constructors  acted  on  their  promises  and,  in  good  faith 
and  in  reliance  thereon,  constructed  shipyard  facilities  on 
the  land  being  condemned,  with  the  understanding  that 
they  dia  have  a  leasehold  interest  thereon  and  an  option 
to  purchase  the  tee  title  to  all  twelve  parcels  and  all  lacili- 
ties  and  machinery  thereon.  The  Government  has  not 
denied  this,  but  on  the  contrary  has  alhrmatively  taken 
the  position  throughout  this  proceeding  that  Constructors 
iiaa  a  valid  and  enforceable  leasehold  estate  on  all  twelve 
parcels  of  land,  together  with  the  facilities  and  machinery 
located  thereon,  and  an  option  to  purchase  the  fee  title  to 
the  whole  thereof.  It  was  so  agreed  by  the  parties  in  the 
pre-trial  stipulation  [R.  298-299].  We  do  not  see  how 
this  court  can  take  a  contrary  view.  Certainly  all  of  these 
agreements  meant  something  and  were  not  mere  idle  words 
and  surplusage.  ; 

The  error  in  the  decision  as  to  the  extent  of  the  "Site" 
should  be  corrected,  even  though  the  court  is  still  of  the 
opinion  that  Constructors'  interests  were  not  taken,  in 
order  to  avoid  any  possible  prejudice  to  such  rights  as 
Constructors  may  have  under  Plancor  407  in  some  other 
proceeding. 
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III. 

Constructors'  Option  to  Purchase  the  Site,  Facilities 
and  Machinery  Was  Condemned  and  Taken  in 
This  Procedure. 

The  court  states  that  there  is  no  contention  or  basis  for 
contending  that  the  Facihties  and  Machinery  which  were 
located  on  the  site  and  were  personal  property  were  con- 
demned or  taken  in  this  proceeding.  This  is  true  in  the 
sense  that  there  was  no  direct  condemnation  thereof,  be- 
cause title  thereto  was  already  vested  in  the  Government 
under  the  terms  of  Plancor  407. 

However,  Plancor  407  was  a  leasehold  estate  on  land 
and  personal  property.    One  of  the  covenants  in  that  lease 
was  an  option  to  purchase  not  only  the  fee  title  to  the  site 
and  the  improvements  to  the  site  that  were  a  part  of  the 
land,  but  also  the  personal  property  located  thereon  and 
belonging  to  the  Government.    When  that  leasehold  estate 
was  condemned  and  taken,  all  of  the  covenants  of  the  lease 
went  with  it.     In  determining  the  value  of  the  leasehold 
estate,  the  existence  of  the  option  is  a  matter  to  be  con- 
sidered by  experts  in  determining  the  value  of  the  property 
taken,  which  is  a  question  of   fact   for   the   trial   court. 
United  States  v.  Sunset  Cemetery  Co.    (C.   C.  A.   7th, 
1943),  132  F.  2d  163;  Brooklyn  Eastern  Dist.  Terminal 
V.  City  of  New  York   (C.  C.  A.  2d,   1944),   139  F.  2d 
1007;    Westchester   County  Park   Commission  v.    United 
States   (C.   C.   A.   2d,    1944),    143   F.   2d   688;   Brooks- 
Scanlon  Corporation  v.  United  States  (1924),  265  U.  S. 
106;  Opinion  of  Judge  Yankwich  on  Pre-Trial   [R.  307- 
309]. 

Thus  in  determining  the  value  of  the  leasehold  estate, 
the  added  value  to  the  lease  given  by  the  option  to  purchase 


—13— 

the  Site,  Facilities  and  Machinery,  must  be  considered, 
and  it  is  immaterial  whether  such  option  to  purchase  in- 
volves real  or  personal  property  or  both.  Here  the  option 
involved  both,  but  under  the  terms  thereof,  it  was  "to 
purchase  all  but  not  part  of  the  Site,  Facilities  and 
Machinery"    [R.   58].     It  was  therefore  not   severable. 

We  submit  that  when  this  leasehold  estate  was  taken, 
that  all  of  Constructors'  option  rights  were  also  taken  and 
that  those  option  rights  embraced  the  fee  simple  title  to  all 
twelve  parcels  of  land  and  all  facilities  and  machinery 
located  thereon.  Both  parties  have  so  contended  in  their 
briefs. 

IV. 

The  Court  Erred  in  Holding  That  Constructors'  Con- 
tracts With  the  Maritime  Commission  Were  Not 
Contracts  With  the  Government. 

The  United  States  Maritime  Commission  is  an  agency 
of  the  Government  (46  U.  S.  C.  A.,  Sec.  1111).  In  any 
event  the  words  ''contracts  with  the  Government"  were 
used  in  Plancor  407  by  the  parties  as  including  contracts 
with  the  Maritime  Commission.  Plancor  407  was  entered 
into  at  the  instance  of  the  Maritime  Commission  (see 
Article  2  of  the  first  concrete  barge  construction  contract 
between  the  Commission  and  Constructors  dated  Novem- 
ber 27,  1941)  [R.  99].  Plancor  407,  dated  December  27, 
1941,  refers  to  the  Maritime  Commission  [R.  49]  and 
recites  that  Constructors  have  entered  into  a  "contract  or 
contracts  with  the  Government  for  the  construction  of 
concrete  barges"  and  speaks  of  "the  price  charged  the 
Government  for  the  construction  of  such  barges"  [R.  50]. 
These  contracts  were  with  the  Maritime  Commission. 
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We  submit  tliat  all  of  the  contracts  of  Constructors 
with  eitlier  the  Maritime  Commission  or  Defense  f^lant 
Corporation,  shown  by  the  record,  were  Government  con- 
tracts, 'iney  were  made  by  Covernment  agencies,  tor 
Government  purposes,  and  involved  the  expenditure  of 
Government  moneys.  This  court  should  take  judicial 
notice  of  the  fact  that  all  contracts  with  a  Government 
agency  are  commonly  and  customarily  referred  to  as  Gov- 
ernment contracts.  No  contention  has  been  made  by  the 
United  States  that  Constructors'  contracts  with  the  Mari- 
time Commission  were  not  Government  contracts. 

V. 

The  Court  Erred  in  Vacating  Paragraphs  9  and  11  of 

the  Judgment. 

Paragraph  9  of  the  judgment  relates  to  all  parties  to  the 
action.  Furthermore  it  is  correct  and  should  remain 
therein. 

Paragraph  11  of  the  judgment  is  correct  and  should 
remain  therein. 

Paragraph  10  of  the  judgment  should  be  vacated  and 
the  case  remanded  to  the  trial  court  for  a  new  trial  on  the 
issue  of  just  compensation  for  the  condemnation  and 
taking  of  aU  of  Constructors'  leasehold  and  option  rights 
under  Plancor  407. 

The  order  of  this  court  is  uncertain  in  that  while  it 
vacates  paragraphs  9,  10,  and  11  of  the  judgment,  it  leaves 
the  recitals  [R.  311-313]  and  Findings  I,  VII,  X,  and 
XI  in  the  judgment  [R.  314-320]  to  the  effect  that  Con- 
structors had  leasehold  and  option  rights  on  all  of  the 
[)r()])crly  and  that  such  rights  were  taken  and  condemned 
by  this  proceeding. 
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Conclusion. 

Appellants  (Constructors)  pray  that  a  rehearing  be 
granted,  that  the  judgment  of  the  trial  court  be  reversed 
and  the  cause  remanded  to  the  trial  court  for  a  new  trial 
on  the  issue  as  to  the  amount  of  just  compensation  to  be 
awarded  to  Constructors. 

Respectfully  submitted, 
John  M.  Martin, 
Frank  L.  Martin,  Jr., 

Attorneys  for  Petitioners. 


Certificate  of  Counsel. 

I,  the  undersigned,  Frank  L.  Martin,  Jr.,  one  of  the 
attorneys  for  petitioners  herein,  hereby  certify  that  in  my 
judgment  the  foregoing  petition  for  a  rehearing  is  well 
founded,  and  that  it  is  not  interposed  for  delay. 

Frank  L.  Martin,  Jr. 
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Thereafter,  on  March  27,  1944,  an  Amended  Com- 
plaint was  duly  filed  herein,  l)eing'  in  the  words  and 
figures  as  follows,  to-wit:  [6*] 

The  United  States  of  America,  in  the  United  States 
District  Court,  District  of  Montana,  Billings 
Division 

Civil  No.  348 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

PAUL  T.  MARKEY,  et  al.. 

Defendants. 

AMENDED  COMPLAINT 

The  plaintiff,  by  leave  of  Court  first  had  and 
obtained,  files  its  second  amended  complaint  herein, 
and  complains  and  alleges: 

I. 

That  the  plaintiff,  the  United  States  of  Amer- 
ica, a  sovereign,  at  the  request  of  the  Secretary  of 
Agriculture  of  the  United  States  of  America,  and 
under  the  instructions  of  the  Attorney  General  of 
the  United  States  of  America,  acting  by  and 
through  John  B.  Tansil,  United  States  Attorney 
for  the  District  of  Montana,  and  C.  W.  Buntin, 
Special  Assistant  to  the  United  States  Attorney, 
brings  this  action. 


*Page  numbering  appearing  at  foot  of  page  of  original  certified 
Transcript  of  Record. 
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II. 

That  by  an  Act  of  Congress  approved  August  1, 
1888  c.  728  (25  Stat.  L.  357),  it  is  provided: 

''That  in  every  case  in  which  the  Secretary 
of  the  Treasury  or  any  other  officer  of  the  Gov- 
ernment has  been  or  hereafter  shall  be  author- 
ized to  procure  real  estate  for  the  erection  of  a 
public  building  or  for  any  other  public  uses 
he  shall  be  and  hereby  is,  authorized  to  acquire 
the  same  for  the  United  States  by  condemna- 
tion, under  judicial  process,  whenever  in  his 
opinion  it  is  necessary  or  advantageous  to  the 
Government  to  do  so,  and  the  United  States 
Circuit  or  District  Courts  of  the  District 
wherein  such  real  estate  is  located,  shall  have 
jurisdiction  of  proceedings  for  such  condemna- 
tion, and  it  shall  be  the  duty  of  the  Attorney 
General  of  the  United  States  upon  every  appli- 
cation of  the  Secretary  of  the  Treasury  under 
this  Act,  or  such  other  officer,  to  cause  pro- 
ceedings to  be  commenced  for  condemnation 
within  thirty  days  from  the  receipt  of  the  ap- 
plication of  the  Department  of  Justice." 

III. 

That  pursuant  to  the  provision  of  the  Act  of  Oc- 
tober 14,  1940,  (54  Stat.  1119)  and  by  virtue  of 
an  Act  of  Congress  approved  August  1,  1888  (24 
Stat.  357)  hereinabove  set  forth  in  part,  the  Secre- 
tary of  Agriculture  is  authorized  to  acquire  lands 
by  purchase,  gift,  judicial  proceedings  and  other- 
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wise,  for  the  public  use,  in  pursuance  of  the  Act 
of  October  14,  1940,  and  above  referred  to,  and 
has  determined  that  it  is  necessary  and  advan- 
tageous and  to  the  best  interest  of  the  Government 
to  acquire  title  to  the  lands  hereinafter  described, 
for  the  i)ublic  use,  under  judicial  process,  and  that 
the  public  use  or  uses  for  which  said  lands  are 
being  taken  and  condemned  are  as  follows,  to  wit: 
For  the  construction,  operation  and  maintenance  of 
project  for  utilization,  reclamation  and  irrigation 
of  arid  and  semi-arid  lands  and  to  further  an  effec- 
tive rehabilitation  program  and  stabilization  of  the 
agricultural  economy  settlement  of  citizens  on  lands 
reclaimed  and  irrigated  and  for  the  improvement 
of  lands  within  the  project's  boundaries  and  all 
things  incidental  thereto  and  the  Secretary  of  Agri- 
culture has  determined  that  it  is  necessary  and 
advantageous  and  in  the  best  interest  of  the  United 
States  to  acquire  title  to  the  lands  hereinafter  de- 
scribed by  condemnation  under  the  judicial  process 
and  has  made  application  to  the  Attorney  General 
of  the  United  States  to  cause  proceeding  to  be 
instituted  in  pursuance  of  which  application  the 
Attorney  General  has  instructed  and  directed  John 
B.  Tansil,  United  States  Attorney  for  the  District 
of  Montana,  and  C.  W.  Buntin,  Special  Assistant 
to  the  United  States  Attorney,  to  institute  these 
proceedings. 

IV. 

That  the  lands  or  real  estate  sought  to  be  ac- 
quired in  [9]  this  proceeding  are  situated  in  the 
Counties   of  Dawson  and   Prairie,   State   of  Mon- 
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tana,  and  that  that  portion  of  the  lands  lying  in 
the  County  of  Dawson,  State  of  Montana,  are  desig- 
nated and  described  as  follows,  to  wit : 

Tract  No.  494-1 

South  half  (Si/o)  of  Section  One  (1),  in  Town- 
ship Thirteen  (13)  North  of  Range  Fifty-three 
(53)  East  of  the  Montana  Principal  Meridian,  Mon- 
tana. 

Tract  No.  494-2 

South  half  of  the  Southwest  quarter  (Si^SWi/i) 
of  Section  Ten  (10)  in  Township  Thirteen  (13) 
North  of  Range  Fifty-three  (53)  East  of  the  Mon- 
tana Principal  Meridian,  Montana. 

Tract  No.  494-3 

South  half  of  the  Southeast  quarter  (Sl/^  SEi/4) 
of  Section  Ten  (10)  in  Township  Thirteen  (13) 
North  of  Range  Fifty-three  (53)  East  of  the  Mon- 
tana Principal  Meridian,  Montana. 

Tract  No.  494-4 

South  half  (SI/2)  of  Section  Eleven  (11),  Lots 
Two  (2)  and  Three  (3),  Northwest  quarter  of  the 
Northwest  quarter  (NW14  NW14)  of  Section  Thir- 
teen (13)  all  of  fractional  Section  Twenty-one  (21) 
and  Lot  Eight  (8)  of  Section  Twenty-three  (23) 
all  in  Township  Thirteen  (13)  North  of  Range 
Fifty-Three  (53)  East  of  the  Montana  Principal 
Meridian,  Montana. 
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Tract  No.  494-5 

Northwest  quarter  (NWI/4)  West  half  of  the 
Northeast  quarter  (WV2  NEi^)  of  Section  Twelve 
(12)  in  Township  Thirteen  (13)  North  of  Range 
Fifty-three  (53)  East  of  the  Montana  Principal 
Meridian,  Montana. 

Tract  No.  494-6 

Southwest  quarter  (SWi/4)  of  Section  Twelve 
(12)  in  Township  Thirteen  (13)  North  of  Range 
Fifty-three  (53)  East  of  the  Montana  Principal 
Meridian,  Montana. 

Tract  No.  494-7 

Lots  One  (1),  Two  (2),  Three  (3),  and  Four  (4) 
of  Section  Tw^elve  (12)  in  Township  Thirteen  (13) 
North  of  Range  Fifty-three  (53)  East  of  the  Mon- 
tana Principal  Meridian,  Montana. 

Tract  No.  494-8 

Lots  One  (1),  and  Two  (2),  North  half  of  the 
Southwest  quarter  (^Vo  SWi/4)  of  Section  Four- 
teen (14)  in  Township  Thirteen  (13)  North  of 
Range  Fifty-three  (53)  East  of  the  Montana  Prin- 
cipal Meridian,  Montana. 

Tract  No.  494-9 

Southwest  quarter  of  the  Northeast  quarter 
(SWV4  NEi/i)  and  Southeast  quarter  of  the  North- 
east quarter  (SE14  NE14),  Northwest  quarter  of 
the  Northeast  quarter  (NW14  NEi/4),  North  half 
of  the  Southeast  quarter  (Ny2  SEi/4)  and  Lot 
Three  (3)   of  Section  Fourteen   (14)   in  Township 
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Thirteen    (13)    North   of   Eange   Fifty-three    (53) 
East  of  the  Montana  Principal  Meridian,  Montana. 

Tract  No.  494-10 

Northwest  quarter  (NWi/4)  of  Section  Fourteen 
(14)  in  Township  Thirteen  (13)  North  of  Range 
Fifty-three  (53)  East  of  the  Montana  Principal 
Meridian,  Montana. 

Tract  No.  494-11 

All  of  Section  Fifteen  (15)  in  Township  Thir- 
teen (13)  North  of  Range  Fifty-three  (53)  East 
of  the  Montana  Principal  Meridian,  Montana. 

Tract  No.  494-12 

Southwest  quarter  (SWi^),  that  part  of  the 
Southeast  quarter  of  the  Northwest  quarter  (SE% 
NWi/4)  lying  southeast  of  U.  S.  Highway  No.  10, 
and  more  particularly  described  as  follows: 

Beginning  at  the  southeast  corner  of  the  SE14 
NWi/4,  thence  west  along  the  south  line  of  said 
SE14  NWi/4  a  distance  of  1320  feet  thence  north 
along  the  west  line  of  said  SE14  NW14  a  distance 
of  931.5  feet  to  the  south  line  of  U.  S.  Highway 
No.  10,  thence  north  67°  14'  east  along  the  south 
line  of  said  highway  a  distance  of  919.9  feet  to  its 
intersection  with  the  North  line  of  said  SEI/4 
NW14,  thence  east  along  the  north  line  of  said 
SEi/4  NW%  a  distance  of  438.5  feet,  thence  south 
along  the  east  line  of  said  SEi/4  NW14  a  distance 
of  1320  feet  to  the  point  of  beginning,  containing 
35.85  acres,  more  or  less,  all  in  Section  Sixteen  (16), 
Township   Thirteen    (13)    North   of  Range   Fifty- 
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three   (53)   East  of  the  Montana  Meridian,  Mon- 
tana. 

Tract  No.  494-13 

Lots  One  (1),  Two  (2),  Three  (3),  Four  (4), 
Nortliwest  quarter  of  the  Northeast  quarter  (NW^/i 
NEVi),  North  half  of  the  Northwest  uarter  (NI/2 
NWi/4,  Southwest  quarter  of  the  Northwest  quar- 
ter (SW14  NW14)  of  Section  Twenty-two  (22) 
in  Township  Thirteen  (13)  North  of  Eange  Fifty- 
three  (53)  East  of  the  Montana  Meridian,  Mon- 
tana. 

Tract  No.  494-14 

Lots  One  (1),  Two  (2),  Three  (3),  Four  (4), 
Five  (5),  Six  (6),  Seven  (7),  Eight  (8),  Eleven 
(11),  Twelve  (12),  Thirteen  (13),  Southeast  quar- 
ter of  the  Northwest  quarter  (SE14  NW14),  North- 
east quarter  of  the  Southwest  quarter  (NEi/4 
SW14)  of  Section  Six  (6),  in  Township  Thirteen 
(13)  North  of  Range  Fifty-four  (54)  East  of  the 
Montana  Meridian,  Montana. 

Tract  No.  1-27 

That  portion  of  the  Northwest  quarter  (NW14) 
lying  northerly  of  the  following  described  line :  Be- 
ginning at  a  point  on  the  west  line  of  said  Section 
Sixteen  (16),  which  point  lies  south  2262.5  feet 
from  the  northwest  corner  of  said  Section  16, 
thence  north  67°  14'  East  a  distance  of  2863  feet 
to  a  point  on  the  east  line  of  said  NWI/4  which 
point  lies  south  1154.5  feet  from  the  northeast  cor- 
ner, of  the  NW14  of  Section  16  in  Township  Thir- 
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teen  (13)  North  of  Range  Fifty-three  (53)  East  of 
the  Montana  Principal  Meridian,  Montana. 

Tract  Nos.  1-47  and  1-53 

Lot  Four  (4)  and  the  Northeast  quarter  of  the 
Northeast  quarter  (NEi/4  NEi/4)  of  Section  Four- 
teen (14)  in  Township  Thirteen  (13)  North  of 
Range  Fifty- three  (53)  East  of  the  Montana  Prin- 
cipal Meridian,  Montana.   [11] 

And  that  portion  of  the  lands  situate  in  the 
County  of  Prairie,  State  of  Montana,  to  wit: 

Tract  No.  511-1 

North  half  of  the  Northeast  quarter  (NI/2  NEi/4), 
West  half  of  the  Southwest  quarter  (Wy2  SW14) 
of  Section  Twenty  (20)  in  Township  Thirteen  (13) 
North  of  Range  Fifty-three  (53)  East  of  the  Mon- 
tana Principal  Meridian,  Montana. 

Tract  No.  511-2 

East  half  of  the  Southwest  quarter  {W/2  SW14), 
Southeast  quarter  (SEi/4),  South  half  of  the  North- 
east quarter  (SI/2  NE14)  of  Section  Twenty  (20) 
in  Township  Thirteen  (13)  North  of  Range  Fifty- 
three  (53)  East  of  the  Montana  Principal  Meridian, 
Montana. 

Tract  No.  511-3 

Lots  One  (1),  and  Two  (2),  of  Section  Twenty- 
eight  (28)  in  Township  Thirteen  (13)  North  of 
Range  Fifty-three  (53)  East  of  the  Montana  Prin- 
cipal Meridian,  Montana. 
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Tract  No.  511-4 

Lost  Two  (2),  Three  (3),  and  Four  (4),  North- 
west quarter  (NWi/4),  North  half  of  the  Northeast 
quarter  (^Yz  NE14)  and  Northwest  quarter  of  the 
Southwest  quarter  (NW14  SW14)  less  one  acre  in 
the  extreme  northwest  corner  of  the  Southeast  quar- 
ter of  the  Northwest  quarter  (SEI4  NWi/4),  said 
tract  being  dimensions  of  ten  rods  north  and  south 
by  sixteen  rods  east  and  west  in  Section  Twenty- 
nine  (29)  in  Township  Thirteen  (13)  North  of 
Range  Fifty-three  (53)  East  of  the  Montana  Prin- 
cipal Meridian. 

Tract  No.  511-5 

Southeast  quarter  of  the  Southeast  quarter 
(SE14  SEi^)  of  Section  Thirty  (30)  in  Township 
Thirteen  (13)  North  of  Range  Fifty-three  (53) 
East  of  the  Montana  Principal  Meridian,  Montana. 

Tract  No.  511-6 

Lots  Three  (3)  and  Four  (4)  of  Section  Thirty 
(30)  in  Township  Thirteen  (13)  North  of  Range 
Fifty-three  (53)  East  of  the  Montana  Principal 
Meridian,  Montana. 

Tract  No.  511-7 

Northeast  quarter  (NE^/i)  of  Section  Thirty 
(30)  North  half  of  the  Southeast  quarter  (NI/2 
SEi/4)  of  Section  Thirty  (30)  in  Township  Thir- 
teen (13)  North  of  Range  Fifty-three  (53)  East 
of  the  Montana  Principal  Meridian,  Montana. 
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Tract  No.  1-12 

Lots  One  (1),  and  Two  (2)  and  the  East  half  of 
Northwest  quarter  (W/o  NWi/4)  of  Section  Thirty 
(30)  in  Township  Thirteen  (13)  North  of  Range 
Fifty- three  (53)  East  of  the  Montana  Principal 
Meridian,  Montana, 

containing  in  all  5,788.21  acres,  more  or  less. 

That  each  of  the  said  tracts  of  land  is  a  separate 
and  distinct  tract  of  land  and  not  part  of  a  larger 
tract  and  that  plaintiff  is  acquiring  the  lands  and 
all  the  interest  whatsoever;  [12]  of  the  owners 
therein,  in  fee  simple  by  condemnation  for  the 
public  use,  subject,  however,  to  existing  rights  of 
way  for  easements  for  any  highway  purposes,  exist- 
ing rights  of  way  for  telephone  lines,  electric  light 
and  power  lines,  irrigation  and  drainage  systems 
and  ditches,  and  also  subject  to  the  outstanding 
rights,  if  any,  under  the  reservations  and  excep- 
tions contained  in  the  patents  from  the  United 
States  and  the  State  of  Montana,  including  all  im- 
provements whatsoever  kind  or  nature,  upon  the 
said  lands  appurtenant  thereto  and  subject  to  all 
reservations  of  minerals  of  plaintiff,  the  United 
States  of  America,  in  patents  issued. 

V. 

That  money  has  been  appropriated  and  is  avail- 
able when  needed  to  pay  for  the  lands  being  con- 
demned. 

VI. 

(1)  That  the  defendant,  Paul  T.  Markey,  claims 
or  may  claim  an  interest  in  the  lands  and  premises 
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above  described  and  designated  as  tract  494-1,  as 
owner  or  otherwise; 

And  that  the  defendant,  Mrs.  Paul  T.  Markey, 
wife  of  Paul  T.  Markey,  if  any,  claims  or  may 
claim  some  interest  in  the  tract  above  described  and 
designated  as  tract  494-1,  by  virtue  of  the  relation 
of  wife  or  otherwise; 

(2)  That  the  defendant,  Oscar  R.  Wilburn,  claims 
or  may  claim  an  interest  in  the  lands  and  premises 
above  described  and  designated  as  tract  494-1  as 
owner  or  otherwise; 

And  that  the  defendant,  Mrs.  Oscar  P.  Wilburn, 
wife  of  Oscar  R.  Wilburn,  if  any,  claims  or  may 
claim  an  interest  in  the  lands  above  described  and 
designated  as  tract  494-1,  by  virtue  of  the  relation 
of  wife,  or  otherwise; 

(3)  That  the  defendants,  Eva  Lee,  Florence 
Dion,  Mathilda  Powderly,  Mae  Carlisle,  Edwin 
Powderly  and  Eugene  Powderly,  claim  or  may 
claim  an  interest  in  the  lands  above  described  desig- 
nated as  tract  494-2,  as  owners  or  otherwise; 

And  that  the  defendants,  Mrs.  Edwin  Powderly, 
wife  of  Edwin  Powderly,  if  any,  claims  or  may 
claim  an  interest  in  the  lands  above  described  and 
designated  as  tract  494-2,  by  virtue  of  the  rela- 
tion of  wife,  or  otherwise; 

(4)  That  the  defendant,  L.  A.  Fisher,  claims  or 
may  claim  an  interest  in  the  lands  and  premises 
above  described  and  [13]  designated  as  tract  494-2, 
as  mortgagee,  or  otherwise; 

And  that  the  defendant,  Mrs.  L.  A.  Fisher,  wife 
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of  L.  A.  Fisher,  if  any,  claims  or  may  claim  some 
interest  in  the  tract  above  described  and  designated 
as  tract  494-2,  by  virtue  of  the  relation  of  wife  or 
otherwise ; 

(5)  That  the  defendant,  Scottish  American 
Mortgage  Company,  Limited,  is  a  corporation  or- 
ganized and  existing  under  and  by  virtue  of  the 
laws  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  and  that  it  claims  or  may  claim  the  lands 
above  described  or  an  interest  therein,  designated 
and  descri'jed  as  tracts  494-3,  494-9,  1-47  and  1-53, 
as  owner  or  otherwise; 

(6)  That  the  defendant,  O.  M.  Corwin,  claims 
or  may  claim  an  interest  in  the  lands  above  de- 
scribed designated  as  tracts  494-4  and  511-4,  as 
owner  or  otherwise; 

And  that  the  defendant,  Mrs.  O.  M.  Corwin,  wife, 
if  any,  of  O.  M.  Corwin,  claims  or  may  claim  an 
interest  in  the  lands  and  premises  above  described 
designated  as  tracts  494-4  and  511-4  by  virtue  of 
the  relation  of  wife  or  otherwise; 

(7)  That  the  Northern  Pacific  Railroad  Com- 
pany is  a  corporation  organized  under  the  laws  of 
the  State  of  Wisconsin  and  that  it  is  the  record 
owner  of  Lot  8  of  Section-  23,  Township  13  North 
of  Range  53  East,  and  claims  or  ma}^  claim  the 
same  as  owner  or  otherwise; 

(8)  That  Joseph  Fountain  died  on  May  28th, 
1942,  in  the  County  of  McCone,  State  of  Montana. 
That  as  affiant  is  informed  and  believes,  he  died  in- 
testate; that  his  estate  has  been  duly  administered 
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uj^on  in  the  District  Court  of  the  Seventh  Judicial 
District  in  and  for  the  County  of  McCone  and  that 
as  affiant  is  informed  and  believes  and  as  the  record 
discloses,  he  left  as  his  whole  and  only  heirs  at  law 
the  following  named  persons,  to  wit;  David  Foun- 
tain, Willard  Fountain,  George  Fountain  and  Al- 
bert Howard,  a  minor,  named  as  defendants  herein, 
and  that  they  and  each  of  them  claim  or  may  claim 
some  interest  in  the  lands  described  and  designated 
herein  as  tract  494-5. 

That  M.  E.  Howard  is  the  duly  appointed,  quali- 
fied and  acting  guardian  of  the  defendant,  Albert 
Howard,  a  minor,  and  as  guardian  of  Albert  How- 
ard, a  minor  defendant  named  herein,  claims  or 
may  claim  some  interest  as  such  guardian  in  tract 
designated  [14]  and  described  as  tract  number 
494-5. 

That  the  defendant,  Mrs.  David  Fountain,  wife 
if  any,  of  David  Fountain,  claims  or  may  claim 
some  interest  in  tract  designated  number  494-5,  by 
virtue  of  the  relation  of  wife,  or  otherwise;  and 
that  the  defendant,  Mrs.  Willard  Fountain,  wife, 
if  any,  of  Willard  Fountain,  claims  or  may  claim 
some  interest  in  tract  No.  494-5,  by  virtue  of  the 
relation  of  wife  or  otherwise;  and  that  the  defend- 
ant, Mrs.  George  Fountain,  wife,  if  any,  of  George 
Fountain,  claims  or  may  claim  some  interest  in 
tract  designated  No.  494-5,  by  virtue  of  the  rela- 
tion of  wife  or  otherwise; 

That  the  defendant,  David  Fountain,  indivi- 
dually, claims  or  may  claim  the  lands  above  de- 
scribed or  a  portion  thereof,   designated   as  tract 
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494-5,  or  some  interest  therein,  as  owner  or  other- 
wise, and  that  the  defendant  Mrs.  David  Fountain, 
wife  of  David  Fountain,  if  any,  claims  or  may 
claim  some  interest  in  the  lands  above  described 
or  a  portion  thereof,  designated  as  tract  494-5, 
by  virtue  of  the  relation  of  wife  or  otherwise ; 

(9)  That  the  defendant.  Northwestern  Mortgage 
Security  Company,  is  a  corporation  organized  un- 
der the  laws  of  the  State  of  North  Dakota,  with  its 
office  and  principal  place  of  business  at  Fargo, 
North  Dakota,  and  that  it  claims  or  may  claim 
some  interest  as  mortgagee  or  otherwise,  in  the 
lands  above  described  designated  as  tract  494-5; 

(10)  That  the  defendant,  Montana  State  Bank, 
Fallon,  Montana,  a  banking  corporation,  is  a  cor- 
poration organized  under  the  laws  of  the  State  of 
Montana,  and  it  claims  or  may  claim  an  interest 
in  the  lands  above  described  or  a  portion  thereof, 
designated  as  tracts  494-5  and  494-14,  as  mortgagee 
or  otherwise; 

That  the  defendant,  W.  Alf  Brown  is  Superin- 
tendent of  State  Banks  of  the  State  of  Montana, 
and  that  he  claims  or  may  claim  as  such  officer,  an 
interest  in  the  lands  above  described  as  tracts  494-5 
and  494-14  by  virtue  of  a  mortgage  held  on  the 
above  described  lands  or  a  portion  thereof,  by  the 
Montana  State  Bank,  Fallon,  Montana,  an  insol- 
vent bank,  to  whose  assets  plaintiff  is  informed  and 
believes,  he  has  succeeded;  [15] 

(11)  That  the  defendant,  Frederick  J.  Banister, 
claims  or  may  claim  the  lands  above  designated  as 
tract  494-6,  as  owner  or  otherwise; 
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And  that  the  defendant,  Mattie  A.  Banister,  wife, 
if  any,  of  Frederick  J.  Banister,  claims  or  may 
claim  an  interest  in  the  lands  above  described, 
designated  as  tract  494-6,  by  virtue  of  the  relation 
of  wife  or  otherwise; 

(12)  That  the  defendant,  Martin  Tjensvold, 
claims  or  may  claim  the  lands  above  designated  as 
tract  494-7  as  owner  or  otherwise;  and  that  the 
defendant,  Mrs.  Martin  Tjensvold,  wife  of  Martin 
Tjensvold,  if  any,  claims  or  may  claim  an  interest 
in  the  lands  above  designated  as  tract  494-7,  by 
virtue  of  the  relation  of  wife  or  otherwise; 

(13)  That  the  defendant.  School  District  No.  10, 
a  municipal  corporation  of  Dawson  County,  Mon- 
tana, claims  or  may  claim  an  interest  as  owner  or 
otherwise  in  one  acre  of  land  in  the  northeast  cor- 
ner of  the  NEi/4  SW14  of  Section  14,  Township 
13  North  of  Range  53  East  of  the  Montana  Meri- 
dian, in  part  of  the  lands  above  designated  as  tract 
number  494-8; 

(14)  That  the  defendants,  Edna  Yale,  Allen  W. 
Yale  and  Ruth  Petterson,  claim  or  may  claim  an 
interest  in  the  lands  above  described  and  designated 
as  tracts  494-8,  494-12,  1-27,  1-47,  1-53  and  511-3, 
as  owners  or  otherwise; 

And  that  the  defendant,  Mrs.  Allen  W.  Yale,  wife 
of  Allen  W.  Yale,  if  any,  claims  or  may  claim  an 
interest  in  the  lands  above  described  and  desig- 
nated as  tracts  494-8,  494-12,  1-27,  1-53  and  511-3, 
by  virtue  of  the  relation  of  wife  or  otherwise; 

(15)  That  the  defendant,  The  Merchants  Na- 
tional Bank  of  Glendive,  a  banking  corporation,  is 
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a  corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  Montana,  and  it 
claims  or  may  claim  an  interest  in  the  lands  above 
described  designated  as  tracts  494-8  and  511-1,  as 
mortgagee  or  otherwise ; 

(16)  That  the  defendant,  Florence  Jessie  Louis, 
claims  or  may  claim  an  interest  in  the  lands  de- 
scribed and  designated  as  tracts  494-9,  1-47  and 
1-53,  as  owner  or  otherwise;  [16] 

(17)  That  the  defendant.  Midland  Coal  and 
Lumber  Company,  a  corporation,  is  a  corporation 
organized  under  the  laws  of  the  State  of  Montana, 
with  its  office  and  principal  place  of  business  at 
Glendive,  Montana,  and  that  it  claims  or  may  claim 
an  interest  in  the  lands  above  described  and  desig- 
nated as  tract  494-10,  as  owner  or  otherwise; 

(18)  That  the  defendant,  Mary  Hagen,  claims 
or  may  claim  an  interest  in  the  lands  above  de- 
scribed and  designated  as  tract  494-10,  as  owner  or 
otherwise ; 

(19)  That  the  defendant,  John  B.  Weber,  claims 
or  may  claim  an  interest  in  the  lands  above  de- 
scribed and  designated  as  tracts  494-11  and  494-13, 
or  a  portion  thereof,  as  owner  or  otherwise; 

And  that  the  defendant,  Margaret  E.  Weber,  his 
wife,  claims  or  may  claim  an  interest  in  the  lands 
above  described  and  designated  as  tracts  494-11 
and  494-13,  or  a  portion  thereof,  by  virtue  of  the 
relation  of  wife,  or  otherwise; 

(20)  That  the  defendant,  Caroline  Forquer, 
claims  or  may  claim  an  interest  in  the  lands  above 
described  and  designated  as  tracts  494-11  and 
494-13,  or  a  portion  thereof,  as  owner  or  otherwise ; 
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And  that  the  defendant,  Bernard  B.  Forquer,  her 
husband,  claims  or  may  claim  some  interest  in  the 
lands  above  described  and  designated  tracts  494-11 
and  494-13,  or  a  portion  thereof,  as  owner  or  other- 
wise ; 

(21)  That  the  defendant,  Charles  G.  Pearce, 
Trustee,  claims  or  may  claim  an  interest  in  the 
lands  above  described  and  designated  as  tract 
494-11,  or  a  portion  thereof,  and  in  tract  494-13,  as 
owner,  mortgagee,  or  otherwise; 

(22)  That  the  defendant,  John  Siegel,  Sr.,  claims 
or  may  claim  an  interest  in  the  lands  or  a  portion 
thereof,  described  and  designated  as  tract  494-12, 
as  owner  or  otherwise; 

(23)  That  the  defendant,  Alfred  A.  Peacock, 
claims  or  may  claim  an  interest  in  the  lands  above 
described  and  designated  as  tract  494-13,  as  ow^ner 
or  otherwise; 

And  that  the  defendant,  Mrs.  Alfred  A.  Peacock, 
wife  of  Alfred  A.  Peacock,  if  any,  claims  or  may 
claim  an  interest  in  the  lands  above  described  and 
designated  as  tract  494-13,  by  [17]  virtue  of  the 
relation  of  wife  or  otherwise; 

(24)  That  the  defendant,  Claud  H.  Young,  claims 
or  may  claim  an  interest  in  the  lands  above  de- 
scribed and  designated,  or  a  portion  thereof,  desig- 
nated as  tract  494-13,  as  owner  or  otherwise; 

And  that  the  defendant,  Mrs.  Claud  H.  Young, 
wife  of  Claud  H.  Young,  if  any,  claims  or  may 
claim  an  interest  in  the  lands  above  described  and 
designated  as  tract  494-13,  or  a  portion  thereof,  by 
virtue  of  the  relation  of  wife,  or  otherwise; 
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(25)  That  the  defendant,  Peter  E.  Tjensvold, 
claims  or  may  claim  an  interest  in  the  lands  above 
described  designated  as  tract  494-14,  as  owner  or 
otherwise ; 

And  that  the  defendant,  Lillian  Tjensvold,  his 
wife,  if  any,  claims  or  may  claim  an  interest  in  the 
lands  above  described  and  designated  as  tract 
494-14,  by  virtue  of  the  relation  of  wife  or  other- 
wise; 

(26)  That  the  defendant,  Gabriel  E.  Tjensvold, 
claims  or  may  claim  an  interest  in  the  lands  above 
described  designated  as  tract  494-14,  as  owner  or 
otherwise ; 

And  that  the  defendant,  Mrs.  Gabriel  E.  Tjens- 
vold, claims  or  may  claim  an  interest  in  the  lands 
above  described,  designated  as  tract  494-14,  by  vir- 
tue of  the  relation  of  wife,  or  otherwise; 

(27)  That  the  defendant,  Sinclair  Holding  Com- 
pany, a  corporation,  is  a  corporation  organized  un- 
der the  laws  of  the  State  of  Minnesota,  with  its 
office  and  principal  place  of  business  at  Minneapo- 
lis, Minnesota,  and  that  it  claims  or  may  claim  an 
interest  in  the  lands  above  described,  or  a  portion 
thereof,  as  mortgagee  or  otherwise,  designated  as 
tract  494-14; 

(28)  That  the  defendant.  Security  Agency  and 
Loan  Corporation,  is  a  corporation,  as  plaintiff  is 
informed  and  believes,  organized  under  the  laws  of 
the  State  of  Illinois,  with  its  office  and  principal 
place  of  business  at  Rockford,  Illinois,  and  that  it 
claims  or  may  claim  an  interest  in  the  lands  above 
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described  and  designated  as  tract  494-14,  as  mort- 
gagee or  otherwise; 

(29)  That  the  defendant,  Upper  Glendive-Fallon 
Irrigation  District  is  a  public  corporation  organ- 
ized and  existing  under  [18]  and  by  virtue  of  the 
laws  of  the  State  of  Montana,  mth  its  office  and 
principal  place  of  business  at  Glendive,  Montana, 
and  that  it  claims  or  may  claim  some  interest  in 
the  lands  above  described  and  designated  as  tracts 
494-1,  494-2,  494-3,  494-4,  494-5,  494-6,  494-7,  494-8, 
494-9,  494-10,  494-11,  494-12,  494-13,  494-14,  1-27, 
1-47,  1-53,  511-1,  511-2,  511-3,  511-4,  511-5,  511-6, 
511-7,  and  1-12,  other  than  as  a  right  of  way  for 
ditches  or  easements  of  way  for  transportation  of 
water  excepted  therefrom. 

(30)  That  the  defendant,  Dawson  County,  Mon- 
tana, is  a  body  politic  and  corporate  and  as  plaintiff 
is  informed  and  believes,  that  it  is  the  record  owner 
and  claims  as  the  owner  thereof,  the  tracts  of  land 
above  described  and  designated  as  tracts  494-1, 
494-2,  494-3,  494-4,  494-5,  494-6,  494-7,  494-8,  494-10, 
494-9,  494-11,  494-12,  494-13  and  494-14,  as  owner 
of  each  thereof ; 

(31)  That  the  defendant,  W.  C.  Sloan,  claims  or 
may  claim  the  lands  above  described  and  designated 
as  tract  511-1,  as  owner  or  otherwise; 

And  that  the  defendant,  Mrs.  W.  C.  Sloan,  wife 
of  W.  C.  Sloan,  if  any,  claims  or  may  claim  some 
interest  in  the  lands  above  described  and  desig- 
nated as  tract  511-1,  by  virtue  of  the  relation  of  wife 
or  otherwise; 
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(32)  That  the  defendant,  Hester  Gr.  Johnson, 
claims  or  may  claim  an  interest  in  the  lands  above 
described  and  designated  as  tract  511-2,  as  owner 
or  otherwise; 

(33)  That  the  defendant,  Elsie  L.  Clark,  claims 
or  may  claim  an  interest  in  the  lands  above  de- 
scribed and  designated  as  tract  511-7,  as  owner  or 
otherwise ; 

(34)  That  Charles  A.  Thurston  died  on  or  about 
the  14th  day  of  January,  1943,  in  the  County  of 
Dawson,  State  of  Montana.  That  he  died  testate 
and  that  his  last  will  and  testament  was  duly  ad- 
mitted to  probate  in  the  District  Court  of  the  Sev- 
enth Judicial  District  of  the  State  of  Montana,  in 
and  for  the  County  of  Dawson,  on  May  26th,  1943, 
and  that  Frank  P.  Abbott  was  appointed  as  the 
executor  of  his  last  will  and  testament  and  is  noW 
the  duly  qualified,  acting  [19]  executor  of  the  last 
will  and  testament  of  Charles  A.  Thurston,  de- 
ceased, and  that  he  as  such  executor  claims  or  may 
claim  some  interest  in  the  lands  hereinabove  de- 
scribed, designated  as  tract  number  511-5. 

That  the  defendant,  Edith  Austin,  who  affiant  is 
informed  and  believes,  is  the  sole  and  only  heir  at 
law  of  Charles  A.  Thurston,  deceased,  claims  or 
may  claim  some  interest  in  the  lands  above  de- 
scribed and  designated  as  tract  number  511-5,  and 
that  the  unknown  heirs  at  law,  if  any,  of  Charles 
A.  Thurston,  deceased,  claim  or  may  claim  some 
interest  in  the  lands  above  described,  designated 
as  tract  number  511-5. 
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That  the  defendant,  Mary  Olney  Abbott,  as  dev- 
isee of  Charles  A.  Thurston,  deceased,  claims  or 
may  claim  an  interest  in  the  above  described  tract 
designated  as  tract  Number  511-5,  or  otherwise; 

That  the  defendants,  Eleanor  B.  Doremus,  Ken- 
neth H.  Barnard  and  Mary  H.  Barnard,  as  lega- 
tees of  Charles  A.  Thurston,  deceased,  as  plaintiff 
is  informed  and  believes,  claim  or  may  claim  an 
interest  in  the  above  described  lands  designated  as 
tract  number  511-5,  or  some  part  thereof; 

That  the  defendant,  Mrs.  Kenneth  H.  Barnard, 
wife,  if  any,  of  Kenneth  H.  Barnard,  claims  or 
may  claim  some  interest  in  the  lands  above  de- 
scribed designated  as  tract  511-5,  by  virtue  of  the 
relation  of  wife  or  otherwise ; 

(35)  That  Robert  Henderson  died  testate  on  or 
above  the  25th  day  of  April,  1934,  in  Dawson 
County,  Montana;  that  his  last  will  and  testament 
was  by  an  order  duly  given,  had  and  made  in  the 
District  Court  of  the  Seventh  Judicial  District  of 
the  State  of  Montana,  in  and  for  the  County  of 
Dawson,  duly  admitted  to  probate  May  23rd,  1934, 
and  that  Michael  J.  Hughes  was  appointed  execu- 
tor of  his  last  will  and  testament  and  ever  since 
has  been  and  now  is  the  duly  qualified  and  acting 
Executor  of  the  last  will  and  testament  of  Robert 
Henderson,  deceased,  and  of  his  estate,  and  is 
named  as  trustee  of  his  estate  as  plaintiff  is  in- 
formed and  believes,  in  the  said  last  will  and  testa- 
ment of  Robert  Henderson,  deceased;  that  the  de- 
fendant, Michael  J.  Hughes,  as  executor  of  the  last 
will  and  testament  and  as  trustee  of  the  estate  of 
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Robert  Henderson,  deceased,  claims  an  [20]  inter- 
est in  the  lands  above  described  and  designated  as 
tract  1-12,  as  such  executor  and  that  in  proceedings 
heretofore  had,  an  order  has  been  made  and  entered 
in  the  District  Court  of  the  Seventh  Judicial  Dis- 
trict of  the  State  of  Montana,  in  and  for  the  County 
of  Dawson,  authorizing  the  said  Michael  J.  Hughes, 
as  such  executor  to  sell  the  lands  described  and 
designated  as  tract  1-12,  to  the  plaintiff  herein. 

(36)  That  the  defendants,  Mabel  A.  Guy,  Bud 
Guy,  Christina  Henderson,  Christina  Schepens, 
Mrs.  Helen  Johnson,  Mrs.  Lottie  Jenkins,  Robert 
A.  Henderson,  Mrs.  Blanche  Henry,  Mrs.  Aurelia 
Henry,  Mrs.  Addie  Bradason,  Edward  Henderson, 
Walter  Leonard  Henderson,  Margaret  Valletta 
Henderson  and  James  Walter  Henderson,  claim  or 
may  claim  an  interest  in  the  lands  above  described 
and  designated  as  tract  1-12,  as  heirs  of  Robert 
Henderson,  deceased,  or  as  devisees  under  the  last 
will  and  testament  of  Robert  Henderson,  deceased, 
or  otherwise ; 

(37)  That  the  defendant,  The  Glendive  Land 
and  Irrigation  Company  of  Glendive,  a  corporation, 
is  a  corporation  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  Montana,  with 
its  office  and  principal  place  of  business  at  Gendive, 
Montana,  and  that  it  claims  or  may  claim  an  inter- 
est in  the  lands  above  described  and  designated  as 
tracts  511-4  and  511-6,  as  owners  or  otherwise; 

(38)  That  the  defendant,  Prairie  County,  Mon- 
tana, is  a  body  politic  and  corporate,  and  as  plain- 
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tiff  is  infoimed  and  believes,  is  the  record  owner 
of  the  lands  described  and  designated  as  tracts 
511-1,  511-2,  511-3,  511-5,  511-6,  and  511-7,  and 
claims  each  as  owner  thereof,  and  that  it  claims  or 
may  claim  the  lands  above  described  and  designated 
as  tract  511-4  as  owner  or  otherwise ; 

(39)   That  the  defendants,  Mary  Hagen;  E.  B. 
Clark;  Michael  Dahlke;   Farmers   State   Bank,   a 
corporation;    O.    M.    Aarseth;   Alexander   Seife'rt 
R.  S.  Schmid;  Conrad  Zankle;  Theo  J.  Hanson 
J.  A.  Pinlvava;  George  Coakley;  L.  C.  Churchill 
Perry  Harrison;  Underwood  &  Co.,  a  corporation 
Henry  Martin;  Eva  I.  Orr;  Rena  A.  Eisley,  Ad 
ministratrix  of  the  estate  of  R.  C.  Eisley,  deceased; 
Paul  E.  Martin;  Morrison  &  Company,  a  corpora- 
tion; Isaac  A.  Milton  and  Mrs.  Isaac  A.  Milton, 
individually  and  as  huband  and  wide;  Albert  An- 
derson; N.  M.  Coursolle;  Harry  F.  Johnson,  Ad- 
ministrator of  the  Estate  of  Everett  C.  Johnson, 
deceased;  Maxine  Pitsch;  Erick  G.  Eklund;  Ardell 
W.  Hansen,  Administratrix  of  the  Estate  Jf  O.  F. 
Hansen,  deceased;  Ainsworth  R.  Hansen,  Mary  A. 
Hansen,  Evelyn  L.  Burgess,  Violette  L.  Davis  and 
Lyndon  E.   Hansen,  individually  and  as  heirs   of 
O.  F.  Hansen,  deceased;  Russell  F.  Olson;  F.  Leon 
Ottawa;  C.  C.  Wiemals;  Ruth  A.  McKiniay;  Oscar 
J.  01m;  Henry  Anderson;  C.  M.  Anderson;  Clara 
Anderson  Aubey;  Latscli  &  Son  Company,  a  cor- 
poration  First  National  Bank  &  Trust   Company 
of  Minneapolis,  a  corporation;  Esther  L.   Kemp; 
Minnie  R.  Evans;  Victoria  M.  McAlmon;  I.  Hes- 
dorfeer;    and   Dawson    County,    Montana,    a    body 
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politic  and  corporate,  claim  or  may  claim  an  niter- 
est  as  lien  claimants  of  the  holders  of  ])onds  issued 
by  the  Upper  Glendive  Fallon  Irrigation  District 
named  herein  as  a  defendant  or  otherwise,  in  the 
lands  above  described  or  portions  thereof,  save  and 
except  tract  number  1-12. 

VII. 

Plaintiff    further    alleges    that    the    defendants 
herein  named  are  the  only  persons  who  have  or 
appear  to  have  any  interest  of  record  in  the  lands 
above  described  or  any  part  thereof,  and  accord- 
ing to  the  best  knowledge,  information  and  belief 
of  the  plaintiff,  after  due  and  diligent  search,  they 
are  the  only  persons  claiming  an  interest  in  the 
lands  above  described  as  owners  or  otherwise,  or 
any   part   thereof   in   the   lands    or   any   interest 
therein;   but  notwithstanding   such   statement,    all 
persons  and  corporations  unknown,  who  may  daim 
any  interest  in  the  lands  described  herein  or  any 
thereof,  are  made  parties  to  this  action  or  proceed- 
ing generally  to  the  end  that  all  right,  title,  interest 
and  estate  whatsoever  it  may  be,  insofar  as  the 
same  may  relate  to  or  in  anywise  affect  the  acquisi- 
tion of  the   said  lands   and   all  thereof,   may  be 
divested  out  of  them  and  each  of  them,  and  vested 
in  the  plaintiff,  The  United  States  of  America. 

VIII. 

That  the  plaintiff,  in  pursuance  of  the  Act  of 
February  25, 1931,  [22]  (48  Stat.  1421)  (40  U.S.C.A. 
258a)    and   Acts    supplementary   and    amendatory 
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thereof,  has  filed  a  Declaration  of  Taking,  and  de- 
posited in  the  registry  of  the  Court  the  estimated 
vahie  of  the  lands  and  the  compensation  payahle 
to  the  owners  thereof,  and  that  plaintiff  requires 
or  may  require  the  immediate  possession  of  the  said 
lands  and  premises  for  the  public  use  herein  alleged 
and  set  forth. 

IX. 

That  the  property  hereinabove  described  has  not 
heretofore  been  appropriated  to  or  for  any  public 
use;  that  the  use  to  which  said  lands  are  to  be 
appropriated  for  the  United  States,  are  the  uses 
authorized  by  law  and  that  the  taking  is  necessary 
to  such  use  or  uses  as  herein  alleged. 

Wherefore,  the  premises  considered  and  to  the 
end  that  the  fee  simple  title  to  the  lands  herein  de- 
scribed and  sought  to  be  condenmed  and  acquired 
by  the  United  States  of  America,  in  accordance  with 
the  several  statutes  and  Acts  of  Congress  in  such 
cases  made  and  provided,  free  and  discharged  from 
all  liens,  encumbrances,  servitudes,  charges,  re- 
strictions and  covenants  whatsoever,  except  subject 
to  water  rights  or  easements  that  may  have  been 
acquired  for  the  public  highways,  the  Plaintiff 
prays  this  Honorable  Court: 

1.  To  fix  a  day  of  hearing  and  notify  and  sum- 
mon owners  and  persons  interested  in  the  lands, 
parcels,  lots  and  portions  constituting  same,  de- 
scribed in  this  complaint  and  that  they  may  appear 
and  show  cause  if  any  they  have  why  the  lands 
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should  not  be  condemned  as  prayed  for  in  plaintiff's 
complaint  and  to  answer  plaintiff's  complaint  on 
or  before  said  day ; 

2.  To  appoint  three  qualified,  competent  and 
disinterested  persons  as  commissioners  to  ascertain, 
appraise  and  determine  the  just  compensation  for 
the  taking  of  the  said  property  including  all  the 
buildings  and  improvements  if  any  thereof,  and  to 
fix  a  time  for  their  first  meeting  and  prescribe  their 
compensation ; 

3.  To  take  such  action,  enter  such  orders,  de- 
crees and  judgments  as  may  be  necessary  or  proper 
to  effect  the  objects  to  which  the  aforesaid  Acts  of 
Congress,  insofar  as  they  relate  to  the  acquisition 
of  the  lands  or  real  estate  require,  and  to  [23]  cause 
the  title  to  said  lands  described  in  this  complaint 
required  for  the  said  public  use  herein  alleged,  free 
from  all  liens,  encumbrances,  charges,  restrictions, 
servitudes,  claims  and  covenants  whatsoever,  to  vest 
in  the  United  States  of  America,  in  the  event  that 
upon  confirmation  of  the  report  of  the  commis- 
sioners or  the  verdict  of  the  juiy  herein,  the  Secre- 
tary of  Agriculture  (if  in  his  judgment  the  value 
fixed  by  the  Commissioners  or  the  jury  is  reason- 
able) shall  cause  payment  to  be  made  out  of  the 
money  appropriated  by  Congress  according  to  the 
award  of  the  Commissioners  and/or  the  judgment 
of  this  Honorable  Court,  into  the  registry  of  the 
Court. 
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4.     To  gi'ant  such  other  and  further  relief  as  the 
nature  of  the  case  may  require. 

THE     UNITED     STATES     OF 
AMERICA, 

By  JOHN  J3.  TANSIL, 

U.  S.  Attorney  for  the  Dis- 
trict of  Montana,  Billings, 
Montana, 

Per  C.   W.  BUNTIN, 

Special  Assistant  to  the  IJ.  S. 
Attorney, 

Attorneys  for  Plaintiff 

Buffalo  Rapids  Project. 
[Endorsed] :     Filed  March  27,  1944. 


Thereafter,  on  May  13,  1944,  an  Answer,  Counter- 
claim and  Cross-Claim  was  duly  filed  herein,  in  the 
words  and  figures  as  follows,  to-wit :  [25] 

[Title  of  District  Court  and  Cause.] 

ANSWER,  COUNTER  CLAIM  AND 
CROSS  CLAIM 

Come  Now  the  defendants,  Mary  Hagen,  E.  B. 
Clark  and  Minnie  R.  Evans  on  their  own  behalf 
and  on  behalf  of  all  other  bond  holders  or  warrant 
holders  of  the  Upper  Glendive-Fallon  Irrigation 
District,  named  as  defendants  in  the  summons  which 
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was  dated  March  27,  1944,  and  issued  pursuant  to 
the  second  amended  complaint  filed  in  the  Clerk  of 
the  above-entitled  Court,  and  show  to  the  Court: 

1.     The  said  Mary  Hagen,  E.  B.  Clark  and  Min- 
nie R.  Evans,  and  all  of  the  defendants  named  in 
the   above-entitled   action  who   are  the   owners   of 
outstanding  and  unpaid  bonds  and  warrants  of  the 
said  Upper  Clendive-Fallon  Irrigation  District,  and 
who  have  not  otherwise  specially  appeared  in  this 
action,  have  a  community  of  interest ;  and  the  relief 
sought  by  the  plaintiff  in  the  above-entitled  action 
is  asserted  against  them  jointly  and  severally;  and 
concerns  the  right  to  relief  in  respect  of,  and  rises 
out  of  the  same  transaction,  occurrence,  and  series 
of  transactions  and  occurrences,  and  the  questions 
of  law  and  facts  involved  and  that  will  arise  in  this 
action  are  common  to  all  of  the  said  defendants  and 
owners  of  bonds  and  warrants  of  said  Upper  Glen- 
dive-Fallon  Irrigation  District  who  have  the  same 
status  and  relation  to  said  district  as  that  occupied 
by  the  said  Mary  Hagen,  [26]  E.  B.  Clark  and  Min- 
nie R.  Evans.    And  this  Answer  and  defense  and 
counter  claim  and  cross  claim  is  made  on  behalf  of 
the  said  Mary  Hagen,  E.  B.  Clark  and  Minnie  R. 
Evans  and  on  behalf  of  all  of  said  defendants  simi- 
larly situated  and  having  common  interest,  pursuant 
to    rules    12,    13    and    20    of   the    Rules    of    Civil 
Procedure. 

2.     These  defendants  admit  the  jurisdiction  of 

the  above-entitled  district  court. 
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3.  These  defendants  admit  that  the  lands 
described  in  the  second  amended  complaint  and  in 
the  said  summons  in  the  above-entitled  action  are 
required  for  the  public  use.  as  set  forth  in  said 
second  amended  complaint  and  that  condemnation 
thereof  for  the  public  use  is  necessary  in  order  to 
vest  the  title  of  said  lands  in  the  United  States  of 
America.  But  these  defendants  allege  that  when 
just  compensation  for  the  taking  of  said  property 
be  determined  that  payment  thereof  should  be  made 
to  the  said  Mary  Hagen,  E.  B.  Clark  and  Minnie 
R.  Evans  and  all  of  the  defendants  similarly  situ- 
ated, to  the  extent  of  and  in  accordance  with  their 
respective  interests  therein. 

4.  As  an  affirmative  defense  and  in  the  nature  of 
a  counter  claim  against  the  compensation  deposited 
by  the  plaintiff,  or  ascertained  to  be  due  and  as  a 
cross  claim  against  any  of  the  defendants  having 
adverse  claims  or  interests,  these  defendants  fur- 
ther allege: 

a.  That  pursuant  to  a  petition  duly  filed  in  the 
District  Court  of  the  Seventh  Judicial  District  of 
the  State  of  Montana  in  and  for  Dawson  County, 
the  Upper  Glendive-Fallon  Irrigation  District,  an 
irrigation  district,  was  duly  organized  under  the 
laws  of  the  State  of  Montana  and  on  December  20, 
1920,  an  order  was  duly  made  and  entered  in  said 
district  court  [27]  of  the  State  of  Montana  pursuant 
to  said  petition  organizing  and  creating  the  said 
irrigation  district,  which  duly  established  the  said 
district  and  fixed  and  described  the  lands  included 


Mary  Hagan,  et  al.  31 

therein,  and  said  irrigation  district  thereby  became 
a  public  corporation,  and  all  of  the  lands  included 
in  said  district  became  liable  to  all  of  the  debts, 
taxes  and  assessments  thereof.  That  said  order  duly 
appointed  commissioners  for  each  division  of  said 
district ;  Division  1  being  as  to  lands  in  said  district 
located  n  Prairie  County,  State  of  Montana,  and 
Divisions  2  and  3  covering  lands  located  in  Dawson 
County,  State  of  Montana.  That  the  commissioners 
appointed  for  said  irrigation  district  duly  qualified 
as  provided  by  law. 

b.  That  for  the  purpose  of  providing  the  neces- 
sary funds  for  the  construction  of  a  system  of  irri- 
gation works  for  said  district,  in  accordance  with 
the  plan  of  reclamation  of  said  district  approved  by 
the  Public  Service  Commission  of  the  State  of  Mon- 
tana, and  as  approved  by  resolution  duly  adopted 
by  the  Board  of  Commissioners  and  Directors  of 
said  District  and  a  petition  of  a  majority  number 
and  acreage  of  the  holders  of  title  or  evidence  of 
title  to  the  lands  included  within  said  district,  the 
said  commissioners  and  directors  of  said  irrigation 
district  authorized  and  directed  the  issue  of  nego- 
tiable coupon  bonds  of  the  said  district  for  the 
aggregate  sum  of  $150,000,  being  an  issue  of  300 
bonds  of  $500.00  each,  numbered  consecutively  from 
1  to  300,  inclusive,  which  bonds  w^ere  redeemable  at 
the  option  of  the  said  district  on  the  first  day  of 
January  of  any  year  after  20  years  from  the  date 
thereof. 
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That  after  the  adoption  of  the  said  resohition  of 
the  said  Board  of  Commissioners  of  said  [28]  irriga- 
tion district  filed  a  petition  in  the  said  district  Court 
of  the  Seventh  Judicial  District  of  the  State  of  Mon- 
tana in  and  for  the  County  of  Dawson  to  determine 
the  validity  of  the  proceedings  had  relative  to  the 
issuance  of  said  bonds  and  to  secure  a  levy  of  a 
special  tax  and  assessment  to  make  payment  thereof 
and   due  notice   of  said  petition   and  the  hearing 
thereon  was  duly  given  as  provided  by  law  and  after 
due  hearing  the  said  district  court  found  and  deter- 
mined that  the  provisions  and  requirements  of  law 
regarding   the   establishment   and    organization    of 
said  district  and  the  issuance  of  said  bonds  had  been 
complied  with  and  that  due  notice  of  said  hearing 
had  been  duly  given  for  the  time  and  in  the  manner 
prescribed  by  law,  and  on  December  2,   1922,   an 
order  was  duly  made  and  entered  in  said  proceed- 
ings by  the  said  District  Court  of  Daw^son  County, 
which  ratified,  approved  and  confirmed  said  pro- 
ceedings and  ratified,  approved  and  confirmed  said 
bonds  and  the  issuance  thereof  and  the  special  tax 
and  assessments  required  for  the  payment  thereof, 
and   said   order  authorized  and   directed   the  said 
Board  of  Commissioners  of  said  District  to  issue 
the  said  bonds  of  said  District  accordingly  and  no 
appeal  was  taken  or  objection  filed  from  the  order 
creating  and  organizing  said  irrigation  district  or 
from  the  order  confirming  the  issuance  of  said  bonds 
and  directing  special  taxes  for  the  payment  thereof. 
That  all   acts,   conditions   and   things   required   or 
authorized  by  the  constitution  and  laws  of  the  State 
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of  Montana  to  be  done  and  to  exist  precedent  to 
and  in  the  issuance  of  said  bonds  in  order  to  con- 
stitute same  valid  and  binding  obligations  of  said 
irrigation  district  and  to  provide  for  the  annual 
levy  and  collections  of  a  special  tax  upon  all  of  the 
real  estate  within  said  irrigation  district  to  meet 
the  principal  and  interest  of  said  bonds  as  they  came 
due,  were  had  and  done  and  duly  performed. 

c.  That  relying  upon  said  proceedings  and  the 
orders  of  said  court,  the  commissioners  of  said  irri- 
gation [29]  district  duly  issued  163  bonds  for  the 
payment  of  $500.00  each  or  the  aggregate  sum  of 
$81,500.00,  pursuant  to  the  laws  of  the  State  of 
Montana,  all  bearing  date  of  January  1,  1923,  and 
all  redeemable  at  the  option  of  the  said  district  on 
the  first  day  of  January  of  any  year  after  20  years 
from  the  date  thereof,  and  bearing  interest  from 
their  said  date  until  paid  at  the  rate  of  6  per  cent 
per  annum,  payable  semi-annually  on  the  first  days 
of  January  and  July  of  each  year,  and  the  interest 
and  principal  of  said  bonds  were  payable  in  gold 
coin  of  the  United  States  of  America  or  its  equiva- 
lent, at  the  office  of  the  County  Treasurer  of  Dawson 
County  at  Glendive,  Montana.  That  all  of  said 
bonds  were  signed  by  the  President  and  attested  by 
the  Secretary  of  the  Board  of  Commissioners  of  said 
irrigation  district  and  under  the  Corporate  seal 
thereof,  and  attached  to  each  bond  were  interest 
coupons  of  $15.00  each  which  were  executed  by  the 
engraved  or  lithographed  facsimile  signatures  of 
said  president  and  secretary.   That  all  of  the  bonds 
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and  interest  coupons  were  negotiable  instruments 
and  were  duly  issued,  negotiated  and  sold  by  and 
under  the  direction  of  the  Board  of  Commissioners 
of  said  district  in  accordance  with  the  laws  of  the 
State  of  Montana. 

That  the  secretary  of  said  Board  of  Commission- 
ers of  said  district  kept  a  record  of  the  bonds  sold, 
their  date,  number,  amount  and  maturity,  to  whom 
sold,  the  rate  of  interest  and  the  place  of  payment. 
And  the  Board  of  Public  Service  Commission  of 
the  State  of  Montana  attached  to  each  bond  a  cer- 
tificate that  the  said  bond  was  issued  in  accordance 
with  the  laws  of  the  State  of  Montana  and  each  of 
said  bonds  was  also  duly  registered  in  the  office  of 
the  County  Treasurer  of  Dawson  County,  Montana, 
on  June  21,  1923.  That  said  bonds  were  all  issued, 
negotiated  and  sold  for  cash  and  the  bonds  were 
delivered  to  the  County  Treasurer  of  Dawson 
County,  [30]  Montana,  who  delivered  the  same  to 
the  purchasers  upon  receipt  of  the  purchase  price 
therefor,  and  the  said  County  Treasurer  received 
the  proceeds  of  the  sale  of  said  bonds  and  placed 
same  to  the  credit  of  said  district  and  all  of  said 
proceeds  were  expended  for  the  purposes  for  which 
said  bonds  were  issued. 

That  each  of  said  bonds  and  the  interest  thereon 
were  payable  from  the  collection  of  a  special  tax 
or  assessment  against  all  the  lands  in  said  irrigation 
district  and  the  said  bonds  and  the  assessments  lev- 
ied by  said  district  were  a  first  and  prior  lien  on 
all  of  the  said  real  estate  within  said  district  and 
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all  of  the  property  of  said  district  became  liable  for 
the  payment  of  said  bonds  and  the  interest  thereon. 

d.  Pursuant  to  law  and  in  accordance  with  their 
duty,  the  Commissioners  of  said  irrigation  district 
did  provide  for  the  annual  levy  and  collection  of  a 
special  tax  and  assessment  upon  all  of  the  lands 
included  in  the  said  district,  which  would  have  been 
sufficient,  if  said  levy  and  collection  had  been  con- 
tinued, to  pay  the  said  bonds  and  interest.  And 
copy  of  the  resolution  of  the  said  Commissioners  of 
said  irrigation  district  for  said  levy  was  filed  with 
the  Clerk  of  the  Board  of  County  Commissioners 
of  Dawson  County  and  Prairie  County,  State  of 
Montana,  in  which  the  lands  in  said  irrigation  dis- 
trict were  situated.  And  it  was  the  duty  of  the  com- 
missioners of  said  irrigation  district  and  the  duty 
of  the  County  Commissioners  of  said  Dawson 
County  and  Prairie  County,  Montana,  to  provide 
and  make  an  annual  levy  of  taxes  and  assessments 
against  the  lands  in  the  said  irrigation  district  for 
the  payment  of  the  principal  and  interest  of  said 
bonds. 

e.  That  all  of  the  lands  described  in  the  second 
amended  complaint  herein  and  in  the  summons  in 
this  action,  were  within  the  said  irrigation  district 
and  subject  to  the  liens  of  the  said  bonds  issued  by 
said  district  and  the  assessments  thereon.  [31] 

That  the  lien  of  said  bonds  and  said  assessments 
is  a  general  and  common  lien  upon  all  of  said  lands 
in  said  district  and  described  in  the  second  amended 
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complaint  herein  and  there  is  no  way  of  segregating 
the  lien  as  to  any  particular  land  and  the  said  bonds 
are  not  a  lien  on  any  particular  land  but  on  all  the 
lands  in  said  irrigation  district.  That  the  commis- 
sioners of  said  irrigation  district  did  not  make  or 
provide  all  levies  against  the  lands  of  said  district 
as  required  by  law  and  the  Board  of  County  Com- 
missioners of  Dawson  County  and  Prairie  County, 
Montana,  did  not  make  all  levies  or  assessments 
against  the  lands  of  said  district  as  required  by  law. 

f.  That  a  list  of  the  bonds  sold,  their  number, 
names  of  owners  and  present  address,  so  far  as 
known,  is  as  shown  by  Exhibit  A  attached  hereto 
and  made  a  part  hereof,  which  bonds  with  interest 
at  6%  per  annum  from  Jan.  1,  1927,  are  due,  owing 
and  unpaid. 

g.  That  the  said  Mary  Hagen,  E.  B.  Clark, 
jointly  own  bonds  numbered  1  to  14,  inclusive;  58 
to  68,  inclusive;  and  71  to  80,  inclusive;  being 
$500.00  each  and  of  the  total  amount  of  $17,500.00. 
And  the  defendant  Minnie  R.  Evans  owns  bonds 
numbered  161  to  164,  inclusive,  or  4  bonds  of  $500.00 
each,  or  a  total  of  $2000.00.  That  the  interest  due 
and  payable  on  said  bonds  have  been  paid  to  Janu- 
ary 1,  1927,  and  said  bonds  with  interest  from  Jan. 
1, 1927,  are  due,  owing  and  unpaid  by  defendant  irri- 
gation district  of  said  counties. 

h.  That  subsequent  to  the  issuance  of  said  bonds 
the  defendants,  Dawson  County,  Montana,  and 
Prairie  County,  Montana,  took  proceedings  pur- 
porting to  acquire  title  to  nearly  all  of  the  lands 
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included  in  said  irrigation  district  excepting  as  to 
the  lands  hereinafter  stated,  and  purported  to  have 
tax  deeds  issued  on  said  lands  to  said  counties  and 
now  claim  title  to  the  compensation  paid  or  to  be 
paid  by  the  plaintiff  herein  on  account  of  the  con- 
demnation of  said  lands.  That  the  claims  of  the 
said  counties  to  said  lands  and  to  compensation  are 
subject  to,  inferior,  and  subsequent  to  said  bonds 
and  the  liens  thereof  and  the  rights  of  these  defend- 
ants. That  the  said  [32]  Dawson  County  and  Prai- 
rie County,  Montana,  were  and  are  obligated  to 
collect  against  the  said  lands  within  the  said  district, 
annual  assessments  sufficient  to  pay  the  said  bonds 
and  the  said  counties  occupy  the  status  of  trustees 
in  relation  to  the  said  bonds  and  in  relation  to  the 
owners  of  said  bonds,  and  as  such  trustees  they  are 
prevented  by  law  from  taking  a  position  adverse  to 
or  antagonistic  to  said  bonds  or  the  rights  of  the' 
owners  thereof. 

i.  That  the  said  Dawson  County  and  Prairie 
County  have  collected  monies  on  levies  and  assess- 
ments made  against  said  lands,  which  they  now 
hold  and  which  they  have  not  paid  or  accounted 
for  to  these  defendants  and  to  the  holders  and  own- 
ers of  said  bonds,  and  it  is  the  duty  of  said  counties 
to  account  to  these  defendants  and  the  owners  and 
holders  of  said  bonds  for  all  monies  received  on 
account  of  said  land  or  on  account  of  said  assess- 
ments for  the  purpose  of  paying  said  bonds.  And 
the  said  defendant  counties  have  received  monies 
from  said  lands  on  account  of  taxes  and  assessments 
and  on  accoimt  of  leases  made  on  said  lands  and 
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rents  received  for  which  no  accounting  has  been 
made  with  these  defendants  or  the  owners  and  hold- 
ers of  said  bonds. 

j.  That  these  defendants  have  no  knowledge  of 
the  exact  amount  of  monies  received  by  the  defend- 
ant counties,  as  aforesaid,  and  have  had  no  account- 
ing with  the  said  defendant  counties  and  it  is  the 
duty  of  the  defendant  counties  to  now  render  and 
give  to  these  defendants  and  to  the  owners  and 
holders  of  said  bonds,  a  full  and  complete  account 
of  all  taxes  and  assessments  against  said  lands  and 
of  all  monies  received  on  account  of  said  lands  by 
the  said  defendant  counties  as  trustees  for  the  said 
bonds  and  owners  thereof. 

k.  That  these  defendants  and  the  owners  and 
holders  of  said  bonds  have  the  first  and  prior  right 
and  claim  [33]  to  said  lands  and  to  the  compensa- 
tion to  be  made  and  paid  by  the  plaintiff,  the  United 
States  of  America,  on  the  condemnation  of  said 
lands  and  all  compensation  paid  by  the  plaintiff 
should  be  first  applied  upon  the  bonds  of  these 
defendants  and  the  owners  and  holders  of  said 
bonds,  in  accordance  with  their  respective  interest 
and  rights,  prior  to  any  payment  to  the  other 
defendants  to  this  action,  and  particularly  prior  to 
any  payment  to  Dawson  County  or  Prairie  County. 

1.  That  the  defendants  Edna  Yale,  Allen  W. 
Yale  and  Ruby  Yale,  his  wife,  and  Ruth  Petterson 
and  Hans  Petterson,  her  husband,  claim  title  to  and 
the  right  to  compensation  for  the  lands  described  in 
the  second  amended  complaint  and  the  summons,  as 
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tract  No.  1-27  and  the  defendant,  The  Scottish 
American  Mortgage  Company,  Limited,  claim  title 
to  and  the  right  to  compensation  for  the  lands 
described  in  the  second  amended  complaint  and  the 
summons  as  tracts  No.  1-47  and  1-53.  But  the 
claims  of  the  said  defendants,  and  each  of  them,  are 
subject  to,  inferior  and  subsequent  to  the  lien,  rights 
and  claims  of  these  defendants  and  the  owners  and 
holders  of  said  bonds  in  accordance  with  their 
respective  interest  and  the  compensation  paid  in 
this  action  is  due  and  payable  to  these  defendants 
and  the  owners  and  holders  of  said  bonds  prior  to 
the  claims  of  the  said  Edna  Yale,  Allen  W.  Yale, 
Ruby  Yale,  Ruth  Petterson  and  Hans  Petterson  and 
The  Scottish  American  Mortgage  Company, 
Limited. 

Wherefore,  the  said  Mary  Hagen,  E.  B.  Clark 
and  Minnie  R.  Evans  petition  and  pray  to  the  court 
as  follows: 

That  an  accounting  be  had  by  and  on  behalf  of 
said  defendants  and  on  behalf  of  all  other  bond 
holders  entitled  to  the  same  relief  and  having  a 
common  interest,  with  the  defendants  Dawson 
County  and  Prairie  County,  State  of  Montana,  in 
order  [34]  to  determine  the  rights  of  said  defend- 
ants and  the  amount  due  and  owing  from  said 
defendant  counties  and  that  judgment  be  entered 
accordingly. 

And  that  the  said  Mary  Hagen,  E.  B.  Clark  and 
Minnie  R.  Evans  and  other  defendants  who  are 
owners   and  holders   of   said   bonds   and   similarly 
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situated  and  having  like  rights  and  common  interest, 
be  adjudged  and  entitled  to  the  prior  payment  of 
the  said  compensation  to  be  paid  by  the  plaintiff 
herein,  and  that  the  court  hear  and  fix  the  rights 
of  all  the  parties  hereto  in  and  to  the  said  monies 
so  paid,  and  that  the  court  fix  and  determine  all  of 
the  rights  of  the  defendants  herein  as  between  them- 
selves, and  that  judgment  be  entered  accordingly. 

And  that  the  court  direct  such  further  notice  as 
may  be  required  and  that  a  full  settlement  of  the 
matters  involved  herein  be  made  as  may  be  just  and 
equitable. 

And  that  the  said  Mary  Hagen,  E.  B.  Clark  and 
Minnie  R.  Evans  be  allowed  their  costs  and  expenses 
and  that  their  attorneys  be  allowed  such  reasonable 
attorneys  fees  as  may  be  just  and  equitable,  to  be 
paid  out  of  the  funds  subject  to  the  jurisdiction  of 
the  court. 

DESMOND  J.  O'NEIL, 
Glendive,  Montana. 

P.  F.  LEONARD, 

Miles  City,  Montana. 
Attorneys   for   Said 
Defendants.  [35] 
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EXHIBIT  A 

No.                 Owners  and  Addresses  Amounts 
1-14     Mary  Hagen,  Glendive,  Mont.,  and 

E.  B.  Clark,  Carlsbad,  Calif $  7,000.00 

15-16     Michael  Dahlke,  Hudson,  Wis 1,000.00 

17-18     Farmers  State  Bank,  Stephen,  Minn 1,000.00 

19-20     0.  M.  Aarseth,  Echo,  Minn 1,000.00 

21  Alexander  Seifert,  Springfield,  Minn 500.00 

22  R.  S.  Schmid,  Eden  Valley,  Minn 500.00 

23-24     Conrad  Zankle,  Springfield,  Minn 1,000.00 

25  Theo.  J.  Hanson,  Britton,  S.  D 500.00 

26  J.  A.  Pinkava,  Austin,  Minn 500.00 

27  George  Coakley,  Savage,  Minn 500.00 

28-29     L.  C.  Churchill,  Windom,  Minn 1,000.00 

30     Perry  Harrison,  Excelsior,  Minn 500.00 

31-32     Underwood  c%  Co.,  56  Pine  St.,  New  York 

City,  N.  Y 1,000.00 

33-35     Henry  Martin,  Tupper  Lake,  N.  Y 1,500.00 

36-45     Mrs.  Eva  I.  Orr,  905  W.  Franklin  Ave., 

Minneapolis,  Minn 5,000.00 

46^9     Rena  A.  Eisley,  Admrx.,  Sheboygan,  Mich.  2,000.00 

50     Paul  E.  Martin,  Tupper  Lake,  N.  Y 500.00 

51-53     Morrison  &  Co.,  250  E.  6th  St., 

Minneapolis,  Minn 1,500.00 

54     Mr.  or  Mrs.  Isaac  A.  Milton,  Long  Beach, 

Calif 500.00 

55-57     Albert  Anderson,  Sup.  Ct.,  Helena,  Mont., 

and  N.  M.  Coursolle,  Minneapolis,  Minn 1,500.00 

58-68     Mary  Hagan  and  E.  B.  Clark,  supra 5,500.00 

69-70     Paul  E.  Martin,  supra 1,000.00 

71-80     Mary  Hagen  and  E.  B.  Clark,  supra 5,000.00 

81-87     Morrison  &  Co.,  Minneapolis,  Minn 3,500.00 

88-89     I.  Hesdorffer,  U.  of  M.,  Missoula,  Mont 1,000.00 

90  H.  F.  Johnson,  Admr.  Estate  E.  C.  Johnson, 

Dec,  AVinona,  Minn 500.00 

91  Maxine  Fitch  (Fitsch),  303  Wisconsin  St., 

Chicago,  111 500.00 
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No.  Owners  and  Addresses  Amounts 

02  Eriek  G.  Eklund,  Fooston,  Minn $     500.00 

03  Ardell  W.   Hansen,   Admrx.   Estate   0.   F. 

Hansen,  Dec,  Heirs  Ainsworth  R.  Han- 
sen, Glendale,  Calif.,  Violette  L.  Davis, 
Farmington,  Minn.,  and  Lyndon  E.  Han- 
sen, 1217  4th  St.,  Minneapolis,  Minn 500.00 

94     Morrison  &  Co 500.00 

95-100     I.  Headorffer,  supra 3,000.00 

101  Russell  F.  Olson,  Victor,  S.  D 500.00 

102  F.  Leon  Ottawa,  Isle,  Minn 500.00 

103-106     C.  C.  Wiemals,  Hazelton,  N.  D 2,000.00 

107     Morrison  &  Co.,  supra 500.00 

108-109     Ruth  A.  McKinlay,  Midford,  Minn 1,000.00 

110-111     Oscar  J.  01m,  900  W.  48th  St., 

Minneapolis,  Minn 1,000.00 

114-115     Clara  J.  Anderson  Aubey,  St.  Louis  Park, 

Minn 1,000.00 

118-121     Henry  Anderson,  Rush  City,  Minn 2,000.00 

122-125     C.  M.  Anderson,  Conde,  S.  D 2,000.00 

126-127     Clara  L.  Anderson  Aubey,  supra 1,000.00 

128-137     Latsch  &  Son  Co.,  Winona,  Minn 5,000.00 

138-141     1st  Natl.  Bank  &  Tr.  Co.,  Trustee, 

Minneapolis,  Minn 2,000.00 

142-147     Esther  L.  Kemp,  Lake  City,  Minn 3,000.00 

148-149     Latsch  &  Son  Co.,  supra 1,000.00 

150-152     Ruth  A.  McKinlay,  Medford,  Minn 1,500.00 

155-156 ;   172-173 ;  191-192 ;  210-211,  Latsch  &  Son  Co.  4,000.00 

161-164     Minnie  R.  Evans,  Rochester,  Minn 2,000.00 

231-232     Ruth  A.  McKinlay,  supra 1,000.00 

300     Victoria  M.  McAlmon,  2717  Waverly  Drive, 

Los  Angeles,  Calif 500.00 


$81,500.00 


[Endorsed] :     Filed  May  13,  1944.  [36] 
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Thereafter,  on  May  20,  1944,  an  Answer  of  Daw- 
son County  and  Petition  for  Distribution  was  duly 
filed  herein,  in  the  words  and  figures  following,  to- 
wit:  [37] 

[Title  of  District  Court  and  Cause.] 

ANSWER  AND  PETITION  FOR 
DISTRIBUTION 

Comes  now  Dawson  County,  Montana,  a  body 
politic  and  corporate,  and  answers  plaintiff's  com- 
plaint herein. 

Answering  defendant  admits  the  allegations  of 
plaintiff's  complaint  and  for  further  answer  alleges: 

I. 

That  Dawson  County,  Montana,  is  a  body  politic 
and  corporate,  created  under  the  laws  of  the  State 
of  Montana,  and  as  such  and  under  date  of  Janu- 
ary 12,  1942,  executed  an  offer  in  writing  to  sell 
to  the  United  States  of  America  for  the  sum  of 
Twenty-three  Thousand  Five  Hundred  Twenty-six 
Dollars  ($23,526.00)  the  lands  described  in  plain- 
tiff's complaint  as  tracts  numbered  494-1  to  494-14, 
inclusive ;  that  said  offer  to  sell  was  made  pursuant 
to  certain  proceedings  had  and  done  by  the  Board 
of  County  Commissioners  of  said  Dawson  County, 
Montana,  all  of  which  were  in  accord  with  the  statu- 
tory provisions  and  laws  of  the  State  of  Montana 
particularly  relating  to  the  sale  and  disposal  of  all 
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lands  acquired  hy  Dawson  County,  Montana,  under 
tax  deed  proceedings;  that  a  true  and  correct  tran- 
script of  said  proceedings  had  and  done  by  the  said 
Dawson  County,  Montana,  acting  by  and  through 
its  Board  of  County  Commissioners,  is  hereto 
attached,  hereof  made  a  part  and  by  reference 
marked  "Answering  Defendant's  Exhibit  A."  [38]. 

II. 

That  the  lands  involved  in  said  tax  deed  proceed- 
ings, sold  to  the  United  States  and  involved  in  this 
action,  upon  which  tax  deed  were  obtained  by  Daw- 
son County,  Montana,  including  taxes  levied  by  the 
State  of  Montana,  Dawson  County,  Montana,  and 
school  districts,  and  taxes  levied  by  Upper  Glendive- 
Fallon  Irrigation  District,  a  public  corporation, 
together  with  the  purchase  price  of  each  tract  as 
appraised  and  valued  by  the  Board  of  County  Com- 
missioners of  Dawson  County,  Montana,  and  agents 
of  the  Government  of  the  United  States,  being  offi- 
cers, attorneys  and  employees  of  the  Farm  Security 
Administration  of  the  United  States  of  America,  are 
as  follows,  to-wit: 

Tract  494-1 

South  Half  (SMi)  of  Section  One  (1)  in  Town- 
ship Thirteen  (13)  North  of  Range  Fifty-three 
(53)  East  of  the  Montana  Principal  Meridian, 
Montana.  Value  fixed  by  agreement  between 
Dawson  County,  Montana,  and  United  States 

of  America $3,316.10 

General   Taxes $    581.57 

Interest  on  CJeneral  Taxes 159.95 

Irrigation   Taxes 2,216.96 
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Tract  494-2 
South  Half  of  the  Southwest  Quarter  (SV2- 
SWy4)  of  Section  Ten  (10)  in  Township 
Thirteen  (13)  North  of  Range  Fifty-three 
(53)  East  of  the  Montana  Principal  Meridian, 
Montana.  Value  fixed  by  agreement  between 
Dawson    County,   Montana,    and   the   United 

States  of  America $    ^^^-^ 

General   Taxes $    154-80 

Interest  on  General  Taxes 40.55 

Irrigation    Taxes 704.00 

Tract  494-3 
South  Half  of  the  Southeast  Quarter  (SI/2- 
SE14)  of  Section  Ten  (10)  in  Township  Thir- 
teen (13)  North  of  Range  Fifty-three  (53) 
East  of  the  Montana  Principal  Meridian, 
Montana.  Value  fixed  by  agreement  between 
Dawson    County,   Montana,    and   the   United 

States  of  America ^    "^^^-^^ 

General   Taxes $    203.52 

Interest  on  General  Taxes --       55.84 

Irrigation   Taxes 1,182.43 

Tract  494-4 
South  Half  (SI/2)  of  Section  Eleven  (11),  Lots 
Two  (2)  and  Three  (3),  Northwest  Quarter  of 
the  Northwest  Quarter  (NWI/4NWI/4)  of  Sec- 
tion Thirteen,  all  in  Township  Thirteen  (13) 
North  of  Range  Fifty-three  (53)  East  of  the 
Montana  Principal  Meridian,  Montana.  Value 
fixed  by  agreement  between  Dawson  County, 
Montana,  and  the  United  States  of  America....     $5,587.13 

General   Taxes $    998.81 

Interest  on  General  Taxes 275.13 

Irrigation   Taxes 8,179.14 

Tract  494-5 
Northwest  Quarter  (NWI/4),  West  Half  of  the 
Northeast  Quarter  (WI/2NE1/4)  of  Section 
Twelve  (12)  in  Township  Thirteen  (13)  North 
of  Range  Fifty-three  (53)  East  of  the  Mon- 
tana Principal  Meridian,  Montana.  Value 
fixed  by  agreement  between  Dawson  County, 
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Montana,  and  the  United  States  of  America....     $1,920.00 

General   Taxes $    605.54 

Interest  on  General  Taxes 166.33 

Irrigation   Taxes 4,133.91 

Tract  494-6 
Southwest  Quarter  (S\Vi4)  of  Section  Twelve 
(12)  in  Township  Thirteen  (13)  North  of 
Range  Fifty-three  (53)  East  of  the  Montana 
Meridian,  Montana.  Value  fixed  by  agree- 
ment between  Dawson  County,  Montana,  and 

the  United  States  of  America $1  280.00 

General   Taxes $    448.17 

Interest  on  General  Taxes 123.31 

Irrigation   Taxes 3,253.25 

Tract  494-7 

Lots  One  (1),  Two  (2),  Three  (3)  and  Four  (4) 

of  Section  Twelve  (12)  in  Township  Thirteen 

(13)  North  of  Range  Fifty-three  (53)  East  of 

the   Montana   Principal    Meridian,    Montana. 

Value  fixed   by  agreement   between   Dawson 

County,  Montana,  and  the  United  States  of 

^"^^"^^ $   275.08 

General  Taxes  $    I53  30 

Interest  on  General  Taxes 42.04 

Irrigation  Taxes  1,257.95 

Tract  494-8 
Lots  One  (1)  and  Two  (2),  the  North  Half  of 
the  Southwest  Quarter  (Ni/oSWi4)  of  Sec- 
tion Fourteen  (14)  in  Township  Thirteen  (13) 
North  of  Range  Fifty-three  (53)  East  of  the 
Montana  Principal  Meridian,  Montana.  Value 
fixed  by  agreement  between  Dawson  County, 
Montana,  and  the  United  States  of  America     $    680  50 

General   Taxes $    695.58 

Interest  on  General  Taxes 194.73 

Irrigation   Taxes 3,124.78 

Tract  494-9 

Southwest    Quarter   of   the    Northeast    Quarter 

(SW1/4NE1/4),  and  Southeast  Quarter  of  the 

Northeast    Quarter    (SE1/4NE1/4),    Northwest 

Quarter  of  the   Northeast   Quarter    (NWi^- 
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NEi/4)  and  Lot  Three  (3)  of  Section  Fourteen 
(14)  in  Township  Thirteen  (13)  North  of 
Range  Fifty-three  (53)  East  of  the  Montana 
Principal  Meridian,  Montana.  Value  fixed  by 
agreement  between  Dawson  County,  Montana, 

and  the  United  States  of  America $   993.60 

General   Taxes $    625.18 

Interest  on  General  Taxes 173.74 

Irrigation   Taxes 3,844.70 

Tract  494-10 
Northwest  Quarter  (NWi^)  of  Section  Fourteen 
(14)  in  Township  Thirteen  (13)  North  of 
Range  Fifty-three  (53)  East  of  the  Montana 
Principal  Meridian,  Montana.  Value  fixed  by 
agreement  between  Dawson  County,  Montana, 

and  the  United  States  of  America $   320.00 

General   Taxes $    260.99 

Interest  on  General  Taxes 72.78 

Irrigation   Taxes 2,793.82 

Tract  494-11 
All  of  Section  Fifteen  (15)  in  Township  Thir- 
teen (13)  North  of  Range  Fifty-three  (53) 
East  of  the  Montana  Principal  Meridian, 
Montana.  Value  fixed  by  agreement  between 
Dawson    County,    Montana,    and   the   United 

States  of  America  ^   995.00 

General  Taxes  $2,348.94 

Interest  on  General  Taxes 747.50 

Irrigation  Taxes  2,211.32 

Tract  494-12 
Southwest  Quarter  (SW14),  that  portion  of  the 
Southeast  Quarter  of  the  Northwest  Quarter 
(SE14NW14)  lying  southeast  of  U.  S.  High- 
way No.  10  and  more  particularly  described  as 
follows :  Beginning  at  the  southeast  corner  of 
the  SE1/4NW1A,  thence  west  along  the  south 
line  of  said  SE14NWV4,  a  distance  of  1320 
feet,  thence  north  along  the  west  line  of  said 
SE14NWI/4  a  distance  of  931.5  feet  to  the 
south  line  of  U.  S.  Highway  No.  10,  thence 


48  Dawson  County,  Montana  vs. 

north  67°14'  east  alonj?  the  south  line  of  said 
highway  a  distance  of  919.9  feet  to  its  inter- 
section with  the  north  line  of  said  SE14NW14, 
thence  east  along  the  north  line  of  said  SEi/4- 
NWi/4  a  distance  of  438.5  feet,  thence  south 
along  the  east  line  of  said  SE14NW1^  a  dis- 
tance of  1320  feet  to  the  point  of  beginning, 
containing  35.85  acres,  more  or  less,  all  in  Sec- 
tion Sixteen  (16),  Township  Thirteen  (13) 
North  of  Range  Fifty-three  (53)  East  of  the 
Montana  Principal  Meridian,  Montana.  Value 
fixed  by  agreement  between  Dawson  County, 
Montana,  and  the  United  States  of  America....     $2,242.65 

General   Taxes $    533.33 

Interest  on  General  Taxes 133.20 

Irrigation   Taxes 3,767.29 

Tract  494-13 
Lots  One  (1),  Two  (2),  Three  (3),  Pour  (4), 
Northwest  Quarter  of  the  Northeast  Quarter 
(NW1/4NEI/4),  North  Half  of  the  Northwest 
Quarter  (N1/2NW14),  Southwest  Quarter  of 
the  Northwest  Quarter  (SW14NWI/1)  of  Sec- 
tion Twenty-two  (22)  in  Township  Thirteen 
(13)  North  of  Range  Fifty-three  (53)  East  of 
the  Montana  Principal  Meridian,  Montana. 
Value  fixed  by  agreement  between  Dawson 
County,  Montana,  and  the  United  States  of 

^"^^"ca    ^    606  90 

General   Taxes $2,552.94 

Interest  on  General  Taxes 702.14 

Irrigation    Taxes 2,432.11 

Tract  494-14 
Lots  One  (1),  Two  (2),  Three  (3),  Four  (4), 
Five  (5),  Six  (6),  Seven  (7),  Eight  (8),' 
Eleven  (11),  Twelve  (12),  Thirteen  (13), 
Southeast  Quarter  of  the  Northwest  Quarter 
(SE14NW14),  Northeast  Quarter  of  the 
Southwest  Quarter  (NEI/4SWI/4)  of  Section 
Six  (6),  in  Township  Thirteen  (13)  North  of 
Range  Fifty-four  (54)  East  of  the  Montana 
Principal  Meridian,  Montana.    Value  fixed  by 
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agreement  between  Dawson  County,  Montana, 

and  the  United  States  of  America $3,890.64 

General   Taxes $    715.58 

Interest  on  General  Taxes 194.33 

Irrigation   Taxes 2,561.32 

III. 

That  this  answering  defendant  is  infoimed  and 
believes  that  a  [41]  Declaration  of  Taking  has  been 
filed  in  the  above-entitled  action  and  the  purchase 
price  for  which  the  said  lands  were  sold  by  Dawson. 
County,  Montana,  to  the  United  States  of  America, 
in  the  amount  of  Twenty-three  Thousand  Five  Hun- 
dred Twenty-six  Dollars  ($23,526.00),  was  deposited 
in  the  registry  of  this  Court,  and  that  by  virtue  of 
filing  said  Declaration  of  Taking  all  right,  title, 
interest  and  claim  upon  the  filing  thereof  to  the 
lands  above  described,  vested  in  the  United  States 
of  America.  That  no  person  or  persons  whomsoever,; 
other  than  answering  defendant  herein  is  entitled  to 
distribution  of  the  compensation  deposited  in  the 
registry  of  the  Court  for  said  lands  other  than  your' 
petitioner,  Dawson  County,  Montana,  and  that  no 
other  person  or  persons  whomsoever  had  any  right, 
title,  interest  or  claim  to  the  real  property  con- 
demned by  the  United  States  of  America  and  here- 
inbefore   described    in    the    preceding    paragraph 
hereof,   other  than   answering   defendant,   Dawson 
County,  Montana,  and  that  said  lands  are  free  and 
clear  of  all  encumbrances  whatsoever  and  that  there 
are  no  outstanding  taxes  or  delinquent  taxes  against 
the  said  lands  by  reason  of  the  acquiring  of  title 
thereto  by  defendant  Dawson  County,  Montana,  a 
sub-division  of  the  State  of  Montana,  and  that  this 
answering  defendant  is  entitled  to  immediate  distri- 
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bution  of  the  compensation  deposited  in  the  registry 
of  this  Court  for  the  lands  above  described  and  the 
whole  thereof  by  reason  of  said  sale  of  said  real 
property  by  Dawson  County,  Montana,  to  the 
United  States  of  America,  as  hereinbefore  set  forth, 
and  by  reason  of  the  Declaration  of  Taking  entered 
in  the  above-entitled  action ;  and  further,  answering 
defendant  consents  that  the  Court  may  enter  all 
judgments  or  orders  that  may  be  required  for 
divesting  the  answering  defendant  herein  of  all 
right,  title,  interest  and  claim  in  and  to  the  lands 
above  described,  and  to  vest  all  right,  title,  interest 
and  claim  of  answering  defendant  to  the  lands 
herein  described  in  the  United  States  of  America. 
That  in  order  to  complete  said  sale  of  said  lands 
to  the  United  States  of  America  pursuant  to  action 
previously  taken  by  the  Board  of  County  Commis- 
sioners of  Dawson  County,  Montana,  and  on  May 
4,  1943,  a  resolution  was  duly  made  and  entered  by 
the  Board  of  County  Commissioners  of  Dawson 
County,  Montana,  a  body  politic  and  corporate,  and 
passed  by  a  unanimous  [42]  vote  of  the  members 
of  said  Board  at  a  regular  meeting  thereof  held  on 
said  date,  authorizing  the  Chairman  of  the  Board 
of  County  Commissioners  and  the  Clerk  of  Daw- 
son County,  Montana,  to  sign  and  execute  any  and 
all  conveyances  of  said  real  property,  vesting  title 
thereto  in  the  United  States  of  America,  upon  pay- 
ment of  the  consideration  therefor  in  the  sum  of 
$23,526.00,  and  to  take  any  and  all  action  necessary 
to  complete  said  sale  and  to  secure  payment  of  the 
consideration  for  the  said  lands  by  answer  and  peti- 
tion in  the  above-entitled  action,  which  is  herein- 
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Wherefore,  answering  defendant  prays  that  an 
order  be  made  and  entered  distributing  the  compen- 
sation deposited  in  the  registry  of  this  Court  to 
answering  defendant,  Dawson  County,  Montana, 
and  for  such  other  and  further  order  as  to  the 
Court  may  seem  meet  in  the  premises. 
E.  W.  POPHAM, 
D.  C.  WARREN, 

Attorneys  for  Defendant, 
Dawson   County,   Montana. 

ANSWERING  DEFENDANT'S  EXHIBIT  A 
Ofifi-ce  of  County  Clerk  and  Recorder 

State  of  Montana, 
County  of  Dawson — ss. 

I,  L.  T.  Elliot,  County  Clerk  of  Dawson  County, 
State  of  Montana,  hereby  certify  that  the  following 
documents,  viz: 

1.  Appraisal  and  order  of  Sale 

2.  Publication 

3.  Posting 

4.  Sale 

5.  Option  to  Government 

6.  Renewal  of  Option 

are  true  and  correct  copies  of  originals  filed  and 
recorded  in  my  office. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  seal  of  the  County  this  12th  day  of  May 
A.  D.  1944. 

[Seal]  L.  T.  ELLIOT, 

Clerk  and  Recorder. 
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Special  Session 

Office  of  County  Commissioners,  Glendive, 
Dawson  County,  Montana 

March  23,  1940 

Commissioners  met  at  10  o'clock  a.m.,  in  extra 
session  pursuant  to  resolution  and  posted  notice 
with  all  members  answering  the  roll  call. 

The  Commissioners  now  proceeded  to  appraise 
certairi  tracts  of  land  acquired  through  tax  deed 
procedure,  after  which  the  following  resolution  was 
passed  without  dissent. 

Resolution 

Resolved  that  the  board  will  on  May  4,  1940,  be- 
ginning at  10  o'clock  a.m.,  of  said  day  at  the  front 
door  of  the  court  house  in  Glendive,  Montana  offer 
for  sale  at  public  auction  to  the  highest  bidder  all 
the  right,  title,  interest,  estate,  lien,  claim  and  de- 
mand of  the  State  of  Montana,  County  of  Dawson, 
in  and  to  the  following  described  real  property  and 
the  board  appraised,  determined  and  fixed  the  fair 
market  value  of  said  property  at  the  amount  set 
after  the  description. 

Lots    1,    2,    3,    4,    5,    6,    7,    S,    11,    12    and   13, 

SEI/4NW14,  NEI/4SW14  of  Sec.  6-13-54 $3,600.00 

'-=    S1/2  of  Sec.  1-13-53 3,600.00 

Si/2Sy2  of  Sec.  10-13-53 1,300.00 

S1/2  of  Sec.  11-13-53 2,550.00 

,Lots   1,  2,   3,  4,   Wy2NEi/4   and   Wi/o   of   Sec. 

''■'-''  12-13-53  " 3,475.00 

Lots  2  and  3,  NWV4NWI/4  of  Sec.  13-13-53 788.00 

Lots  1,  2,  3,  NI/2SW1/4,  N1/2SEI/4,  W1/2NEI/4, 

SE14NE14,  NW14  of  Sec.  14-13-53 1,990.00 


Mary  Hagan,  et  al.  ^3 

All  of  Sec.  15-13-53 $    995.00 

SW14  and  SEy4NWi/4  South  of  State  Highway 

in  Sec.  16-13-53 2,255.00 

Lots  1  and  2,  N1/2SE14,  NE1/4,  WI/2  of  Sec. 

21.13.53  2,370.00 

Lots  1,  2,  3,  4,  NWI/4NEI/4,  N1/2NW1/4,  SWI/4- 

NWy4  of  Sec.  22-13-53 600.00 

Lot  9  of  Sec.  23-13-53 3.00 

No  sale  shall  be  made  for  a  price  less  than  the 
fair  market  value  thereof,  as  determined  and  fixed 
by  the  board  prior  to  making  this  order  of  sale  and 
all  the  above  lands  described  as  being  in  township 
13  are  subject  to  the  lien  of  the  nnpaid  balance  of 
certain  Bonds  issued  by  the  Upper  Glendive-Fallon 
Irrigation  District  Jan.  1,  1923. 

At  5  o'clock  all  business  up  for  consideration  hav- 
ing been  disposed  of  a  motion  in  due  form  ad- 
journed the  meeting  Sine  Die. 

Approved : 

H.  F.  PURDUM, 
Chairman. 

Attest : 

L.  T.  ELLIOT, 

Clerk  of  the  Board.  [45] 

Notice  of  Sale  of  Tax  Title  Property 
By  Dawson  County 

By  Order  of  the  board  of  County  Commissioners 
entered  on  its  minutes  of  the  23rd  day  of  March, 
1940,  the  board  will  on  May  4,  1940,  beginnmg  at  10 
o'clock  a.m.  of  said  day  at  the  front  door  of  the 
Court  House  in  the  City  of  Glendive,  Montana,  offer 
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for  sale  at  pul)lic  auction  all  the  right,  title,  interest, 
estate,  lien,  claim  and  demand  of  the  State  of  Mon- 
tana and  County  of  Dawson  in  and  to  the  following 
real  property,  which  the  board  has  appraised,  de- 
termined and  fixed  the  fair  market  value  at  the 
amount  set  after  the  description. 

All  of  Sec.  15-14-53 $    500.00 

W1/2  of  Sec.  25-15-43 320.00 

Lots  1  and  2,  Sec.  26-15-55 40.00 

All  of  Sec.  32-15-57 320.00 

SV2  of  Sec.  4-16-54 500.00 

NI/2,  N1/2S1/2  of  Sec.  28-17-51 480.00 

NE14  of  Sec.  8-18-57 80.00 

All  of  Sec.  24-20-50 320.00 

All  of  Sec.  20-20-51 320.00 

SEI/4  of  Sec.  9-20-53 400.00 

SI/2  of  Sec.  8-20-55 240.00 

All  of  Sec.  34-22-52 640.00 

Lots   1,   2,   3,   4,    5,    6,    7,   8,    11,    12   and   13, 

SE14NW14,  NE14SW14  of  Sec.  6-13-54 3,600.00 

S1/2  of  Sec.  1-13-53 3,600.00 

SV2Sy2  of  Sec.  10-13-53 1,300.00 

S1/2  of  Sec.  11-13-53 2,550.00 

Lots   1,   2,   3,  4,   Wi/sNEi^   and   W1/2   of   Sec. 

12-13-53 3,475.00 

Lots  2  and  3,  NW14NW14  of  Sec.  13-13-53 788.00 

Lots  1,  2,  3,  Ni/2SWy4,  N1/2SE14,  WI/2NE14, 

SE14NE1/4,  NWy4  of  Sec.  14-13-53 .". 1,990.00 

All  of  Sec.  15-13-53 995.00 

SWI/4  and  SEy4NWi/4  South  of  State  Highway 

in  Sec.  16-13-53 2,255.00 

Lots  1   and  2,  NysSEi^,  NEy^,   Wyo  of  Sec. 

21-13-53  ".. ~ 2,370.00 

Lots  1,  2,  3,  4,  Nwy4NEy4,  Ny2Nwy4,  swy4- 

NWy4  of  Sec.  22-13-53 600.00 

Lot  9  of  See.  23-13-53 3.00 

No  Sale  shall  be  made  for  a  price  less  than  the 
market  value  thereof  as  fixed  by  the  Board  of 
County  Commissioners  prior  to  making  this  order 
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of  sale  and  all  the  above  lands  described  as  being 
in  Township  13  are  subject  to  the  lien  of  the  unpaid 
balance  of  certain  bonds  issued  by  the  Upper  Glen- 
dive  Fallon  Irrigation  district  January  1,  1923. 
Dated  March  25,  1940. 

L.  T.  ELLIOT, 
County  Clerk, 
M28  A  4-11 

Affidavit  of  Publication 

State  of  Montana, 
Coimty  of  Dawson — ss. 

G.  J.  Hoole,  being  duly  sworn,  on  his  oath,  says 
he  is,  and  during  all  the  time  hereinafter  mentioned, 
has  been  Printer  and  Publisher  of  The  Dawson 
County  Review,  a  weekly  newspaper  of  general 
circulation,  printed  and  circulated  at  Glendive,  in 
said  County  and  State.  That  the  said  Notice  of 
Sale  of  Tax  Title  Property  by  Dawson  County  a 
printed  copy  of  which,  cut  from  the  columns  of  said 
newspaper,  is  hereunto  attached  and  made  a  part 
hereof,  was  printed  and  published  in  said  news- 
paper three  (3)  successive  weeks,  on  the  following 
dates,  to-wit: 

March  28,  1940 

April  4-11,  1940 

/s/  G.  J.  HOOLE. 

Subscribed  and  sworn  to  before  me  this  4th  day 
of  May,  A.D.  1940. 

L.  T.  ELLIOT, 
County     Clerk    and    Recorder,     Dawson     County, 
Montana.  [46] 
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Office  of  the   County  Clerk  and  Recorder.     L.   T. 
Elliot,  Clerk,  Glendive,  Montana. 

State  of  Montana, 
County  of  Dawson — ss. 

H.  F.  Purdum,  G.  A.  Hicks  and  L.  T.  Elliot  being 
duly  sworn  on  their  oath,  do  say  that  on  the  24th 
day  of  March,  A.  D.,  1940,  they  each  posted  a 
notice  of  sale  listing  county  lands  to  be  sold  on 
May  4,  1940. 

/s/  H.  F.  PURDUM, 

/s/  a  A.  HICKS, 

/s/  L.  T.  ELLIOT. 

Subscribed  and  Sworn  to  before  me  this  5th  day 
of  September,  1940. 

[Seal]  JAMES  J.  DVORAK, 

Notary  Public  for  the  State  of  Montana  residing 
at  Glendive,  Montana. 

My  Commission  Expires  Feb.  23,  1943.  [47] 
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State  of  Montana, 
County  of  Dawson — ss. 

H.  F.  Purdum,  G.  A.  Hicks  and  L.  T.  Elliot  being 
duly  sworn  on  their  oath,  do  say  that  on  the  24th 
day  of  March,  A.  D.,  1940  they  each  posted  a 
notice  of  sale  listing  county  lands  to  be  sold  on 
May  4,  1940. 

H.  F.  PURDUM, 

G.  A.  HICKS, 

L.  T.  ELLIOT. 

Subscribed  and  Sworn  to  before  me  this  5th  day 
of  September,  1940. 

[Seal]        /s/  JAMES  J.  DVORAK, 
Notary  Public  for  the  State  of  Montana,  residing 
at  Glendive,  Montana. 

My  Commission  Expires  Feb.  23,  1943.  [48] 
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Extra  Session 

Office  of  Board  of  County  Commissioners,  Glendive, 
Dawson  County,  Montana 

May  4,  1940 

The  Commissioners  met  in  extra  session  pursuant 
to  resolution  of  March  23,  1940  and  with  aU  mem- 
bers and  clerk  present. 

At  10  o'clock  the  boai'd  repaired  to  the  front  door 
of  the  Court  House  and  proceeded  to  auction  off  the 
various  pieces  of  land  set  out  in  the  minutes  of  the 
Commissioners  proceedings  of  March  23,  1940. 

S1/2  Sec.  4-16-54  was  struck  off  to  Louis  Highland  for....  $500.00 
S1/2  Sec.  25-18-51  was  struck  off  to  Geo.  Broghammer 

_  ^^^ 500.00 

WI/2  Sec.  25-15-53  was  struck  off  to  John  J.  Nadwornick 

l^^ 320.00 

NE14  Sec.  8-18-57  was  struck  off  to  August  Sobotka  for     80.00 
SEi/4  Sec.  13-17-51  was  struck  off  to  Leonard  J.  Quam- 

"^^^^^^^  700.00 

(less  2  acres) 

SE14  Sec.  9-20-53  was  struck  off  to  Howard  Whitmer 

^  ^^^ 430.00 

Lots  1  and  2,  See.  26-15-55  was  struck  off  to  Wm.  E. 
Stanfill  for  4q  qq 

No  bids  being  offered  for  any  of  the  other  pieces 
of  land  duly  advertised  for  this  time  the  sale  was 
closed  and  meeting  duly  adjourned. 
Approved : 

H.  F.  PURDUM, 
Chairman. 


Attest : 


L.  T.  ELLIOT, 

Clerk  of  the  Board.  [49] 
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Office  of  Board  of  County  Commissioners,  Glendive 
Dawson  County,  Montana 

September  5,  1940 

The  Commissioners  met  at  9  o'clock  a.m.,  with 
full  membership  present. 

Elmer  Wicks  of  the  Farm  Security  Administra- 
tion now  appeared  and  took  up  with  the  board  the 
purchase  of  County  owned  lands  by  the  government. 
After  discussion,  the  following  resolution  was  read 
and  moved  for  adoption,  being  dvdy  seconded  and 
put,  same  was  unanimously  carried. 

Resolution 

Whereas,  the  lands  listed  below  were  duly  ap- 
praised by  the  Board  of  County  Commissioners  of 
Dawson  County  on  March  23,  1940,  who  also  on  the 
said  date  ordered  the  Clerk  of  the  Board  to  pub- 
lish and  post  notices  of  sale  in  accordance  with 
Section  2208.1,  Revised  Codes  of  Montana,  1935; 

And,  Whereas,  affidavit  of  Publication  and  Post- 
ing are  duly  filed  in  the  office  of  the  Clerk  and 
Recorder,  and  the  date  of  sale  of  the  said  lands 
listed  below  are  designated  as  May  4,  1940; 

And  Whereas,  no  bids  were  made  or  offered  for 
the  purchase  of  the  following  described  lands  at 
the  date  set  for  sale  of  same,  namely.  May  4,  1940; 
the  land  so  described  with  acreage  being  as  fol- 
lows, to-wit: 

Southwest  Quarter  (SWi/4)  and  the  South- 
east Quarter  (SE14)  of  Section  One  (1) ;  South 
Half    of    the    Southeast    Quarter    (SI/2SE14) 
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and  South  Half  of  the  Southwest  Quarter 
(Si/oSWi/i)  both  in  Section  Ten  (10),  South 
Half  (Si/o)  of  Section  Eleven  (11);  Lots  One 
(1),  Two  (2),  Three  (3),  Four  (4),  West  Half 
of  the  Northeast  Quarter  (WI/2NE14),  East 
Half  of  the  Northeast  Quarter  (EVoNWi/i), 
West  Half  of  \he  Northwest  Quarter  (WI/2 
NW34),  Southwest  Quarter  (SWi^)  of  Sec- 
tion Twelve  (12);  Lots  Two  (2),  Three  (3), 
Northwest  Quarter  of  the  Northwest  Quarter 
(NW14NWI/4)  of  Section  Thirteen  (13)  ;  Lots 
One  (1),  Two  (2),  Three  (3),  Northwest  Quar- 
ter of  the  Northeast  Quarter  (NW1/4NE14), 
South  Half  of  the  Northeast  Quarter  (Sy2 
NE14),  Northwest  Quarter  (NW14),  North 
Half  of  the  South  Half  (Ni/oSi/s)  of  Section 
Fourteen  (14),  All  of  Section  Fifteen  (15); 
Southwest  Quarter  (SWi/4)  and  that  portion 
of  the  Southeast  Quarter  of  the  Northwest 
Quarter  (SEi^NWi^)  of  Section  Sixteen  (16) 
lying  Southeast  of  United  States  Highway  No. 
10,  more  particularly  described  as  follows:  Be- 
giiming  at  the  Southeast  (SE)  Corr.er  of  the 
Southeast  Quarter  of  the  Northwest  Quarter 
(SE1/4NW1/4),  thence  west  along  the  South  line 
of  said  Southeast  Quarter  of  the  Northwest 
Quarter  (SE14-NW1/4),  a  distance  of  one  thou- 
sand three  hundred  and  twenty  (1,320)  feet, 
thence  North  along  the  w^est  line  of  said  South- 
east Quarter  of  the  Northwest  Quarter  (SEi/4 
NWi/i),  a  distance  of  nine  hundred  thirty-one 
and  tive-tenths   (931.5)   feet  to  the  South  line 
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of  United  States  Highway  No.  10,  tlience  North 
sixty-seven  degrees  and  fourteen  minutes  (67° 
14')  East  along  the  south  line  of  said  Highway, 
a  distance  of  nine  hundred  nineteen  and  nine- 
tenths  (919.9)  feet  to  its  intersection  with  the 
North  line  of  said  Southeast  Quarter  of  the 
Northwest  Quarter  (SEi^NWi/i) ;  thence  East 
along  the  North  line  of  said  Southeast  Quarter 
of  the  Northeast  Quarter  (SE14NW%),  a  dis- 
tance of  four  hundred  thirty-eight  and  five 
tenths  (438.5)  feet;  thence  South  along  the 
East  line  of  said  Southeast  Quarter  of  the 
Northwest  Quarter  (SE14NW1/4),  a  distance 
of  one  thousand  three  hundred  twenty  (1,320) 
feet  to  the  point  of  [50]  beginning,  containing 
thirty-five  and  eighty-five  hundreths  (35.85) 
acres  more  or  less;  North  Half  (Ni^),  South- 
west Quarter  (SWi^),  North  Half  of  the 
Southeast  Quarter  (Ni/oSEi^),  Lots  One  (1), 
Two  (2)  of  Section  Twenty-one  (21) ;  Lots 
One  (1),  Two  (2),  Three  (3),  Four  (4)  North- 
west Quarter  of  the  Northeast  Quarter  (NW14 
NEi^),  North  Half  of  the  Northwest  Quarter 
(NI/2NWI/4),  Southwest  Quarter  of  the  North- 
west Quarter  (SW^^NWi^)  of  Section  Twenty- 
two  (22),  Lot  Nine  (9)  of  Section  Twenty-three 
(23),  all  in  Township  Thirteen  (13)  North, 
Eange  Fifty-three  (53)  East,  M.  P.  M.  Lots  One 
(1),  Two  (2),  Three  (3),  Four  (4),  Five  (5), 
Six  (6),  Seven  (7),  Eight  (8),  Eleven  (11), 
Twelve  (12),  Thirteen  (13),  Southeast  Quarter 
of  the  Northwest  Quarter  (SEi/4  NWi/i\  North- 
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east  Quarter  of  the  Southwest  Quarter  (NEi/4 
SW14)  of  Section  Six  (6),  Township  Thirteen 
(13)  Nortli,  Range  Fifty-four  (54)  East,  Mon- 
tana Principal  Meridian,  containing  in  all 
4,164.36  Acres  more  or  less. 

And,  Whereas,  the  said  County  of  Dawson,  acting 
by  and  through  the  Board  of  County  Commission- 
ers, desires  to  option  the  above  described  lands  to 
the  United  States  of  America,  by  and  through  the 
Farm  Security  Administration,  an  agency  thereof, 

Now,  Therefore,  Be  It  Resolved  by  the  Board  of 
County  Commissioners  of  Dawson  County,  State  of 
Montana,  that  it  hereby  execute  an  option  for  the 
above  described  lands  to  the  United  States  of  Amer- 
ica for  the  sum  of  twenty  three  thousand  five  hun- 
dred twenty  six  and  no/100  dollars  ($23,526.00), 
said  sum  being  not  less  than  90%  of  the  appraised 
value  thereof. 

Dated  this  5th  day  of  September,  1940. 

H.  F.  PURDUM, 

Chairman. 

a.  A.  HICKS, 

Member. 


Attest : 


F.  E.  BROWN, 
Member. 

L.  T.  ELLIOT, 

Clerk  of  the  Board. 


After  executing  the  option  a  copy  of  same  was 
ordered  filed  in  the  office  of  the  Clerk  and  Recorder. 
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At  5  o'clock  all  matters  up  for  consideration  hav- 
ing been  disposed  of  a  motion  duly  made  and  carrier 
adjourned  the  session  sine  die. 
Approved : 

H.  F.  PUEDUM, 
Chairman. 


Attest : 


L.  T.  ELLIOT, 

Clerk  of  the  Board.  [51] 
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Office  of  County  Commissioners,  Glendive, 
Dawson   County,   Montana 

September  4,  1941 

Commissioners  met  at  9  o'clock  a.m.,  in  order  to 
conclude  the  session  with  all  members  present. 

Dan  Kelly  of  the  Farm  Security  Administration 
now  appeared  and  presented  an  option  whereby  the 
United  States  Government  proposes  to  buy  -certain 
tracts  of  land  fully  described  in  the  Option  thereof 
also  set  out  in  Commissioners'  Proceedings  of  Book 
10,  Pg.  177. 

Upon  motion  duly  made  and  carried  signatures 
were  authorized  and  option  executed  according  to 
form. 

At  5  o'clock  all  business  up  for  consideration  hav- 
ing been  disposed  of,  a  motion  duly  made  and 
carried,  brought  the  session  to  a  sine  die  adjourn- 
ment. 

Approved : 

G.  A.  HICKS, 
Chairman. 
Attest : 

L.  T.  ELLIOT, 

Clerk  of  the  Board.  [52] 

[Affidavits  of  mailing  to:  P.  F.  Leonard  and 
C.  W.  Buntin  attached.] 

[Endorsed] :     Filed  May  20,  1944.  [54] 
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Thereafter,  on  May  20,  19-M,  a  Reply  of  Dawson 
County  was  duly  filed  herein,  in  the  words  and  figures 
following,  to-wit: 

[Title  of  District  Court  and  Cause.] 

REPLY 

Comes  now  the  defendant  Dawson  County,  Mon- 
tana, a  body  politic  and  corporate,  and  replying  to 
the  Answer,  Counter  Claim  and  Cross  Claim  of 
Mary  Hagen,  E.  B.  Clark  and  Mimiie  R.  Evans 
admits,  denies  and  alleges  as  follows,  to-wit: 

Replying  to  paragraphs  numbered  1  and  3  and 
subdivisions  a,  b,  d,  e,  f,  g,  i,  j,  k  and  1  in  paragraph 
4,  this  defendant  alleges  that  it  is  without  knowledge 
or  information  sufficient  to  form  a  belief  as  to  the 
truth  of  the  allegations  set  forth  in  said  Answer, 
Counter  Claim  and  Cross  Claim  and  therefore 
denies  the  same  and  each  and  every  part  thereof, 
and  specifically  denies  that  part  of  paragraph  4  sub- 
division c  wherein  said  defendants  allege  that  "said 
bonds  and  the  assessments  levied  by  said  district 
were  a  first  and  prior  lien  on  all  of  the  said  real 
estate  within  said  district  and  all  of  the  property 
of  said  district  became  liable  for  the  payment  of 
said  bonds  and  the  interest  thereon." 

As  to  the  allegations  in  paragraph  4  subdivision 
h,  defendant  alleges  that  the  proceedings  taken  by 
it  under  the  laws  of  Montana  to  acquire  title  to 
said  lands  under  tax  deed  proceedings  fully  and 
completely  divested  the  answering  defendants  Mary 
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Hagen,  E.  B.  Clark  and  Minnie  R.  Evans  of  all 
right,  title,  interest  or  claim  to  any  part  of  the 
compensation  paid  into  the  registry  of  this  Court 
as  and  for  the  value  of  the  lands  condemned  in  this 
action,  which  were  prior  to  said  condemnation  pro- 
ceedings sold  by  the  said  Dawson  County,  [56] 
Montana  to  the  United  States  of  America,  as  alleged 
in  the  answer  of  said  defendant  filed  herein,  refer- 
ence to  which  is  hereby  specifically  made;  and  de- 
fendant specifically  denies  tliat  part  of  paragraph 
4  subdivision  h  wherein  said  defendants  Mary 
Hagen,  E.  B.  Clark  and  Minnie  R.  E^^ans  allege 
that  "the  claims  of  the  said  counties  to  said  lands 
and  to  compensation  are  subject  to,  inferior,  and 
subsequent  to  said  bonds  and  the  liens  thereof  and 
the  rights  of  these  defendants." 

Wherefore,  said  defendant  Dawson  County,  Mon- 
tana, having  fully  replied  to  the  answer,  counter 
claim,  and  cross  claim  of  said  defendants  Mary 
Hagen,  E,  B.  Clark  and  Minnie  R.  Evans,  prays  that 
judgment  be  entered  herein  in  accordance  with  its 
answer  and  petition  for  distribution. 

E.  W.  POPHAM, 

Glendive,  Montana, 
D.  C.  WARREN, 

Glendive,  Montana, 
Attorneys  for  defendant 
Dawson  Coimty,  Montana. 

[Affidavits  of  mailing  to:  P.  F.  Leonard  and 
C.  W.  Buntin  attached.] 

[Endorsed]:  Filed  May  20,  1944.  [59] 


Mary  Hagan,  et  al.  67 

Thereafter,  on  July  11,  1944,  an  Order  for  Dis- 
tribution was  duly  filed  and  entered  herein,  in  the 
words  and  figures  following,  to- wit:  [60] 

[Title  of  District  Court  and  Cause.] 

ORDER  FOR  DISTRIBUTION 

The  petition  of  Dawson  County,  Montana,  for 
distribution  of  the  compensation  paid  into  the 
registry  of  the  Court  on  account  of  condemning 
lands  standing  in  the  name  of  Dawson  County, 
Montana,  designated  as  tracts  494-1,  494-2,  494-3, 
494-4,  494-5,  494-6,  494-7,  494-8,  494-9,  494-10,  494-11, 
494-12,  494-13  and  494-14,  having  been  duly  pre- 
sented to  the  Court,  and  it  appearing  to  the  Court 
from  testimony  submitted  that  Dawson  County, 
Montana,  was  the  record  owner  of  the  lands  and 
claimed  all  of  the  lands  at  the  time  Declaration  of 
Taking  was  filed  and  money  deposited  in  the  regis- 
try of  the  Court,  save  and  except  tract  nvm^ber 
494-1-4  as  to  Lots  1,  2  and  13  of  Sec.  6,  Tp.  13  N, 
R.  54  E,  and  general  taxes  in  amount  of  $249.68 
and  it  further  appearing  to  the  Court  that  there 
were  unpaid  General  taxes  assessed,  delinquent  and 
unpaid  at  the  time  Dawson  County,  Montana,  applied 
for  tax  deeds  for  the  respective  tracts  and  tax  deeds 
were  issued  to  it  by  the  County  Treasurer,  in  the 
amount  of  Ten  thousand  six  hundred  twenty-eight 
and  57/100  ($10,628.57)  Dollars  and  that  there  were 
delinquent,  unpaid  assessments  made  and  unpaid  on 
account  of  the  Upper  Glendive  Fallon  Irrigation 
District,  in  the  amount  of  Forty-one  thousand  six 
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hundred   sixty-two   and   98/100   Dollai's    and   that 
Dawson  County,  Montana,  had  a  first  and  superior 
lien  against  the  lands  condemned  as  against  any  and 
all  other  persons  for  the  general  taxes,  delinquent 
and  unpaid,  at  the  time  tax  title  deeds  were  executed 
and  delivered  to  it  for  the  said  lands  and  that  no 
person  or  persons  could  establish  a  claim  as  against 
Dawson   County,   Montana,   to   the  portion   of  the 
compensation  deposited  in  the  registry  of  the  Court 
representing  the  delinquent,  unpaid  taxes  outstand- 
ing at  the  time  tax  deeds  were  taken,  and  is  entitled 
to  distribution  of  this  portion  of  the  compensation 
without  notice  to  others  before  same  is  distributed, 
and  the  Court  being  fully  advised  in  the  premises- 
It  Is  the  Order  of  the  Court  That  out  of  the 
compensation  in  the  amount  of  Twenty-three  thou- 
sand five  hundred  twenty-six  Dollars   ($23,526.00) 
deposited  in  the  registry  of  the  Court  as  the  esti- 
mated compensation  for  the  taking  of  the  tracts  of 
land  above  referred  to,  that  there  be  distributed  to 
the  County  Treasurer  of  Dawson  County,  Montana, 
at  Glendive,  Montana,  Ten  thousand  six  hundred 
twenty-eight  and  57/100  Dollars   ($10,628.57),  and 
that  the  remainder  of  the  compensation  deposited 
in  the  registry  of  the  Court  on  account  of  the  taking 
of  said  tracts  remain  impounded  in  the  registry  of 
the  Court  until  further  order  or  disposition  thereof 
is  made,  and  the  Clerk  will  make  distribution  ac- 
cordingly. 

Dated  this  the  11th  day  of  July,  194-1. 
CIL\RLES  N.  PRAY, 

United  States  District  Judge. 
[Endorsed]:     Filed  and  entered  July  11,  1944. 
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Thereafter,  on  October  1,  1945,  the  Return  and 
Report  of  Commissioners  was  duly  filed  herein,  in 
the  words  and  figures  following,  to-wit :  [63] 

[Title  of  District  Court  and  Cause.] 

RETURN  AND 
REPORT  OF  COMMISSIONERS 

We,  the  undersigned,  Cecil  Zody,  Glenn  Hitch- 
cock, and  Ed  Kempton,  the  duly  appointed,  qualified 
and  acting  commissioners  to  appraise,  assess  and 
determine  the  just  compensation  incident  to  taking 
and  acquiring  the  lands  in  their  entirety  by  the 
plaintiff  for  the  public  use,  and  particularly  for  the 
Buffalo  Rapids  Project,  and  all  things  incidental 
thereto,  situate  in  the  Counties  of  Prairie  and  Daw- 
son, State  of  Montana,  described  as  follows,  to  wit: 

Tract  No.  494-1 

South  half  (SVs)  of  Section  One  (1)  in  Township 
Thirteen  (13)  North  of  Range  Fifty-three  (53) 
East  of  the  Montana  Principal  Meridian,  Montana. 

Tract  No.  494-2 

South  half  of  the  Southwest  quarter  (S^^SWi/i) 
of  Section  Ten  (10)  in  Township  Thirteen  (13) 
North  of  Range  Fifty-three  (53)  East  of  the  Mon- 
tana Principal  Meridian,  Montana. 

Tract  No.  494-3 

South  half  of  the  Southeast  quarter  (Si/oSEVi) 
of  Section  Ten   (10)   in  Township  Thirteen   (13) 
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North  of  Range  Fifty-three  (53)  East  of  the  Mon- 
tana Principal  Meridian,  Montana. 

Tract  No.  494-4 

South  half  (81/2)  of  Section  Eleven  (11),  Lots 
Two  (2)  and  Three  (3),  Northwest  quarter  of  the 
Northwest  quarter  (NW1/4NW14)  of  Section  Thir- 
teen (13),  all  of  fractional  Section  Twenty-one  (21) 
and  Lot  Eight  (8)  of  Section  Twenty-three  (23)  all 
in  Township  Thirteen  (13)  North  of  Range  Fifty- 
three  (53)  East  of  the  Montana  Principal  Meridian, 
Montana. 

Tract  No.  494-5 

Northwest  quarter  (NW14),  West  half  of  the 
Northeast  quarter  (W1/2NE1/4)  of  Section  Twelve 
(12)  in  Township  Thirteen  (13)  North  of  Range 
Fifty-three  (53)  East  of  the  Montana  Principal 
Meridian,  Montana.  [64] 

Tract  No.  494-6 

Southwest  quarter  (SWi/4)  of  Section  Twelve 
(12)  in  Township  Thirteen  (13)  North  of  Range 
Fifty- three  (53)  East  of  the  Montana  Principal 
Meridian,  Montana. 

Tract  No.  494-7 

Lots  One  (1),  Two  (2),  Three  (3)  and  Four  (4), 
Section  Twelve  (12)  in  Township  Thirteen  (13) 
North  of  Range  Fifty-three  (53)  East  of  the  Mon- 
tana Principal  Meridian,  Montana. 
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Tract  No.  494-8 

Lots  One  (1),  and  Two  (2),  North  half  of  the 
Southwest  quarter  (NV2SW14)  of  Section  Fourteen 
(14)  in  Township  Thirteen  (13)  North  of  Range 
Fifty-three  (53)  East  of  the  Montana  Principal 
Meridian. 

Tract  No.  494-9 

Southwest  quarter  of  the  Northeast  quarter 
(SW14NE1/4),  and  Southeast  quarter  of  the  North- 
east quarter  (SE1/4NE1/4),  Northwest  quarter  of  the 
Northeast  quarter  (NW14NE14),  North  half  of  the 
Southeast  quarter  (N^^SEi^)  and  Lot  Three  (3)  of 
Section  Fourteen  (14)  in  Township  Thirteen  (13) 
North  of  Range  Fifty- three  (53)  East  of  the  Mon- 
tana Principal  Meridian,  Montana. 

Tract  No.  494-10 

Northwest  quarter  (NW^^)  of  Section  Fourteen 
(14)  in  Township  Thirteen  (13)  North  of  Range 
Fifty-three  (53)  East  of  the  Montana  Principal 
Meridian,  Montana. 

Tract  No.  494-11 

All  of  Section  Fifteen  (15)  in  Township  Thir- 
teen (13)  North  of  Range  Fifty-three  (53)  East  of 
the  Montana  Principal  Meridian,  Montana. 

Tract  No.  494-12 

Southwest  quarter  (SWi/4)?  That  part  of  the 
Southeast  quarter  of  the  Northwest  quarter 
(SE14NW14)  lying  southeast  of  U.  S.  Highway 
No.  10,  and  more  particularly  described  as  follows : 
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Beginning  at  tlie  southeast  corner  of  the  South- 
east quarter  of  tlic  Northwest  quarter  (SEi/4- 
NWi/J),  thence  west  along  the  south  line  of  said 
Southeast  quarter  of  the  Northwest  quarter  (SE^^- 
NWi/4)>  ^  distance  of  1320  feet,  tlience  north  along 
the  west  line  of  said  SE14  NW^^.  ^  distance  of 
931.5  feet  to  the  south  line  of  IT.  S.  Highway  No. 
10,  thence  north  67°  14'  east  along  the  south  line 
of  said  highway  a  distance  of  919.9  feet  to  its  inter- 
section with  the  North  line  of  said  SEi/4  NWi/t, 
thence  east  along  the  north  line  of  said  SE^  NW14 
a  distance  of  438.5  feet,  thence  South  along  the  East 
line  of  said  SEi/4  NWi/4  a  distance  of  1320  feet 
to  the  point  of  beginning,  containing  35.85  acres, 
more  or  less,  all  in  Section  16,  Township  13  North 
of  Range  53  East  of  the  Montana  Meridian, 
Montana. 

Tract  No.  494-13 

Lots  One  (1),  Two  (2),  Three  (3),  Four  (4), 
Northwest  quarter  of  the  Northeast  quarter  (NW^/4~ 
NE14),  North  half  of  the  Northwest  quarter 
(Ny2  NWi/4),  Southwest  quarter  of  the  Northwest 
quarter  (SW14  NW14)  of  Section  Twenty-two  (22) 
in  Township  Thirteen  (13)  North  of  Range  Fifty- 
three  (53)  East  of  the  Montana  Principal  Meridian, 
Montana.  [65] 

Tract  No.  494-14A 

Lots  One  (1),  Two  (2)  and  Thirteen  (13)  of 
Section  Six  (6)  in  Township  Thirteen  (13)  North 
of  Range  Fifty-four  (54)  East  of  the  Montana 
Principal  Meridian,  Montana. 
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Tract  No.  494-14B 

Lots  Three  (3),  Four  (4),  Five  (5),  Six  (6), 
Seven  (7),  Eight  (8),  Eleven  (11)  and  Twelve  (12), 
Southeast  quarter  of  the  Northwest  quarter  (SE14 
NWi/4),  Northeast  quarter  of  the  Southwest  quarter 
(NEI4  SWI4)  of  Section  Six  (6),  in  Township 
Thirteen  (13)  North  of  Range  Fifty-four  (54)  East 
of  the  Montana  Principal  Meridian,  Montana. 

Tract  No.  1-27 

That  portion  of  the  Northwest  quarter  (NWi/4) 
lying  northerly  of  the  following  described  line: 
Beginning  at  a  point  on  the  west  line  of  the  said 
Section  Sixteen  (16)  which  point  lies  south  2262.5 
feet  from  the  northwest  corner  of  said  Section  16, 
thence  north  67°  14'  East,  a  distance  of  2863  feet 
to  a  point  on  the  east  line  of  said  NWi/4  which  point 
lies  south  1154.5  feet  from  the  northeast  corner  of 
the  NW14  of  Section  16  in  Township  Thirteen/(13) 
North  of  Range  Fifty-three  (53)  East  of  the -Mon- 
tana Principal  Meridian,  Montana. 

Tracts  1-47  and  1-53 
Lot  Four  (4),  and  the  Northeast  quarter  of  the 
Northeast  quarter  (NE14  NE14)  of  Section  Four- 
teen (14)  in  Township  Thirteen  (13)  North  of 
Range  Fifty-three  (53)  East  of  the  Montana  Prin- 
cipal Meridian,  Montana, 

all  lying  and  being  in  Dawson  County,  Montana, 
and, 

Tract  No.  511-1 

North  half  of  the  Northeast  quarter  (NI/2  NE14), 
West  half  of  the  Southwest  quaii:er  {W^/^  SW14) 
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of  Section  Twenty  (20)  in  Township  Thirteen  (13) 
North  of  Range  Fifty-three  (53)  East  of  the  Mon- 
tana Principal  Meridian,  Montana. 

Tract  No.  511-2 

East  half  of  the  Southwest  quarter  (EI/2  SW14), 
Southeast  quarter  (SEVO,  South  half  of  the  North- 
east quarter  (Sy,  NE14)  of  Section  Twenty  (20)  in 
Township  Thirteen  (13)  North  of  Range  Fifty-three 
(53)  East  of  the  Montana  Principal  Meridian, 
Montana. 

Tract  No.  511-3 

Lots  One  (1)  and  Two  (2)  of  Section  Twenty- 
eight  (28)  in  Township  Thirteen  (13)  North  of 
Range  Fifty-three  (53)  E'ast  of  the  Montana  Prin- 
cipal Meridian,  Montana. 

Tract  No.  511-4 

Lots  Two  (2),  Three  (3)  and  Four  (4),  North- 
west quarter  (NW14),  North  half  of  the  Northeast 
quarter  (NI/2  NEI4),  Northwest  quarter  of  the 
South  west  quarter  (NW14  SW14),  less  one  acre 
in  the  extreme  northwest  corner  of  the  SEI4  NWi/4, 
said  tract  being  dimensions  of  10  rods  north  and 
south  by  16  rods  east  and  west,  in  Section  Twenty- 
nine  (29)  in  Township  Thirteen  (13)  North  of 
Range  Fifty-three  (53)  East  of  the  Montana  Prin- 
cipal Meridian,  Montana. 

Tract  No.  511-5 

Southeast  quarter  of  the  Southeast  quarter  (SE14 
SEi/4)  of  Section  Thirty  (30)  in  Township  Thirteen 
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(13)  North  of  Range  Fifty-three  (53)  East  of  the 
Montana  Principal  Meridian,  Montana.  [66] 

Tract  No.  511-6 

Lots  Three  (3)  and  Four  (4)  of  Section  Thirty 
(30)  in  Township  Thirteen  (13)  North  of  Range 
Fifty-three  (53)  East  of  the  Montana  Principal 
Meridian,  Montana. 

Tract  No.  511-7 

Northeast  quarter  (NEI4)  of  Section  Thirty 
(30),  North  half  of  of  the  Southeast  quarter  (NI/2 
SEI4)  of  Section  Thirty  (30)  in  Township  Thirteen 
(13)  North  of  Range  Fifty-three  (53)  East  of  the 
Montana  Principal  Meridian,  Montana, 

all  lying  and  being  in  Prairie  County,  Montana. 

in  pursuance  of  the  Court's  instructions,  do  hereby 
determine,  assess  and  fix  the  just  compensation  for 
the  taking  of  the  above  described  lands  by  the 
plaintiff  on  April  27th,  1942,  as  follows: 

For  Tract  No.  494-1,  the  sum  of  Three  thousand 
three  hundred  sixteen  and  10/100  Dollars 
($3,316.10)  ; 

For  Tract  No.  494-2,  the  sum  of  Six  hundred 
eighty-four  and  40/100  Dollars  ($684.40)  ; 

For  Tract  No.  494-3,  the  sum  of  Seven  hundred 
thirty-four  and  no/100  Dollars  ($734.00) ; 

For  Tract  No.  494-4,  the  sum  of  Five  thousand 
five  hundred  eighty-seven  and  13/100  Dollars 
($5,587.13)  ; 
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For  Tract  No.  494-5,  the  suin  of  One  thousand 
nine  hundred  twenty  and  no/100  Dollars 
($1,920.00) ; 

For  Tract  No.  494-6,  the  sum  of  One  thousand 
two  hundred  eighty  and  no/100  Dollars  ($1,280.00)  ; 

For  Tract  No.  494-7,  the  sum  of  Two  hundred 
seventy-five  and  08/100  Dollars  ($275.08)  ; 

For  Tract  No.  494-8,  the  sum  of  Six  hundred 
eighty  and  50/100  Dollars  ($680.50) ; 

For  Tract  No.  494-9,  the  sum  of  Nine  hundred 
ninety-three  and  60/100  Dollars  ($993.60)  ; 

For  Tract  No.  494-10,  the  sum  of  Three  hundred 
twenty  and  no/100  Dollars  (|320.00) ; 

For  Tract  No.  494-11,  the  sirni  of  Nine  hundred 
ninety-five  and  no/100  Dollars  ($995.00) ; 

For  Tract  No.  494-12,  the  sum  of  Two  thousand 
two  hundred  forty-two  and  65/100  Dollars 
($2,242.65);  [67] 

For  tract  No.  494-13,  the  sum  of  Six  Hundred 
six  and  90/100  Dollars  ($606.90) ; 

For  Tract  No.  494-14A,  the  sum  of  Five  hundred 
seventy-five  and  no/100  Dollars  ($575.00) ; 

For  Tract  No.  494-14B,  the  sum  of  Thirty-three 
hundred  fifteen  and  64/100  Dollars  ($3,315.64) ; 

For  Tract  No.  1-27,  the  sum  of  Seven  hundred 
fifty-eight  and  no/100  Dollars   ($758.00)  ; 

:  For  Tract  No.  1-47  and  tract  No.  1-53,  the  sum 
of  Four  hundred  Twenty-five  and  iio/lOO  Dollars 
($425.00); 
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For  Tract  No.  511-1,  the  sum  of  One  thousand 
seven  himclrecl  thirty  and  no/100  Dollars 
($1,730.00); 

For  Tract  No.  511-2,  the  sum  of  One  thousand 
five  hundred  seventy  and  no/100  Dollars  ($1,570.00)  ; 

For  Tract  No.  511-3,  the  sum  of  Two  hundred  and 
no/100  Dollars  ($200.00)  ; 

For  Tract  No.  511-4,  the  sum  of  One  thousand 
eight  hundred  and  no/100  Dollars  ($1,800.00)  ; 

For  Tract  No.  511-5,  the  sum  of  One  hundred 
fifty  and  no/100  Dollars  ($150.00)  ; 

For  Tract  No.  511-6,  the  sum  of  Eight  hundred 
ninety  and  no/100  Dollars  ($890.00)  ;  . .,  ■      '■ 

And  for  Tract  No.  511-7,  the  sum  of  One  thousand 
three  hundred  forty  and  no/100  Dollars  ($1,340.00)  ; 

Making  a  total  for  tracts  511-1,  511-2,  511-3, 
511-4,  511-5,  511-6  and  511-7,  Seven  thousand  six 
hundred  eighty  and  no/100  Dollars  ($7,680.00).      . 

The  just  compensation  so  assessed  and  fixed  for 
the  lands  above  described  includes  the  improvements 
upon  the  said  lands. 

Dated  this  the  29  day  of  September,  1945. 

G.  O.  HITCHCOCK, 

Chairman, 

E.  F.  KEMFTON, 

Secretary, 

C.  H.  ZODY, 

Commissioner. 

[Endorsed]:     Filed  Oct.  1,  1945.  [68] 
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Thereafter,  on  December  5,  1945,  Final  Judgment 
in  Condemnation  was  filed  and  entered  herein,  in 
the  words  and  figures  following,  to-wit:  [69] 

The  United  States  of  America,  In  the  United 
States  District  Court,  District  of  Montana, 
Billings  Division 

Civil  No.  348 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

PAUL    T.    MARKEY,    et   al. 

Defendants. 

PINAL  JUDGMENT  IN  CONDEMNATION 

This  cause  having  been  brought  by  the  filing  of 
the  complaint  and  amended  complaint  herein  and 
the  defendants  above  named,  and  each  of  them 
having  been  served  with  process,  and  the  defend- 
ants, Peter  B.  Tjensvold  and  Lillian  Tjensvold,  his 
wife,  Martin  Tjensvold  and  Mrs.  Martin  Tjensvold, 
his  wife,  Michael  J.  Hughes  as  Executor  and  Trus- 
tee under  the  last  will  and  testament  of  Robert 
Henderson,  deceased,  Alexander  Seifert,  Richard 
S.  Schmid,  Conrad  Zankle,  Mary  Hagan,  E.  B. 
Clark,  Mmnie  R.  Evans,  Dawson  County,  Montana, 
a  body  politic  and  corporate,  and  Daniel  P.  Demp- 
sey,   as   guardian   ad   litem   of   Albert   Howard,   a 
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minor,  having  appeared  herein  and  filed  their  re- 
spective answers,  and  Judgment  having  been  previ- 
ously entered  herein  as  to  tract  number  1-12,  and 
the  defendants,  Paul  T.  Markey  and  Mrs.  Paul  T. 
Markey,  his  wife,  if  any;  Oscar  R.  Wilburn  and 
Helen  S.  Wilburn,  husband  and  wife;   Eva  Lee; 
Mathilda  Powderly;  Mae  Carlisle;  Florence  Dion; 
Edwin  Powderly  and  Mrs.   Edwin  Powderly,  his 
wife,  if  any;  Eugene  Powderly  and  Mrs.  Eugene 
Powderly,  his  wife,  if  any;  L.  A.  Fisher  and  Mrs. 
L.  A.  Fisher,  his  wife,  if  any;  The  Scottish  Ameri- 
can Mortgage  Company,  Limited;  O.  M.  [71]  Cor- 
win  and  Mrs.  O.  M.  Corwin,  his  wife,  if  any;  David 
Fountain,  Willard  Fountain,  and  George  Fountain, 
heirs   at  law  of   Joseph  W.   Fountain,   deceased; 
M.   E.   Howard,   Guardian   of  Albert   Howard,    a 
minor;   Mrs.   Willard   Fountain,   wife,   if   any,   of 
Willard  Foimtain;  Mrs.  George  Foimtain,  wife,  if 
any  of  George  Fountain;  David  Fountain  and  Mrs. 
David   Fountain,   his  wife,   if   any;   Northwestern 
Mortgage  Security  Company,  a  corporation;  Mon- 
tana State  Bank,  Fallon,  Montana,  a  banking  cor- 
poration; W.  Elf  Brown  Superintendent  of  State 
Banks  of  the  State  of  Montana  and  ex  officio  re- 
ceiver of  Montana  State  Bank,   Fallon,   Montana, 
a    banking    corporation;    Frederick    J.    Banister; 
Mattie  A.  Banister,  the  wife  of  Frederick  J.  Ban- 
ister, if  any;  Edna  Yale;  Allen  W.  Yale  and  Mrs. 
Allen  W.  Yale,  his  wife,  if  any;  Ruth  Petterson; 
The  Merchants  National  Bank  of  Glendive,  Mon- 
tana, a  banking  corporation;  Florence  Jessie  Louis; 
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Midland  Coal  and  Lumber  Company,  a  corporation; 
Jolin  B.  Weber  and  Margaret  E.  Weber,  his  wife; 
Carolyn  M.  Porquer  and  Bernard  B.  Forquer,  her 
husband;   Charles   G.   Pearce,   Trustee;   Alfred  A. 
Peacock  and  Mrs.  Alfred  A.  Peacock,  his  wife,  if 
any;  Claud  H.  Young  and  Mrs.  Claud  H.  Young, 
his  wife,  if  any;  aabriel  E.   Tjensvold  and  Mrs. 
Gabriel   E.   Tjensvold,   his   wife,   if   any;   Smclair 
Molding  Company,  a  corporation;  Security  Agency 
and  Loan  Corporation;  Upper  Glendive-Fallon  Ir- 
rigation District;   W.   C.   Sloan   and  Mrs.   W.    C. 
Sloan,  his  wife,  if  any;  Hester  G.  Johnson;  Prank 
P.  Abbott,  executor  of  the  last  will  and  testament  of 
Charles  A.  Thurston,  deceased;  Eleanor  B.  Dore- 
mus,  Kenneth  H.  Barnard  and  Mary  H.  Barnard, 
legatees   of   Charles  A.    Thurston,   deceased;   Mrs. 
Kenneth  H.  Barnard,  wife,  if  any,  of  Kenneth  H. 
Barnard;  Mary  Olney  Abbott,  devisee  of  Charles  A. 
Thurston,   deceased,   Edith  Austin,   sole   and   only 
heir  at  law  of  Charles  A.  Thurston,  deceased;  the 
unlmown  heirs  at  law,  if  any,  of  Charles  A.  Thurs- 
ton, deceased;  Elsie  L.  Clark,  The  Glendive  Land 
and  Irrigation  Company  of  Glendive,  a  corporation ; 
Prairie  County,  Montana,  a  body  politic  and  cor- 
porate ;  Northern  Pacific  Railroad  Company,  a  cor- 
poration;   School    District    No.    10,    a    municipal 
corporation  of  Dawson  County,  Montana;  Michael 
Dahlke ;  Farmers  State  Bank,  a  corporation ;  O.  M. 
Aarseth;  Theo.  J.  Hanson;  J.  A.  Pinkava;  George 
Coakley;  L.  C.  Churchill;  Perry  Harrison;  Under- 
wood &  Co.,  a  corporation;  Henry  Martin;  Eva  I. 
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OiT;  Rena  A.  Eisley,  Administratrix  of  tlie  estate 
of  R.  C.  Eisley,  deceased ;  Paul  E.  Martin ;  Morrison 
&  Company,  a  corporation;  Isaac  A.  Milton  and 
Mrs.  Isaac  A.  Milton,  individually  and  as  husband 
and  wife ;  Albert  Anderson,  N.  M.  Courselle ;  Harry 

F.  Johnson,  Administrator  of  the  Estate  of  Everett 
C.  Johnson,  deceased;  [72]  Maxine  Pitsch;  Erick 

G.  Eklund;  Ardell  W.  Hansen;  Administratrix  of 
the  Estate  of  O.  F.  Hansen,  deceased ;  Ainsworth  R. 
Hansen,  Mary  A.  Hansen,  Evelyn  L.  Burgess,  Vio- 
lette  L.  Davis  and  Lyndon  E.  Hansen,  individually 
and  as  heirs  of  O.  F.  Hansen,  deceased;  Russell  F. 
Olson;  F.  Leon  Ottawa;  C.  C.  Wiemals;  Ruth  A. 
McKinlay;  Oscar  J.  01m;  Henry  Anderson;  C.  M. 
Anderson;  Clara  L.  Anderson  Aubey;  Latsch  &  Son 
Company,  a  corporation;  First  National  Bank  & 
Trust  Company  of  Minneapolis,  a  corporation; 
Esther  L.  Kemp;  Victoria  M.  McAlmon;  I.  Hes- 
dorffer,  and  all  persons  unknown,  claiming  any  in- 
terest in  the  lands  herein  described  or  any  part 
thereof,  and  each  of  them  having  defaulted  and 
their  defaults  to  appear  and  answer  having  been 
duly  entered  and  the  Court  having  thereafter  en- 
tered an  order  determining  the  property  and  the 
whole  thereof  described  therein  was  required  for 
the  public  use  and  commissioner's  having  thereafter 
been  appointed  by  the  Court  to  ascertain,  appraise 
and  assess  the  just  compensation  payable  for  the 
lands  being  condemned  described  herein,  and  the 
commissioners  having  thereafter  made  their  return 
into  Court  fixing  the  compensation  payable  for  the 
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respective    tracts    hereinafter    designated    and   de- 
scribed, in  the  following  sums,  to  wit: 

For  tract  494-1 $3,316.10 

For  tract  494-2 684.40 

For  tract  494-3 734.00 

For  tract  494-4 5,587.13 

For  tract  494-5 1,920.00 

For  tract  494-6 1,280.00 

For  tract  494-7 275.08 

For  tract  494-8 680.50 

For  tract  494-9 993.60 

For  tract  494-10 320.00 

For  tract  494-11 995.00 

For  tract  494-12 2,242.65 

For  tract  494-13 606.90 

For  tract  494-14A 575.00 

For  tract  494-14B 3,315.64 

For  tract  1-27 758.00 

For  tracts  1-47  and  1-53 425.00 

For  tract  511-1 1,730.00 

For  tract  511-2 1,570.00 

For  tract  511-3 200.00 

For  tract  511-4 1,800.00 

For  tract  511-5 150.00 

For  tract  511-6 890.00 

For  tract  511-7 1,340.00 

and  the  awards  being  acceptable  to  the  Secretary  of 
Agriculture  and  notice  of  filing  the  return  of  the 
commissioners  having  been  duly  issued  by  the  Clerk 
of  the  Court  and  thirty  days  time  having  elapsed 
since  the  service  of  notice  of  filing  the  return  of 
the  commissioners  on  the  plaintiff  and  ap])earing 
defendants,  [73]  and  the  plaintiff  nor  defendants 
nor  either  of  them  having  appealed  from  the  awards 
of  the  commissioners  for  the  respective  tracts  or 
any  of  them,  and  the  Court  being  fully  advised  in 
the  premises 
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Now  Therefore,  on  motion  of  John  B.  Tansil, 
United  States  Attorney,  and  C.  W.  Buntin,  Special 
Assistant  to  the  United  States  Attorney,  attorneys 
for  the  plaintiff  herein. 

The  Court  now  adopts  the  awards  of  the  com- 
missioners of  compensation  for  the  respective  tracts 
of  land  hereinafter  described,  and. 

It  Is  Ordered,  Adjudged  and  Decreed  That  the 
respective  sums  awarded  and  returned  by  the  com- 
missioners for  the  respective  tracts  of  land,  con- 
stitute and  are,  full,  just  compensation  for  the 
condemning  and  taking  of  said  tracts  of  land. 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  the  tracts  of  land  lying  in  the  County  of  Daw- 
son, State  of  Montana,  designated  and  described  as 
follows,  to  wit: 

Tract  No.  494-1 

South  half  (Sy2)  of  Section  One  (1),  in  Town- 
ship Thirteen  (13)  North  of  Range  Fifty-three  (53) 
East  of  the  Montana  Principal  Meridian,  Montana. 

Tract  No.  494-2 

South  half  of  the  Southwest  quarter  (S%  SW14) 
of  Section  Ten  (10)  iu  Township  Thirteen  (13) 
North  of  Range  Fifty-three  (53)  East  of  the  Mon- 
tana Principal  Meridian,  Montana. 

Tract  No.  494-3 

South  half  of  the  Southeast  quarter  (Sy2  SE14) 
of  Section  Ten  (10)  in  Township  Thirteen  (13) 
North  of  Range  Fifty-three  (53)  East  of  the  Mon- 
tana Principal  Meridian,  Montana. 
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Tract  No.  494-4 

South  half  (81/2)  of  Section  Eleven  (11),  Lots  Two 
(2)  and  Three  (3),  Northwest  quarter  of  the  North- 
west quarter  (NW1/4NW14)  of  Section  Thirteen 
(13)  all  of  fractional  Section  Twenty-one  (21)  and 
Lot  Ei^^ht  (8)  of  Section  Twenty-three  (23)  all  in 
Township  Thirteen  (13)  North  of  Range  Fifty- 
three  (53)  East  of  the  Montana  Principal  Meridian, 
Montana. 

Tract  No.  494-5 

Northwest  quarter  (NWi/4),  West  half  of  the 
Northeast  quarter  (WI/2  NEi/4)  of  Section  Twelve 
(12)  in  Township  Thirteen  (13)  North  of  Range 
Fifty-three  (53)  East  of  the  Montana  Principal 
Meridian,  Montana. 

Tract  No.  494-6 
Southwest  quarter    (SW14)    of   Section   Twelve 
(12)  in  Township  Thirteen   (13)   North  of  Range 
Fifty-three    (53)    East  of  the  Montana   Principal 
Meridian,  Montana.  [74] 

Tract  No.  494-7 
Lots  One  (1),  Two  (2),  Three  (3),  and  Four  (4), 
of  Section  Twelve  (12)  in  Township  Thirteen  (13) 
North  of  Range  Fifty- three  (53)  East  of  the  Mon- 
tana Principal  Meridian,  Montana. 

Tract  No.  494-8 
Lots  One  (1),  and  Two  (2),  North  half  of  the 
Southwest  quarter  (NI/2  SW3/4)  of  Section  Four- 
teen (14)  in  Township  Thirteen  (13)  North  of 
Range  Fifty-three  (53)  East  of  the  Montana  Prin- 
cipal Meridian,  Montana. 
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Tract  No.  494-9 
Southwest  quarter  of  the  Northeast  quarter 
(SW14  NE14)  and  Southeast  quarter  of  the  North- 
east quarter  (SE14  NEii4),  Northwest  quarter  of 
the  Northeast  quarter  (NW14  NE14),  North  half  of 
the  Southeast  quarter  (NI/2  SE14)  and  Lot  Three 
(3)  of  Section  Fourteen  (14)  in  Township  Thirteen 

(13)  North  of  Range  Fifty-three  (53)  East  of  the 
Montana  Principal  Meridian,  Montana. 

Tract  No.  494-10 
Northwest  quarter  (NWi/4)  of  Section  Fourteen 

(14)  in  Township  Thirteen  (13)  North  of  Range 
Fifty- three  (53)  East  of  the  Montana  Principal 
Meridian,  Montana. 

Tract  No.  494-11 
All  of  Section  Fifteen  (15)  in  Township  Thirteen 
(13)  North  of  Range  Fifty-three  (53)  East  of  the 
Montana  Principal  Meridian,  Montana. 

Tract  No.  494-12 

Southwest  quarter  (SW14),  that  part  of  the 
Southeast  quarter  of  the  Northwest  quarter  (SEi/4 
NW14)  lying  southeast  of  U.  S.  Highway  No.  10, 
and  more  particularly  described  as  follows: 

Beginning  at  the  Southeast  corner  of  the  SEi/4 
NW14,  thence  west  along  the  south  line  of  said 
SE14  NW%  a  distance  of  1320  feet  thence  north 
along  the  west  line  of  said  SEi/4  NW14  a  distance 
of  931.5  feet  to  the  south  line  of  U.  S.  Highway  No. 
10,  thence  north  67°  14'  East  along  the  south  line 
of  said  highway  a  distance  of  919.9  feet  to  its  inter- 
section with  the  North  line  of  said  SE14  NWi/4, 
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thence  east  along  the  north  line  of  said.  SEi/4  NWI/4 
a  distance  of  438.5  feet,  thence  south  along  the  east 
line  of  said  SE^^  NW34  a  distance  of  1320  feet 
to  the  ijoint  of  beginning,  containing  35.85  acres, 
more  or  less,  all  in  Section  Sixteen  (16),  Township 
Thirteen  (13)  North  of  Range  Fifty-three  (53) 
Bast  of  the  Montana  Meridian,  Montana. 

Tract  No.  494-13 
Lots  One  (1),  Two  (2),  Three  (3),  Four  (4), 
Northwest  quarter  of  the  Northeast  quarter  (NWi/4 
NEi/4),  Nor-th  half  of  the  Northwest  quarter  (Ny2 
NWi/4),  Southwest  quarter  of  the  Northwest  quar- 
ter (SWi/4  NWi/4)  of  Section  Twenty-two  (22)  in 
Township  Thirteen  (13)  North  of  Range  Fifty- 
three  (53)  East  of  the  Montana  Meridian,  Montana. 

Tract  No.  494-14A 
Lots  One  (1),  Two  (2)  and  Thirteen  (13)  of  Sec- 
tion Six  (6)  in  Township  Thirteen  (13)  North  of 
Range  Fifty-four  (54)  East  of  the  Montana  Prin- 
cipal Meridian,  Montana.  [75] 

Tract  No.  494-14B 
Lots  Three  (3),  Four  (4),  Five  (5),  Six  (6), 
Seven  (7),  Eight  (8),  Eleven  (11)  and  Twelve  (12), 
Southeast  quarter  of  the  Northwest  quarter  (SEi/4 
NW14),  Northeast  quarter  of  the  Southwest  quar- 
ter (NEi/4  SW^^)  of  Section  Six  (6)  in  Township 
Thirteen  (13)  North  of  Range  Fifty-four  (54)  East 
of  the  Montana  Principal  Meridian,  Montana. 

Tract  No.  1-27 
That  portion  of  the  Northwest  quarter  (NWI4) 
lying   northerly   of   the   following   described   line: 
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Beginning  at  a  point  on  the  west  line  of  said  Section 
Sixteen  (16),  which  point  lies  south  2262.5  feet 
from  the  northwest  corner  of  said  Section  16,  thence 
north  67°  14'  East  a  distance  of  2863  feet  to  a  point 
on  the  east  line  of  said  NW14  which  point  lies  south 
1154.5  feet  from  the  Northeast  corner  of  the  NW14 
of  Section  16  in  Township  Thirteen  (13)  North  of 
Range  Fifty-three  (53)  East  of  the  Montana  Prin- 
cipal Meridian,  Montana. 

Tract  Nos.  1-47  and  1-53 

Lot  Four  (4)  and  the  Northeast  quarter  of  the 
Northeast  quarter  (NE14  NE'i/4)  of  Section  Four- 
teen (14)  in  Township  Thirteen  (13)  North  of 
Range  Fifty- three  (53)  East  of  the  Montana  Prin- 
cipal Meridian,  Montana. 

And  that  portion  of  the  lands  situate  in  the 
Coimty  of  Prairie,  State  of  Montana,  to  wit : 

Tract  No.  511-1 
North  half  of  the  Northeast  quarter  (Ni/o  NE14), 
West  half  of  the  Southwest  quarter  (Wy2  SW14) 
of  Section  Twenty  (20)  in  Township  Thirteen  (13) 
North  of  Range  Fifty-three  (53)  East  of  the  Mon- 
tana Principal  Meridian,  Montana. 

Tract  No.  511-2 
East  half  of  the  Southwest  quarter  (EI/2  SW14), 
Southeast  quarter  (SE14),  South  half  of  the  North- 
east quarter  (S^/o  NE14)  of  Section  Twenty  (20) 
in  Township  Thirteen  (13)  North  of  Range  Fifty- 
three  (53)  East  of  the  Montana  Principal  Meridian, 
Montana. 
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Tract  No.  511-3 
Lots  One  (1)  and  Two  (2),  of  Section  Twenty- 
eight    (28)    in  Township   Thirteen   (13)    North   of 
Range  Fifty-three  (53)  East  of  the  Montana  Prin- 
cipal Meridian,  Montana. 

Tract  No.  511-4 
Lots  Two  (2),  Three  (3)  and  Four  (4),  North- 
west quarter  (NWi/4)?  North  half  of  the  Northeast 
quarter  (NI/2  NE14)  ^i^d  Northwest  quarter  of  the 
Southwest  quarter  (NWi/4  SW14)  less  one  acre  in 
the  extreme  northwest  corner  of  the  Southeast 
quarter  of  the  Northwest  quarter  (SE14  ^^i/i), 
said  tract  being  dimensions  of  ten  rods  north  and 
south  by  sixteen  rods  east  and  west  in  Section 
Twenty-nine  (29)  in  Township  Thirteen  (13) 
North  of  Range  Fifty- three  (53)  East  of  the  Mon- 
tana Principal  Meridian. 

Tract  No.  511-5 
Southeast  quarter  of  the  Southeast  quarter  (SE^^ 
SE14)  of  Section  Thirty  (30)  in  Township  Thirteen 
(13)  North  of  Range  Fifty-three  (53)  E'ast  of  the 
Montana  Principal  Meridian,  Montana.  [76] 

Tract  No.  511-6 
Lots  Three  (3)  and  Four  (4)  of  Section  Thirty 
(30)  in  Township  Thirteen  (13)   North  of  Range 
Fifty- three    (53)    East  of  the  Montana   Principal 
Meridian,  Montana. 

Tract  No.  511-7 
Northeast  quarter  (NE^i)  of  Section  Thirty  (30) 
North  half  of  the  Southeast  quarter  (NI/2  SEi^)  of 
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Section  Thirty  (30)  in  Township  Thirteen  (13) 
i^orth  of  Range  Fifty-three  (53)  East  of  the  Mon- 
tana Principal  Meridian,  Montana. 

be  and  they  are  hereby  condemned  in  fee  simple 
for  the  public  use,  to  wit:  For  the  construction, 
operation  and  maintenance  of  project  for  utiliza- 
tion, reclamation  and  irrigation  of  arid  and  semi- 
arid  lands  and  to  further  an  effective  rehabilitation 
program  and  stabilization  of  the  agricultural  econ- 
omy settlement  of  citizens  on  lands  reclaimed  and 
irrigated  and  for  the  improvement  of  lands  within 
the  project's  boundaries  and  all  thmgs  incidental 
thereto  for  the  Buffalo  Rapids  Project,  including  all 
rights  of  defendants  whatsoever,  and  improvements 
thereon,  subject,  however,  to  existing  rights  of  way 
for  easements  for  any  highway  purposes,  existing 
rights  of  way  for  telephone  and  telegrai)h  lines, 
electric  power  lines,  irrigation  systems  and  ditches 
and  subject  to  the  outstanding  rights,  if  any,  under 
reservations  and  exceptions  contained  in  the  patents 
from  the  United  States  and  the  State  of  Montana, 
and  subject  to  all  reservations  of  minerals  to  plain- 
tiff, the  United  States  of  America  in  patents  issued. 

And  it  further  appearing  to  the  Court  that  under 
date  of  April  27th,  1942,  a  Declaration  of  Taking 
was  filed  in  the  office  of  the  Clerk  of  the  above  en- 
titled Court,  executed  by  Grover  B.  Hill,  Assistant 
Secretary  of  Agriculture,  and  that  there  was  depos- 
ited or  paid  into  the  registry  of  the  Court,  as  the 
estimated  compensation  for  the  owners  or  owner 
thereof,  or  persons  entitled  thereto,  for  the  taking 
of  the  said  lands,  the  respective  sums,  to  wit: 
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For  tract  494  (embracing  tracts  494-1,  494-2, 
494-3,  494-4,  494-5,  494-6,  494-7,  494-8,  494-9, 
494-10,  494-11,  494-12,  494-13,  494-14A  and 
494-14B)   $23,526.00 

For  tract  511    (embracing  tracts  511-1,   511-2, 

511-3,  511-4,  511-5,  511-6  and  511-7) 7,680.00 

For  tract  1-27 758.00 

For  tracts  1-47  and  1-53 425.00 

and  a  Judgment  was  entered  by  the  Court  on  the 
Declaration  of  Taking  adjudging  that  title  to  the 
hereinabove  described  lands  had  vested  in  the  United 
States  of  America.  [77] 

And  it  further  appearing  that  the  respective  sums 
of  money  deposited  in  the  registry  of  the  Court  as 
the  estimated  compensation  for  the  taking  of  said 
lands,  totaling  $32,389.00,  lawful  money  of  the 
United  States  of  America,  equals  the  total  of  the 
awards  of  compensation  for  the  respective  tracts, 
made  by  the  commissioners  and  returned  into 
Court, 

It  Is  Ordered,  Adjudged  and  Decreed  That  the 
respective  sums  so  deposited  in  Court  for  the  re- 
spective tracts  of  land  constitute  and  are  full,  just 
compensation  for  the  taking  and  acquiring  of  the 
property  hereinabove  described  and  that  all  title 
to  the  said  property,  subject  to  the  reservations 
above  set  forth,  in  fee  simple,  is  vested  in  the 
plaintiif,  the  United  States  of  America. 

Dated  this  the  5th  day  of  December,  1945. 

/s/  CHAELES  N.  PRAY, 

United  States  District  Judge. 

[Endorsed]:     Filed  and  entered  Dee.  5,  1945. 
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Thereafter,  on  June  25,  1946,  a  Petition  for 
Order  Distributing  Compensation  deposited  in 
registry  of  the  Court  was  duly  filed  herein  by  Daw- 
son County,  Montana,  in  the  words  and  figures 
following,   to-wit :    [79] 

[Title  of  Court  and  Cause.] 

PETITION  FOR  ORDER  DISTRIBUTING 
COMPENSATION  DEPOSITED  IN  REG- 
ISTRY OF  THE  COURT 

To  the  Honorable  Charles  N.  Pray,  Judge  of  Said 
Court : 

The  petitioner,  Dawson  County,  Montana,  a  body 
politic  and  corporate,  respectfully  represents: 

I. 

That  said  petitioner  is  one  of  the  defendants  in 
the  above  entitled  cause ; 

11. 

That  on  the  date  when  the  petition  for  condemna- 
tion, declaration  of  taking  and  entry  of  judgment 
thereon  were  filed  in  this  cause,  the  said  defendant, 
Dawson  County,  Montana,  a  body  politic  and  cor- 
porate, was  the  record  owner  of  the  fee  simple 
title  to  the  real  estate  involved  in  said  condemna- 
tion proceeding  and  designated  as  Tracts  Nos. 
494-1  to  494-14B,  inclusive,  as  particularly  de- 
scribed in  the  final  judgment  in  condemnation  in 
the  aforesaid  action. 

III. 

That  a  declaration  of  taking  was  heretofore  filed 
in  this  cause  on  the  27th  day  of  April,  1942,  and. 
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at  the  time  it  was  filed,  as  petitioner  [80]  is  in- 
formed and  believes,  the  sum  of  Twenty  Three 
Thousand  Five  Himdred  Twenty-six  and  no/100 
Dollars  ($23,526.00)  was  deposited  for  the  taking 
of  Tracts  Nos.  494-1  to  494-14B,  inclusive,  with  the 
Clerk  of  this  Court  as  the  estimated  just  compensa- 
tion for  the  taking  of  the  above  described  land ; 

IV. 

That  the  petitioner,  Dawson  County,  a  body 
politic  and  corporate,  as  defendant  in  said  cause, 
contends  that  the  sum  so  deposited  is  adequate  and 
just  compensation  for  the  land  so  taken;  that  here- 
tofore and  on  the  11th  day  of  July,  1944,  petitioner 
was  paid  from  the  said  funds,  the  sum  of  Ten 
Thousand  Six  Hundred  Twenty-eight  and  57/100 
Dollars  ($10,628.57),  and  the  remainder  of  the  com- 
pensation deposited  in  the  registry  of  the  Court  on 
account  of  the  taking  of  the  said  tracts  remains 
impounded  therein. 

V. 

That  the  petitioner,  Dawson  County,  Montana, 
a  body  politic  and  corporate,  is  the  sole  defendant 
interested  in  said  real  estate  as  the  owner  thereof, 
and  all  of  the  other  defendants  are  barred  from 
asserting  any  right,  title,  claim,  lien  or  interest  in 
the  said  funds  heretofore  deposited  in  registry  of 
the.  said  Court  under  and  by  virtue  of  Chapter  100, 
Laws  of  the  Twenty-eighth  Legislative  Assembly 
of  the  State  of  Mcmtana,  1943;  that  the  petitioner 
desires  that  the  sum  of  Twelve  Thousand  Eight 
Hundi-ed  Ninety-seven  and  43/100  Dollars    ($12,- 


Marif  Hagan,  et  al.  93 

897.43),  the  balance  of  funds  on  hand  in  the  registry 
of  the  Court,  be  disbursed  by  the  Clerk  of  this  Court 
to  the  said  defendant,  Dawson  County,  Montana, 
a  body  politic  and  corporate. 

Wherefore,  petitioner  prays  that  an  order  be 
entered  in  this  cause  finding  title  in  fee  simple  in 
said  real  estate  to  be  in  Dawson  County,  Montana, 
a  body  politic  and  corporate,  and  in  no  other  per- 
son or  persons,  and  finding  that  none  of  the  other 
defendants  in  this  case  have  any  right,  [81]  title 
or  interest  in  said  real  estate,  and  directing  the 
Clerk  of  this  Court  to  pay  to  the  benefit  of  the 
petitioner,  Dawson  County,  Montana,  a  body 
politic  and  corporate,  the  balance  of  funds  on  hand 
deposited  in  the  registry  of  this  Court  as  herein- 
above set  out. 

E.  W.  POPHAM, 

D.  C.  WARREN, 
Attorneys   for  Defendant,   Dawson   County,   Mon^ 
tana. 

[Endorsed] :  Filed  June  25,  1946. 


94  Dawson  County,  Montana  vs. 

'I'hercafter,  on  October  21,  1946,  a  Petition  for 
Distribution  was  filed  herein  by  Mary  Hagen,  et 
al,  in  the  words  and  figures  following,  to  wit: 

[Title  of  District  Court  and  Cause.] 

PETITION  FOR  DISTRIBUTION 

In  accordance  with  the  Answer,  Counter  Claim 
and  Cross-Complaint  filed  herein  and  the  briefs 
submitted,  the  defendants  Mary  Hagen,  E.  B. 
Clark,  by  their  personal  representatives  and  as- 
signee and  Minnie  R.  Evans,  Albert  Anderson  and 
N.  M.  Coursolle,  Minnie  R.  Evans,  R.  M.  Smythe 
&  Co.  and  all  the  bond  liolders  of  the  Upper  Glen- 
dive-Fallon  Irrigation  District  who  are  benefitted 
by  such  proceedings  and  petition  the  court  for  an 
order  distributing  the  proceeds  of  the  condemna- 
tion deposited  in  the  registry  of  the  above-entitled 
court  in  the  total  sum  of  |32,389.00  as  follows : 

1.  That  there  be  paid  Dawson  County,  defendant, 
the  sum  of  $7313.51,  and  that  said  county  be 
required  to  refund  to  the  plaintiff  and  repay 
to  the  registry  of  said  court  the  sum  of 
$3315.06  improperly  withdrawn. 

2.  That  there  be  paid  defendant  Prairie  County 
the  sum  of  $2397.68  and  that  such  county  be 
required  to  refund  to  the  plaintiff  and  repay 
to  the  registry  of  said  court  the  sum  of 
$327.86,  and 

3.  That  the  sum  of  $22,677.81  be  paid  pro  rata 
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to  the  defendant  bond  holders  of  said  irriga- 
tion district  after  reasonable  attorneys  fees 
be  deducted  from  said  amount  for  Desmond  J. 
O'Neil  and  P.  F.  Leonard  who  have  appeared 
herein  and  by  reason  thereof  said  bond- 
holders have  benefitted. 

DESMOND  J.  O'NEIL, 
P.  F.  LEONARD, 

Attorneys  for  Bondholders. 

[Endorsed]:  Filed  Oct.  21,  1946. 


Thereafter,  on  October  23,  1946,  a  Stipulation 
as  to  value  of  Tract  No.  494  was  duly  filed  herein, 
being  as  follows,  to  wit: 

[Title  of  District  Court  and  Cause.] 

STIPULATION 

It  Is  Hereby  Stipulated  and  Agreed  by  and  be- 
tween the  County  of  Dawson,  State  of  Montana, 
acting  by  and  through  the  Board  of  County  Com- 
missioners, and  the  United  States  that  for  all  pur- 
poses of  this  condemnation  proceeding  the  price 
and  value  of  Tract  No.  494,  containing  4,164.69 
acres,  more  particularly  described  in  the  petition 
filed  herein,  shall  be  the  sum  of  $23,526.00  and  that 
the  award  of  the  Court,  or  any  appraisers  or  eoni- 
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missioners  appointed  hy  the  court  in  this  proceed- 
ing, may  be  $23,526.00. 

Dated  this  3rd  day  of  September,  1941. 

DAWSON  COUNTY, 

STATE  OF  MONTANA, 
By  /s/  G.  A.  HICKS, 

Chairman,   Board   of  County 
Commissioners. 
/s/  F.  E.  BROWN, 

Member,  Board  of  County 
Commissioners. 
/s/  A.  W.  EDWARDS, 

Member,  Board  of  County 
Commissioners. 
[Comity  Seal] 
Attest : 

/s/  L.  T.  ELLIOT, 

Clerk  of  the  Board. 
[Endorsed]:  Filed  Act.  23,  1946. 


Thereafter,  on  May  2,  1947,  a  certificate  of  L.  T. 
Elliot  as  to  title  to  lands  through  tax  deed  procedure 
was  duly  filed  herein,  in  the  words  and  figures  fol- 
lowing, to  wit:  [152] 

[Title  of  District  Court  and  Cause.] 

CERTIFICATE  AS  TO  LANDS  INVOLVED 
AND  DATES  COUNTY  TOOK  TAX  DEEDS 

Office  of  the   County   Clerk   and   Recorder,   L.   T. 
Elliot,  Clerk,  Glendive,  Montana. 
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State  of  Montana, 
County  of  Dawson — ss. 

I  hereby  certify  that  Dawson  County,  State  of 
Montana  took  title  to  the  following  described  lands 
through  tax  deed  procedure  on  the  date  set  after 
the  description. 

Sec. 

Si^  1-13-53 

S1/2SWI/4  frl 10-13-53 

Si/sSEi^  10-13-53 

SI/2  11-13-53 

Lots  2  and  3,  NWI/4NW14 13-13-53 

All    21-13-53 

Lot  9  23-13-53 

Lots  1,  2,  3,  4 12-13-53 

Wy2NEi4,  EVsNWi/i 12-13-53 

W1/2NW14    12-13-53 

SW14  12-13-53 

Lots  1,  2,  3,  4 12-13-53 

SWi^  14-13-53 

Si/2NEi^,  NWy4NEi/4  14-13-53 

NI/2SEI/4,  Lot  3  14-13-53 

NW14 14-13-53 

All   15-13-53 

%  Int.  SW14  16-13-53 

SE1/4NW1A,  South  R.  of  W 16-13-53 

Lots  1  to  4,  NWl^NEl^, 

Ni/2NWy4,  SWi^NWi/i  22-13-53        Apr.  22 

Lots  3  to  8  and  11  and  12, 

SE14NW1A,  NEy4SWy4  6-13-54        Apr.  22 

Lots  1,  2  and  13  6-13-54        Dee.    11 


Dec. 

J.  1, 

1939 

Dec. 

^  ■> 

1939 

Dec. 

^^ 

1939 

Dec. 

^^ 

1939 

Dec. 

^^ 

1939 

Dec. 

f^^ 

1939 

Aug. 

xo 

1939 

Dec. 

1939 

Dec. 

1939 

Dec. 

.  1939 

Dec. 

1939 

Dec. 

1939 

Dec. 

1939 

Dec. 

1939 

Aug. 

1939 

Dec. 

1939 

Apr. 

1931 

Dee. 

1939 

Dec. 

1939 

1931 

1931 
1939 


Witness  my  hand  and  seal  this  19th  day  of  April 
A.D.,  1947. 

[Seal]  L.  T.  ELLIOT, 

Clerk  and  Recorder. 

[Endorsed] :  Filed  May  2,  1947. 
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Thereafter,  on  September  4,  1947,  the  Decision 
of  the  Court  was  duly  filed  herein,  being  in  the 
words  and  figures  following,  to  wit:  [154] 

In  the  District  Court  of  the  United  States  in  and 
for  the  District  of  Montana,  Billings  Division 

Civil  No.  348 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

PAUL  T.  MARKEY,  et.  al.. 

Defendants. 

DECISION  AND  ORDER  OF  THE  COURT 

The  principal  question  involved  in  the  above 
condemnation  proceeding  at  this  time  relates  to  the 
distribution  of  compensation  now  on  deposit  in  the 
registry  of  the  court,  whicli,  upon  proper  showing, 
should  be  made  to  the  persons  entitled  thereto. 

The  lands  embraced  in  this  action  were  acquired 
by  the  Government  through  an  agreement  which 
included  total  acreage  of  the  purchase  and  con- 
sideration therefor,  and  also  tlirough  condemna- 
tion proceedings,  wherein  declaration  of  taking  was 
filed  (sec.  258a,  Title  40,  U.S.C.A.),  and  commis- 
sioners were  appointed  by  the  court  to  appraise  the 
lands,  which  was  done  in  accordance  with  the  terms 
of  the  aforesaid  agreement  of  purchase;  and  there- 
after they  made  their  return  and  awarded  as  just 
compensation  for  the  same  total  acreage  the  same 
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amount  of  money  as  had  theretofore  been  agreed 
upon  between  the  Government  and  the  defendants 
herein,  Dawson  and  Prairie  Counties,  which  sum 
was  thereafter  deposited  in  the  registry  of  the  court. 
Final  judgment  was  entered  on  the  awards  of  the 
commissioners,  and  no  appeal  was  ever  taken  there- 
from. 

The  court  thereafter  ordered  distribution  from 
the  registry  to  the  defendant  counties,  Dawson  and 
Prairie,  and  to  each,  upon  representations  made  to 
the  court,  such  sums  as  would  equal  the  delinquent 
unpaid  general  taxes,  on  the  lands  embraced  in  the 
purchase  and  thereafter  condemned. 

Hearings  have  been  held  in  respect  to  the  alleged 
proper  amounts  due  the  counties,  and  the  bond- 
holders, and  others  listed  [155]  as  being  entitled, 
to  payment  of  certain  sums  from  the  court  registry ; 
voluminous  briefs  have  been  filed,  following  oral 
argument,  together  with  several  documents  marked 
as  exhibits. 

Counsel  claim  for  the  bondholders  the  balance 
remaining  in  the  registry  of  the  court  amounting 
to  about  the  sum  of  $19,034.89;  also  the  sum  of 
$3,315,06,  which  they  allege  was  improperly  paid 
to  Dawson  County  and  the  sum  of  $327.86  as  excess 
payment  to  Prairie  County;  also  they  claim  the 
sum  of  $758  on  deposit  in  the  registry  as  due  on 
tract  1-27,  known  as  the  Yale  tract,  also  the  sum 
of  $425  as  due  them  from  the  deposit  in  the  registry 
to  the  credit  of  tracts  Nos.  1-47  and  1-53,  known 
as  Scottish- American  Mortgage  Company  tract. 

From  a  consideration  of  the  law  and  the  facts 
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as  they  appear  to  the  court  the  counties  aforesaid 
were  entitled  to  payment  from  the  registry  of  such 
sums  of  money  as  represented  the  delinquent  un- 
paid taxes  on  the  lands  condemned,  in  which  the 
counties  held  title  at  the  time  such  condemnation 
proceedings  were  begun.  After  such  payment  was 
made  to  the  counties,  a  balance  remained,  and  still 
remains,  impounded  in  the  registry  of  the  court, 
subject  to  further  order  of  distribution. 

Of  the  separate  tracts  of  land  involved,  the  one 
known  as  the  Henderson  tract  (No.  1-12)  was  not 
embraced  in  the  irrigation  district  in  question  and 
was  not  subject  to  the  lien  of  the  bondholders. 

As  to  the  Yale  tract,  No.  1-27,  it  does  not  appear 
that  it  was  susceptible  of  irrigation,  was  ever 
assessed  for  that  purpose,  or  that  it  was  obtained 
from  either  of  the  counties,  or  that  the  irrigation 
district  or  bondholders  have  any  lien  upon  the  com- 
pensation of  $758  deposited  in  the  registry  of  the 
court  to  the  credit  of  this  piece  of  land. 

The  land  designated  as  the  Scottish-American 
Mortgage  Co.  tract,  Nos.  1-47,  and  1-53,  for  which 
$4:25  was  deposited  in  the  registry,  does  not  appear 
to  have  been  legally  embraced  in  the  ii'rigation  dis- 
trict in  the  absence  of  notice  or  consent,  and  that 
upon  foreclosure  in  which  the  irrigation  district 
Was  included  as  a  party  defendant,  no  claim  of  lien 
or  otherwise  [156]  was  made  by  such  defendant. 
The  irrigation  district  and  the  bondholders  do  not 
appear  to  have  any  interest  in  the  distribution  of 
this  fund. 
•  The  superiority  of  general  taxes  assessed  against 
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the  lands  in  question  over  special  assessments  and 
lien  of  bondholders  is  indicated  by  the  decision  in 
State  ex  rel  Malott,   et  al.,  vs.  Board  of  County 
Commissioners,  89  Mont.  37,  wherein  it  was  held 
that  when  the  county  acquired  lands  by  tax  deed 
on  account  of  delinquent  taxes  and  irrigation  dis- 
trict assessments,  it  takes  and  holds  such  title  as  a 
trustee.     Other  authorities   apply  to  the   state   of 
facts  presented  here  and  hold  that  after  the  pay- 
ments to  the  counties  of  general  taxes,  and  to  the 
other   claimants   listed,   under   the    equity    rule    it 
would  seem  that  the  balance  of  the  money  remaining 
in  the  registry  should  be  paid  to  the  bondholders. 
It  appears  that  the  irrigation  district  had  ceased 
to  function  as  such  in  the  year  1927,  and  was  there- 
fore  not   functioning   when   tax   title   deeds   were, 
taken  by  the  counties.     It  was  also  held  that  tax 
title  deeds  taken  for  lands  in  irrigation  districts 
(taken  prior  to  amendment  of  section  2215,  Laws 
of  1937,  Chapter  63,  Sec.  1,  p.  106)   extinguished 
all  liens  and  encumbrances  against  the  lands.   State 
ex  rel  Malott  vs.  Cascade  County,  et  al.,  94  Mont. 
394,  406;  Rosebud  Land  &  Improvement   Co.   vs. 
Carterville  Irrigation  District,  et.  al.,  102  Mont.  465. 
The  registry  fund  above  described  appears  to  be 
the  only  fund  to  which  the  bondholders  may  have 
recourse  in  this  proceeding  to  apply  on  the  bonded 
indebtedness  of  the   district.     Distribution  to  the 
bondholders  apparently  is  required  to  be  made  on 
a  pro  rata  basis.     State  ex  rel  Central  Auxiliary 
Corporation  vs.  Rorabeck,  County  Treasurer,  et  al., 
Ill   Mont.   320.    The   legal   rights   to   distribution 
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became  fixed  and  are  determinable  as  of  the  date 
the  money  was  deposited  in  the  registry  of  the 
court. 

The  claim  by  counsel  for  the  bondholders  that 
assessments  made  against  personal  property  which 
became  a  lien  on  real  estate  are  inferior  in  rank 
to  assessments  made  for  the  purposes  of  the  [157] 
irrigation  district,  seems  to  be  clearly  established 
to  the  contrary  in  the  supplementary  brief  by  the 
Government,  wherein  statutes  and  authorities  are 
cited  which,  in  the  court's  opinion,  i)lainly  declare 
the  law  on  the  facts  presented  here.  The  following 
concluding  statement  of  counsel  appears  therein: 
"It  will  be  noted  that  until  Section  2215.9  was 
amended  by  enactment  of  the  1937  legislative  ses- 
sion that  assessments  of  an  irrigation  district  were 
inferior  to  the  general  taxes.  See  Chapter  63,  page 
106,  1937  Session  Laws.  Record  will  disclose  that 
no  assessments  were  made  by  the  irrigation  district 
for  the  year  of  1937  or  subsequent  thereto.  Clearly, 
in  the  light  of  the  law  any  taxes  assessed  against 
personal  property  for  general  purposes  and  became 
a  lien  upon  the  lands  of  th.e  owner  are  superior  to 
assessments  made  to  pay  interest  on  bonds,  or  other 
purposes  in  connection  with  tlie  irrigation  district, 
and  this  is  substantially  true  by  reason  of  there 
being  no  statute  requiring  that  irrigation  district 
be  notified  l^efore  taxes  on  personality  of  an  owner 
would  ];e  permitted  to  l)ecome  a  lien  against  the 
lands  superior  to  the  lien  of  bondholders  or  assess- 
ments made  for  the  irrigation  district," 

It  appears  that  the  irrigation  district  was  legally 
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organized  and  that  the  irrigable  area  subject  to 
tlie  lien  of  the  bondholders  was  fixed  and  deter- 
mined by  the  board  of  directors  as  provided  by 
law,  and  that  this  was  done  prior  to  the  making  of 
assessments  and  the  issuance  of  bonds.  So  far  as 
can  be  ascertained  from  the  record  none  of  the 
land  OAvners  in  the  district  ever  paid  any  of  these 
assessments  or  any  part  of  the  bonded  indebtedness, 
and  none  of  the  lands  designated  by  the  board  of 
directors  as  irrigable  were  ever  irrigated.  Section 
7235,  M.C.  1921,  as  amended  by  Chapter  147,  Ses- 
sion Laws  of  1923,  p.  473. 

Dawson  County,  Montana,  offered  to  sell  4,164.69 
acres  of  land  to  the  Government  for  the  considera- 
tion of  $23,526,  and  in  this  offer  of  sale  there  was 
no  division  of  the  lands  to  be  sold  into  tracts.  Here 
is  the  offer  and  agreement  referred  to:  [158] 
"It  is  hereby  stipulated  and  agreed  by  and  between 
the  County  of  Dawson,  State  of  Montana,  acting 
by  and  through  the  Board  of  County  Commission- 
ers, and  the  United  States,  that  for  all  purposes  of 
this  condemnation  proceeding  the  price  and  value 
of  tract  No.  494,  containing  4,164.69  acres,  more 
particularly  described  in  the  petition  filed  herein, 
shall  be  the  sum  of  $23,526.00  and  that  the  award 
of  the  court,  or  any  appraisers,  or  commissioners 
appointed  by  the  court  in  this  proceeding,  may  be 
$23,526.00." 

Counsel  for  the  Government  states  that  the  lands 
were  divided  into  tracts  as  shown  by  the  complaint 
in  order  to  determine  who  should  be  named  as  par- 
ties defendant  and  in  what  tracts  or  parcels  of  land 
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they  miglit  claim  an  interest,  and  in  this  connection 
counsel  further  stated:  "The  sums  allocated  to  the 
respective  tracts  constituted  a  division  of  the  com- 
pensation deposited  in  the  registry  of  the  court 
based  upon  appraisals  made  by  representatives  or 
agents  of  the  United  States,  and  was  provided  for 
me  ns  attorney  for  the  Government,  by  Harry  C. 
Anderson,  Project  Manager  of  the  Buffalo  Rapids 
Project.  The  same  statement  applies  as  to  the  lands 
offered  for  sale  to  the  Government  by  Prairie 
County,  Montana,  and  particularly  as  to  the  allo- 
cation thereof  to  the  respective  tracts.  So  far  as 
the  writer  knows,  Dawson  County,  Montana,  was 
not  consulted  at  any  time  or  at  all  as  to  the  allo- 
cation of  the  compensation  to  the  respective  tracts 
of  land.  Assurance,  however,  was  given  to  Mr.  D.  C. 
Warren,  Attorney  for  Dawson  County,  Montana, 
that  commissioners  appointed  would  be  requested 
to  award  a  sum  equal  to  the  offer  made  and  like 
assurance  was  given  to  the  County  Attorney  of 
Prairie  County,  Montana,  and  awards  were  so  made 
by  the  commissioners." 

Where  the  purchase  price  of  property  has  been 
agreed  upon  by  the  owner  and  the  Government,  and 
the  latter  should  thereafter  commence  condemnation 
proceedings,  the  price  agreed  upon  is  still  binding 
upon  both  parties.  Bank  of  Edenton  v.  IT.  S.  251, 
254;  Danforth  v.  IT.  S.  308  U.  S.  271,  282;  Oliver 
V.  IT.  S.  156  F(2),  281,  282.  [159] 

Counsel  exX)lains  that  the  lands  were  condemned 
so  as  to  avoid  any  question  relating  to  title,  and  that 
an  effort  was  made  to  name  as  defendants  all  per- 
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sons  who  might  claim  any  interest  in  the  lands  or 
any  part  thereof. 

The  court  has  read  the  transcript  of  the  hearings 
and  the  minutes  of  the  irrigation  district  on  the 
designation  of  irrigable  areas  and  the  levying  of 
assessments  thereon,  that  is,  for  the  purposes  of  the 
irrigation  district,  and  it  would  seem  that  the  com- 
missioners have  fairly  complied  with  the  law  in 
that  respect. 

The  Counties  of  Dawson  and  Prairie  had  a  first 
lien  on  the  compensation  deposited  in  the  registry 
of  the  court  to  the  extent  of  the  general  taxes  delin- 
quent and  unpaid  against  the  lands  in  question  at 
the  time  the  tax  deeds  were  taken,  and  statements 
were  furnished  to  the  court  of  the  amounts  claimed 
to  be  due  the  counties  respectively  by  reason  of  such 
delinquent  and  unpaid  taxes  at  the  time  they 
applied  to  the  court  for  distribution  of  the  sum  to 
which  each  county  claimed  to  be  entitled,  and  such 
payments  were  made  accordingly.  Counsel  for  the 
bondholders  allege  that  an  overpayment  has  been 
made  by  the  court  to  Dawson  County  and  also  to 
Prairie  County  as  hereinbefore  set  forth,  and 
counsel  for  Dawson  County  claims  that  his  client 
is  entitled  to  all  the  money  still  remaining  in  the 
registry  of  the  court. 

No  part  of  the  Yale  tract  w^as  designated  as  irri- 
gable land  and  was  therefore  not  subject  to  the  lien 
of  the  bondholders,  and  the  compensation  deposited, 
after  payment  of  any  taxes  that  may  be  found  delin- 
quent, should  be  distributed  to  the  former  owners 
of  said  tract.    As  to  the  tract,  1-47  and  1-53,  the 
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court  is  satisfied  tliat  the  compensation  therefor  on 
deposit  in  the  registry  of  the  court  should  be  distrib- 
uted to  the  Scottish  American  Mortgage  Co.,  Ltd., 
or  its  assignee.  It  seems  doubtful  whether  any  por- 
tion of  this  tract  in  Sec.  14  was  ever  properly 
included  or  properly  designated  as  an  irrigable 
area,  and  reference  is  made  to  consideration  here- 
tofore given  this  subject.  [160] 

In  regard  to  the  recent  question  propounded  by 
the  court  to  counsel  on  the  subject  of  proper  distri- 
bution of  funds  in  the  court  registry  only  one  brief 
has  been  received,  and  that  one  came  from  Mr. 
Leonard,  who  is  entitled  to  commendation  for  his 
research,  although  the  question  was  only  partly 
answered;  however,  upon  further  consideration  of 
the  subject  distribution  will  be  made  in  the  manner 
herein  set  forth. 

Messrs.  O'Neil  and  Leonard,  representing  the 
bondholders,  have  suggested  to  the  court  the  pro- 
priety of  allowing  them  compensation  for  legal 
services  rendered  the  bondholders,  intending  that 
such  allowance  should  be  fixed  by  the  court  in  a 
sum  commensurate  with  the  value  thereof  and  be 
paid  to  them  out  of  the  registry  of  the  court.  It 
would  appear  that  such  services  have  inured  to  the 
benefit  of  the  parties  thus  represented,  but  that  no 
authority  has  been  cited,  and  the  court  knows  of 
none,  which  would  authorize  the  payment  of  counsel 
fees  as  requested  in  a  proceedings  of  this  kind. 

After  consideration  of  the  calculations  submitted 
by  Messrs.  Leonard  and  O'Neil  on  the  subject  of 
overpayment  from  the  registry  of  the  court  to  the 
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counties,  Dawson  and  Prairie,  the  court  has  come 
to  the  conclusion  that  counsel  have  accurately  set 
forth  the  total  amounts  actually  due  the  counties, 
and  the  exact  amounts  representing  the  overpay- 
ments made  to  the  counties,  which  amounts  will  be 
added  to  the  sum  now  remaining  in  the  registry  as 
due  the  bondholders,  and  the  excess  payments  will 
be  ordered  returned  by  the  counties  to  the  registry 
of  the  court.  The  overpayment  to  Dawson  County 
is  the  sum  of  $3,315.06,  and  the  overpayment  to 
Prairie  County  is  the  sum  of  $327.86. 

The  statement  of  facts  in  respect  to  overpayment 
to  the  counties  appears  on  page  5  of  counsel's  brief, 
received  June  21st,  1947,  reading  as  follows.  [161] 

''Correction  on  Distribution 

"As  shown  by  the  files  the  complaint  divided  the 
lands  into  twenty-four  separate  tracts  with  sepa- 
rate ownership  and  interests  and  the  answer  of 
Dawson  County  conformed  thereto  and  said  County 
made  claim  to  said  fourteen  tracts  and  Prairie 
County  made  claim  to  seven  tracts;  the  details  in 
that  respect  are  shown  by  the  answers.  Through 
error  and  nearly  a  year  prior  to  the  actual  deter- 
mination of  the  value  of  the  separate  tracts  and 
in  accordance  with  an  advance  estimate  on  each  of 
said  tracts  on  July  11,  1944,  Dawson  County  was 
paid  on  tracts  494-1  to  494-14,  the  sum  of  $10,628.57 
and  Prairie  County  was  paid  on  tracts  511-1  to 
511-7,  $2725.54,  but  when  the  commission  finally 
made  the  award  and  the  final  judgment  was  entered 
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establishing  the  award  the  following  errors  were 
ascertained  which  are  beyond  dispute,  to  wit: 

County  was  paid 
Dawson  County  estimated  tax 

Tract  494-8    award $    680.50  $    695.58 

Tract  494-11  award 995.00  2,348.94 

Tract  494-13  award 606.90  2,552.94 

Total  $2,282.40  $5,597.46 

Hence,  the  county  was  overpaid  $3,315.06 

Paid  estimated 
Prairie  County  taxes 

Tract  511-6  award $    890.00  $1,217.86 

Prairie  County  was  overpaid  on  that  tract  $327.86 

The  mistake  is  evident  and  was  easily  made.  There 
is  no  dispute  as  to  the  general  taxes  but  the  awards 
on  the  separate  tracts  in  the  tracts  mentioned  were 
less  than  the  taxes.  It  is  possible  that  the  commis- 
sioners could  have  increased  the  awards  but  did  not 
do  so  and  hence  under  Section  258a  it  is  proper,  we 
submit,  for  the  Court  to  enter  a  judgment  against 
the  United  States  for  the  additional  sum  of  $3642.92, 
representing  the  excess  awards  made  to  the  Coun- 
ties on  the  tracts  above  as  the  Counties  got  more 
than  the  awards  which  is  clearly  improper." 

Counsel  for  the  Government  agrees  that  the  fig- 
ures on  overpayment  to  the  counties  submitted  by 
counsel  for  the  bondholders  is  substantially  correct 
and  should  be  accepted  by  the  court.  Counsel  for 
Dawson  County  has  not  filed  any  brief  or  made  any 
showing  in  response  to  the  recent  request  of  the 
court  relating  [162]  to  the  subject  of  distribution  of 
the  funds,  but  has  taken  issue  with  counsel  for 
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the  bondholders  and  the  Government  relating  to 
overpayment  to  the  counties,  with  which  the  court 
is  unable  to  agree. 

Accordingly  it  is  ordered  and  this  does  order 
that  the  Counties,  Dawson  and  Prairie,  return 
forthwith  to  the  registry  of  the  court  the  respective 
amounts  above  set  forth  as  overpayments,  and  in 
default  thereof,  the  proper  authorities  of  the  Grov- 
ernment  will  be  so  advised,  in  order  that  proceedings 
may  be  commenced  for  the  recovery  of  such  over- 
payments ;  and  in  the  meantime,  under  Section  258a 
judgment  for  the  additional  sum  of  $3642.92,  rep- 
resenting the  overpayments,  will  be  ordered,  and  is 
hereby  ordered,  entered  against  the  United  States, 
and  distribution  of  the  funds  in  the  registry  of  the 
court  will  be  made  according  to  the  foregoing  deci- 
sion.   Exceptions  are  allowed  counsel. 

CHARLES  N.  PRAY, 
Judge. 
[Endorsed]:    Filed  Sept.  4,  1947.  [163] 
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Thereafter,  on  October  25,  1947,  a  Notice  of 
Appeal  by  Dawson  County,  Montana,  was  duly  filed 
herein,  as  follows,  to-wit:  [164]  '' 

[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To  United  States  of  America,  Plaintiff,  and  to 
Messrs.  John  B.  Tansil  and  Charles  W.  Bun- 
tin,  Its  Attorneys  in  Fact,  and  to  Messrs.  P.  F. 
Leonard  and  Desmond  J.  O'Neil,  Attorneys  for 
Certain  Bondholders,  and  to  the  Clerk  of  the 
Above-Entitled  Court : 

You  and  each  of  you  will  please  take  notice  that 
the  defendant,  Dawson  Coimty,  Montana,  a  body 
politic  and  corporate,  in  the  above-entitled  action, 
by  and  through  the  undersigned,  its  attorneys, 
hereby  appeals  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  from  the  decision 
of  the  Court  entered  in  the  said  action  on  Sep- 
tember 4,  1947,  and  to  parts  thereof  as  follows: 

I. 

On  page  9,  paragraph  II,  beginning  in  Line  5 
reading  ''It  is  ordered  and  this  does  order  that 
the  Counties  of  Dawson  and  Prairie  return  forth- 
with to  the  Registry  of  the  Court  the  respective 
amounts  above  set  forth  as  overpayments"  being 
the  sum  of  Three  Thousand  Three  Hundred  Fifteen 
and  06/100  Dollars  ($3,315.06)  as  to  Dawson  County 
and  the  sum  of  Three  Hundred  Twenty-Seven  and 
86/100  Dollars  ($327.86)  as  to  Prairie  County." 
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II. 

That  part  of  the  decision  of  the  Court  herein- 
before referred  to  on  page  9  thereof,  beginning  at 
line  14  in  paragraph  II  reading  ''and  distribution 
of  the  funds  in  the  Registry  of  the  Court  will  be 
made  according  to  the  [165]  foregoing  decision" 
which  judgment,  order  and  decision  distributed  to 
the  bondholders  of  the  Upper  Glendive-Fallon  Irri- 
gation District,  a  party  defendant  in  said  action, 
the  sum  of  Sixteen  Thousand  Two  Hundred  Twelve 
and  49/100  Dollars  ($16,212.49),  moneys  due  appel- 
lant herein. 

Dated  this  25th  day  of  October,  1947. 

/s/  D.  C.  WARREN, 
/s/  E.  W.  POPHAM, 
Attorneys  for  Defendants  and  Appellant  Dawson 
County,  Montana. 

[Endorsed] :     Filed  Oct.  25,  1947.  [166] 
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Thereafter,  on  October  25,  1947,  Cost  Bond  on 
A23peal  was  duly  filed  herein,  being  as  follows,  to- 
wit:  [169] 

[Title  of  District  Court  and  Cause.] 

COST  BOND  ON  APPEAL 

Know  All  Men  by  These  Presents: 

That  we,  Dawson  County,  Montana,  a  body  poli- 
tic and  corporate,  as  Principal,  and  The  National 
Surety  Corporation,  a  corporation,  as  Surety,  are 
held  and  firmly  bound  unto  the  United  States  of 
America  in  the  full  sum  of  Two  Hundred  Fifty  Dol- 
lars ($250.00)  to  be  paid  to  said  United  States  of 
America,  to  which  payment  well  and  truly  to  'be 
made  we  bind  ourseh^es,  our  successors  and  assigns, 
jointly  and  severally  by  these  presents. 

Sealed  with  our  seals  this  25th  day  of  October  in 
the  year  of  1947. 

Whereas,  lately  in  the  above-entitled  action,  a 
decision  was  rendered  against  the  Defendant,  Daw- 
son County,  Montana,  therein  and  the  said  Defend- 
ant is  about  to  appeal  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  from  the 
said  decisions  and  order  therein  contained  to  reverse 
said  judgment,  order  and  decision. 

Now,  therefore,  the  condition  of  the  above  obli- 
gation is  such  that  if  the  above-named  Defendant 
shall  pay  all  costs  if  the  said  appeal  is  dismissed 
or  the  judgment,   order  and  decision   affirmed   or 
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shall  pay  such  costs  as  the  appellate  court  may 
award  if  the  said  judgment,  order  and  decision  is 
modified,  then  the  above  obligation  to  be  void,  other- 
wise to  remain  in  full  force  and  virtue.  [170] 

In  accordance  with  Rule  90  of  the  Rules  of  the 
above-named  Court  of  the  United  States,  for  the 
District  of  Montana,  the  said  The  National  Surety 
Corporation,  a  surety  herein,  expressly  agrees 
herein  that  in  case  of  a  breach  of  any  conditions  of 
this  bond,  that  the  above-named  Court  upon  notice 
to  the  said  surety  of  not  less  than  ten  days,  may 
proceed  summarily  in  the  above-entitled  action  in 
which  this  bond  is  being  given,  to  ascertain  the 
amount  which  the  said  surety  is  bomid  to  pay  on 
account  of  such  breach,  and  render  judgment  there- 
for against  the  said  surety  and  award  execution 
therefor. 

[Seal]  DAWSON  COUNTY, 

MONTANA, 
A  Body  Politic  and 
Corporate. 

By  /s/  A.  W.  EDWARDS, 

Chairman  of  Its  Board  of 
Commissioners. 

[Seal]  THE  NATIONAL  SURETY 

CORPORATION, 

By  /s/  D.  C.  WARREN, 

Its  Attorney  in  Fact. 

[Endorsed] :     Filed  Oct.  25,  1947.  [171] 
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Thereafter,  on  December  3,  1947,  an  Order  was 
filed  and  entered  herein,  extending  time  for  filing 
and  docketing  the  Record  on  Appeal  in  the  United 
States  Circuit  Court  of  Appeals,  said  Order  being 
as  follows,  to-wit:  [184] 

[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  TO  FILE 
RECORD  ON  APPEAL  AND  DOCKET 
ACTION 

For  good  cause  appearing,  it  is  ordered  that  the 
time  for  filing  the  record  on  appeal,  and  docketing 
the  action  in  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  in  the  above-entitled 
cause,  be  and  hereby  is  extended  to  and  including 
the  23rd  day  of  January,  A.D.  1948,  said  appeal 
being  taken  by  Dawson  County,  Montana,  from  the 
decision  and  order  of  the  Court  awarding  certain 
money  now  in  the  registry  of  the  Court  to  the  bond- 
holders involved  in  the  action. 

Dated  December  3,  1947. 

CHARLES  N.  PRAY, 
United  States  District  Judge  for  the  District  of 
Montana. 

[Endorsed] :  Filed  and  Entered  December  3, 
1947.  [185] 
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Thereafter,  on  December  4,  1947,  Notice  of  Cross 
Appeal  by  Mary  Hagen,  et  al,  was  duly  filed  herein, 
being  as  follows,  to-wit:  [186] 

[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL,  CROSS-APPEAL 

Notice  is  hereby  given  that  the  defendants  Mary 
Hagen  and  E.  B.  Clark  and  Minnie  R.  Evans,  on 
their  own  behalf  and  on  behalf  of  all  bondholders 
of  the  Upper  Glendive-Fallon  Irrigation  District, 
defendants  herein,  appeal  to  the  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  from  the  decision  of 
the  District  Court  herein  rendered  and  entered  on 
September  4,  1947,  as  to  portions  thereof  as  follows : 

I. 

From  that  portion  thereof  holding  as  follows: 

*^As  to  the  Yale  tract,  No.  1-27,  it  does  not 
appear  that  it  was  susceptible  of  irrigation, 
was  ever  assessed  for  that  purpose,  or  that  it 
was  obtained  from  either  of  the  counties,  or  that 
the  irrigation  district  or  bondholders  have  any 
lien  upon  the  compensation  of  $758  deposited 
in  the  registry  of  the  court  to  the  credit  of  this 
piece  of  land. 

''The  land  designated  as  the  Scottish  Ameri- 
can Mortgage  Co.  tract,  Nos.  1-47,  and  1-53, 
for  which  $425.  was  deposited  in  the  registry, 
does  not  appear  to  have  been  legally  embraced 
in  the  irrigation  district  in  the  absence  of  notice 
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or  consent,  and  that  upon  foreclosure  in  which 
the  irrigation  district  was  included  as  a  party 
defendant,  no  claim  of  lien  or  otherwise  was 
made  by  such  defendant.  The  irrigation  dis- 
trict and  the  bondholders  do  not  appear  to  have 
any  interest  in  the  distribution  of  this 
fund."*  *  *  [187] 

"No  part  of  the  Yale  tract  was  designated 
as  irrigable  land  and  was  therefore  not  subject 
to  the  lien  of  the  bondholders,  and  the  compen- 
sation deposited,  after  payment  of  any  taxes 
that  may  be  found  delinquent,  should  be  dis- 
tributed to  the  former  owners  of  said  tract.  As 
to  the  tract,  1-47  and  1-53,  the  court  is  satisfied 
that  the  compensation  therefor  on  deposit  in  the 
registry  of  the  court  should  be  distributed  to 
the  Scottish  American  Mortgage  Co.,  Ltd.,  or 
iis  assignee.  It  seems  doubtful  whether  any 
portion  of  this  tract  in  Sec.  14  was  ever  prop- 
erly included  or  properly  designated  as  an  irri- 
gable area,  and  reference  is  made  to  considera- 
tion heretofore  given  this  subject." 

11. 

From  that  portion  thereof  as  follows : 

''Messrs.   O'Neil  and  Leonard,  representing 

the  bondholders,  have  suggested  to  the  court 

the  propriety  of  allowing  them  compensation 

for   legal    services   rendered    the   bondholders, 

"'    ■    intending  that  such  allowance  should  be  fixed 

'       'by  the  court  in  a  sum  commensurate  with  the 
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value  thereof  and  be  paid  to  them  out  of  the 
registry  of  the  court.  It  would  appear  that  such 
services  have  inured  to  the  benefit  of  the  parties 
thus  represented,  but  that  no  authority  has  been 
cited,  and  the  court  knows  of  none,  which  would 
authorize  the  payment  of  counsel  fees  as 
requested  in  a  proceeding  of  this  kind." 

That  the  court  should  have  allowed  reasonable 
attorneys  fees  against  the  funds  to  be  distributed 
to  all  bondholders  as  they  will  receive  the  benefit 
of  the  defense  maintained  by  the  bondholders  and 
should  bear  the  reasonable  expense  and  burdens 
thereof. 

III. 

That  the  order  or  decision  in  this  case  should 
require  payment  of  interest  as  follows:  [188] 

Interest  should  be  charged  to  the  United  States 
from  the  time  of  deposit  until  the  time  of  decision 
and  interest  should  be  charged  on  the  judgment 
and  on  the  moneys  due  on  distribution  from  entry 
of  judgment. 

This  is  a  cross-appeal  by  said  appellees. 

Dated  this  18th  day  of  November,  1947. 

D.  J.  O'NEIL, 
P.  F.  LEONARD, 

Attorneys    for    Said    Defendants,    Appellees    and 
Cross- Appellants. 

[Endorsed] :     Filed  Dec.  4,  1947.  [189] 
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Thereafter,  on  December  4,  1947,  Statement  of 
Points  under  Cross  Appeal  was  duly  tiled  herein, 
being  as  follows,  to-wit:  [192] 

[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  UNDER   CROSS 
APPEAL,  RULE  75(D) 

The  points  upon  which  the  cross  appellants  in- 
tend to  rely  upon  the  appeal  are: 

I. 

The  District  Court  was  unauthorized  to  exclude 
from  the  Upper  Glendive-Fallon  Irrigation  District 
the  Yale  tract  No.  1-27  and  the  Court,  without  au- 
thority, deprived  the  bondholders  of  their  lien  on 
said  lands  and  their  right  to  compensation  thereby 
to  the  extent  of  $758.00. 

II. 

The  District  Court  was  unauthorized  to  exclude 
from  the  Upper  Glendive-Fallon  Irrigation  District 
the  Scottish  American  Mortgage  Co.,  Ltd.,  tract 
Nos.  1-47  and  1-53  and  the  Court,  without  authority, 
deprived  the  bondholders  of  their  lien  on  said  lands 
and  their  right  to  compensation  thereby  to  the  ex- 
tent of  $425.00. 

III. 

That  all  bondholders  have  received  the  benefit  of 
the  defense  presented  and  maintained  by  attorneys 
D.  J.  O'Neil  and  P.  F.  Leonard,  and  all  bondholders 
should  share  in  the  reasonable  expense  of  this  litiga- 
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tion  and  a  reasonable  attorneys'  fee  should  be  al- 
lowed and  charged  against  all  bondholders. 

ly. 

That  the  United  States  should  be  charged  with 
interest  on  the  funds  deposited  until  entr}^  of  judg- 
ment and  from  the  time  of  entry  of  judgment  in- 
terest should  be  charged  on  the  [193]  amount  di- 
rected to  be  distributed  either  against  the  United 
States  or  Dawson  County,  the  appellant. 

Dated  this  18th  day  of  November,  1947. 

D.  J.  O'NEIL 
P.  F.  LEONARD, 

Attorneys  for  said  Defendants,  Appellees  and  Cross 
Appellants. 

[Endorsed] :     Filed  Dec.  4,  1947.  [194] 


In  the  District  Court  of  the  United  States  in  and 
for  the  District  of  Montana 

CERTIFICATE  OF  CLERK  TO  TRANSCRIPT 
OF  RECORD  ON  APPEAL 

United  States  of  America, 
District  of  Montana 

I,  H.  H.  Walker,  Clerk  of  the  United  States  Dis- 
trict Court  for  the  District  of  Montana,  do  hereby 
certify  and  return  to  The  Honorable,  The  United 
States    Circuit    Court   of   Appeals   for   the    Ninth 
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Circuit,  that  the  foregoing  volume  consisting  of 
198  pages,  numbered  consecutively  from  1  to  198 
inclusive,  constitutes  a  full  true  and  correct  tran- 
script of  all  portions  of  the  record  in  case  number 
348,  United  States  of  America  vs.  Paul  T.  Markey, 
et  al,  designated  by  the  parties  as  the  record  on 
appeal  therein,  except  item  12  in  appellants'  desig- 
nation which  was  by  the  Court  excluded  from  the 
record  on  appeal  herein,  and  except  items  1  and  2 
in  appellees'  and  cross-appellants'  designation  for 
additional  portions  of  the  record  on  appeal  which 
are  incorporated  in  this  transcript  on  appeal  by  ap- 
pellants' designation,  and  except  items  4,  5,  8  and  9 
in  appellees'  designation  for  additional  portions  of 
the  record  which  are  original  exhibits,  the  said 
original  exhibits  being  transmitted  to  the  United 
States  Circuit  Court  of  Appeals  pursuant  to  order 
of  this  Court  dated  December  22,  1947. 

I  further  certify  that  the  costs  of  the  transcript 
on  appeal  herein  amount  to  the  sum  of  Thirty-four 
and  60/lOOths  Dollars,  ($34.60),  the  appellant  hav- 
ing paid  $24.30  thereof,  and  the  appellees  and  cross- 
appellants  having  paid  $10.30  thereof. 

Witness  my  hand  and  the  seal  of  said  Court  at 
Great  Falls,  Montana,  this  22nd  day  of  December, 
A.  D.  1947. 

H.  H.  WALKER, 

Clerk,  U.  S.  District  Court, 
District  of  Montana. 

By  /s/  C.  G.  KEGEL, 

Deputy  Clerk.  [198] 
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[Endorsed]:  No.  11821.  United  States  Circnit 
Court  of  Appeals  for  the  Ninth  Circuit.  Dawson 
County,  Montana,  Appellant,  vs.  Mary  Hagen,  E.  B. 
Clark  and  Minnie  R.  Evans,  on  their  own  behalf 
and  on  behalf  of  all  bondholders  of  the  Upper  Glen- 
dive-Fallon  Irrigation  District  of  the  State  of  Mon- 
tana, and  United  States  of  America,  Appellees,  and 
Mary  Hagen,  E.  B.  Clark  and  Minnie  R.  Evans,  on 
their  own  behalf  and  on  behalf  of  all  bondholders 
of  the  Upper  Glendive-Fallon  Irrigation  District  of 
the  State  of  Montana,  Appellants,  vs.  Edna  Yale, 
Allen  W.  Yale  and  Ruby  Yale,  his  wife  and  Ruth 
Petterson  and  Hans  Petterson,  her  husband.  The 
Scottish  American  Mortgage  Company,  Limited, 
United  States  of  America,  Dawson  County  and 
Prairie  County,  Appellees.  Transcript  of  Record. 
Upon  Appeals  from  the  District  Court  of  the 
United  States  for  the  District  of  Montana. 

Filed  December  29,  1947. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  11821 

DAWSON  COUNTY,  MONTANA,  a  body 
political  and  corporate. 

Appellant, 
vs. 
MARY  HAGAN,  et  al, 

Appellees. 

STATEMENT  OF  POINTS  ON  WHICH  AP- 
PELLANT INTENDS  TO  RELY  ON  THIS 
APPEAL  AND  DESIGNATION  OF  PARTS 
OF  RECORD  WHICH  APPELLANT 
THINKS  NECESSARY  FOR  CONSID- 
ERATION THEREOF 

Appellant  intends  to  rely  on  this  appeal  on  the 
contentions  that  the  District  Court  of  the  United 
States  for  the  District  of  Montana,  being  the  trial 
court  below,  erred : 

1.  In  adopting  the  so-€alled  "Equity  Rule"  in 
making  distribution  to  the  bondholders  of  the 
Uj)per  Glendive-Fallon  Irrigation  District, 
for  the  reason  that  the  said  bondholders  had 
no  lien  on  the  lands  involved  herein,  title  to 
the  same  having  passed  to  Appellant  by  tax 
deeds,  which  under  Montana  law  created  a 
new  title  in  Appellant,  free  and  clear  of  all 
liens  and  encumbi'ances  against  the  land. 
(Paragraph  2,  Lines  16  to  24,  inclusive,  Page 
3,  Decision  of  the  Court,  filed  September  4, 
1947). 
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2.  In  finding  an  overpayment  to  Appellant 
(Page  8,  Paragraph  1  of  Page  9,  Lines  1  to 
4,  inclusive,  Decision  of  the  Court,  filed  Sep- 
tember 4,  1947),  the  same  being  in  conflict 
vvdth  that  part  of  the  Court's  decision  set 
forth  on  Page  6,  Paragraph  3,  Lines  11  to  24, 
inclusive. 

3.  Distribution  of  the  funds  in  the  registry  of 
the  Court,  as  ordered  in  Paragraph  1,  Page  9, 
Lines  5  to  16,  inclusive.  Decision  of  the  Court 
filed  September  4,  1947,  is  improper,  being  in 
fact  a  collateral  attack  on  the  tax  title  of  Ap- 
pellant to  the  lands,  contrary  to  all  of  the  pro- 
visions of  Montana  law  relating  to  tax  deed 
titles. 

Exceptions  to  all  of  the  foregoing  were  allowed 
counsel  by  the  Court  in  its  decision  of  September 
4,  1947. 

The  points  of  law  upon  which  Appellant  intends 
to  rely,  stated  in  general  terms,  are  as  follows: 

1.  That  Appellant  by  contract  sold  to  the  United 
States  4164.69  acres  of  land  for  an  agreed  con- 
sideration of  $23,526.00  by  written  stipulation 
entered  into  September  3,  1941,  conforming  to 
previous  options,  resolutions  and  agreements 
entered  into  prior  thereto,  possession  being 
taken  by  the  United  States  of  said  lands,  and 
the  present  action  being  brought  only  for  the 
purpose  of  quieting  title.  (Decisioii  of  the 
Court,  filed  September  4,  1947,  Paragraph  2, 
Page  1,  Lines  5  to  16,  inclusive ;  Paragraph  2, 
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Page  4,  Lines  31  to  34,  inclusive;  Page  5, 
Lines  1  to  8,  inclusive,  and  Paragraph  2,  Page 
5,  Lines  29  to  34,  inclusive.) 

2.  Appellant  was  the  owner  in  fee  under  tax 
deeds  to  the  lands  sold  by  it  to  the  United 
States,  none  of  which  were  subject  to  any 
liens  of  bondholders  of  the  Upper  Glendive- 
Fallon  Irrigation  District.  (Answer  of  Daw- 
son County,  tiled  March  20,  1944;  Declaration 
of  Taking,  filed  March  23,  1940;  Stipulation 
of  Dawson  County,  filed  October  23,  1946.) 

3.  Appellant  had  prior  right  to  all  of  its  general 
taxes  of  said  4164.69  acres  for  the  full  con- 
sideration thereof,  as  agreed  upon  by  the 
United  States  and  Dawson  County,  and  not 
subject  to  division  into  tracts  made  by  the 
Federal  agencies  for  their  convenience.  (De- 
cision of  the  Court,  filed  September  4,  1947, 
Paragraph  3,  Page  6,  Lines  11  to  24,  inclusive, 
and  Paragraph  1,  Page  5,  Lines  9  to  28,  in- 
clusive.) 

Therefore,  pursuant  to  Rule  19,  Paragraph  6, 
Appellant  designates  for  printing  herein  the  fol- 
lowing documents  in  the  record  as  certified  and  filed, 
except  in  so  far  as  there  may  be  duplications  therein 
of  documents  and  papers: 

1.  Second  amended  complaint,  filed  March  27, 
1944. 

2.  Answer  of  Dawson  County,  filed  May  20,  1944. 
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3.  Eeply  of  Dawson  County,  filed  May  20,  1944. 

4.  Order  of  Distribution,  filed  July  11,  1944. 

5.  Petition  for  Distribution  of  Dawson  County, 
filed  June  25,  1946. 

6.  Stipulation  of  Dawson  County,  filed  October 
23,  1946. 

7.  Decision  of  the  Court,  filed  September  4,  1947. 

8.  Notice  of  Appeal,  filed  October  25,  1947. 

9.  Cost  Bond  on  Appeal,  filed  October  25,  1947. 

10.    Statement  of  Points  on  which  Appellant  In- 
tends to  Rely,  filed  January  19,  1948. 

Dated  this  17th  day  of  January,  1948. 

/s/  D.  C.  WARREN, 
/s/  E.  W.  POPHAM, 

Attorneys  for  Appellant. 

Service  of  a  copy  of  the  within  Statement  of 
Points  on  w4iich  Appellant  intends  to  Rely  on  this 
Appeal  and  Designation  of  parts  of  Record  which 
Appellant  thinks  necessary  for  consideration 
thereof,  is  hereby  acknowledged  this  17th  day  of 
January,  1948. 

/s/  P.  F.  LEONARD, 

/s/  DESMOND  J.  O'NEIL, 

Attorney  for  Appellees, 
Glendive,   Montana. 

[Endorsed]  :     Filed  Jan.  19,  1948. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

STATEMENT  OF  POINTS  AND  DESIGNA- 
TION OF  RESPONDENTS  AND  CROSS- 
APPELLANTS  MARY  HAGEN,  ET  AL. 

I. 

Respondents  and  cross-appellants  adopt  as  their 
points  on  appeal,  their  statement  of  points  under 
cross  appeal  and  now  appearing  in  the  transcript. 

II. 

The  said  respondents  and  cross-appellants  also 
designate  for  printing  the  following  additional  por- 
tions of  the  transcript  not  designated  by  the  appel- 
lant: 

1.  Return  and  report  of  the  Commissioners  ap- 
pointed in  condemnation  describing  property 
and  fixing  compensation,  filed  October  1,  1945. 

2.  Statement  dated  April  19,  1947,  showing  lands 
involved  and  dates  county  took  tax  deeds. 

3.  Answer  counter  claim  and  cross  complaint 
filed  by  Mary  Hagen,  E.  B.  Clark,  Minnie  R. 
Evans  on  their  behalf  and  on  behalf  of  all 
bondholders  filed  May  13,  1944. 

4.  Petition  for  distribution  of  bondholders  filed 
October  21,  1946. 

5.  Final  judgment  in  condemnation  filed  Decem- 

ber 5,  1945. 

6.  Notice  of  cross  appeal  of  Hagen,  et  al.  filed 
December  4,  1947. 
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7.  Bond  on  Cross  appeal  filed  November .  . ,  1947. 

8.  Statement  of  points  under  Cross  appeal  filed 
December  4,  1947. 

III. 

The  respondents  and  cross  appellants  now  re- 
spectfully request  the  above  entitled  Circuit  Court 
of  Appeals  to  consider  on  appeal  as  a  part  of  the 
transcript  and  without  printing  the  following  orig- 
inal exhibits  which  cannot  be  easily  printed  and 
which  would  involve  excessive  expense  in  the  print- 
ing or  photographic  copies  thereof: 

1.  Two  large  statements  with  figures,  marked 
Dawson  County  exhibit  No.  1  (and  Exhibit  A) 
showing  delinquent  taxes  and  assessments  and 
other  details. 

2.  A  large  map  of  the  Upper-Glendive  Fallon 
Irrigation  District  and  marked  Exhibit  No.  3. 

3.  Bondholders  Exhibit  No.  3,  being  a  type- 
written record  of  about  42  pages  duly  certi- 
fied by  an  Abstract  Company  and  entitled  Ab- 
stract of  the  Proceedings  of  the  Establishment 
and  Organization  of  the  Upper  Glendive- 
Fallon  Irrigation  District. 

Dated  this  22nd  day  of  January,  1948. 

/s/  D.  J.  O'NEIL, 
/s/  P.  F.  LEONAED, 

Attorneys  for  Respondents 
and  Cross-Appellants. 

[Endorsed] :     Filed  Jan.  27,  1948. 
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[Title  of  -Circuit  Court  of  Appeals  and  Cause.] 

APPLICATION  OF  MARY  HAGEN,  ET  AL. 
THAT  CERTAIN  EXHIBITS  NEED  NOT 
BE  PRINTED 

Come  now  the  respondents  and  cross-appellants, 
Mary  Hagen,  et  al.,  and  respectfully  petition  the 
court  for  permission  to  have  the  court  consider  the 
following  original  exhibits  as  now  appearing  in  the 
transcript  on  appeal  and  as  certified  to  by  the  Clerk 
of  the  United  States  District  Court  for  the  District 
of  Montana  without  jDrinting  such  exhibits  for  the 
reason  that  Exhibit  No.  1  consists  of  statements 
with  figures  which  would  be  difficult  to  print  and 
Exhibit  No.  3  is  a  large  map  which  the  court  would 
properly  refer  but  it  would  be  difficult  and  ex- 
pensive to  print  or  photograph  and  Bondholders 
Exhibit  No.  3  is  an  bstract  certified  to  by  an  Ab- 
stract Company  and  shows  the  establishment  and 
organization  and  issuance  of  bonds  of  the  Irrigation 
District  in  question  and  consists  of  about  42  pages 
and  may  be  properly  referred  to  as  an  abstract 
without  re-printing.  That  respondents  and  cross- 
appellants  have  not  fvirnished  their  counsel  with 
funds  for  printing  and  the  printing  of  said  original 
exhibits  would  be  unreasonably  expensive  and  may 
be  properly  considered  in  the  original  form  and 
request  therefor  is  made  accordingly. 

Dated  this  22nd  day  of  January,  1948. 
/s/  D.  J.  O'NEIL, 
/s/  P.  F.  LEONARD, 

Attorneys  for  Respondents 
and  Cross  Appellants. 

[Affidavit  of  mailing  attached.] 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

ORDER  THAT  CERTAIN  EXHIBITS  NEED 
NEED  NOT  BE  PRINTED 

On  Consideration  of  the  application,  and  good 
cause  therefor  appearing,  It  Is  Ordered  that  Ex- 
hibits No.  1  and  No.  3  and  Bondholder's  Exhibit 
No.  3,  need  not  be  printed  in  the  transcript  of  rec- 
ord, but  will  be  considered  by  the  Court  in  their 
original  form. 

/s/  FRANCIS  A.  GARRECHT, 

Senior  United  States 
Circuit  Judge. 
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In  the  United  States  Court  of  Appeals 
For  the  Ninth  Circuit 

No.  11,821 

Nov.  1,  1948 

DAWSON  COUNTY,  MONTANA, 

Appellant, 
vs. 

MARY  HAGEN,  E.  B.  CLARK,  MINNIE  R. 
EVANS  and  UNITED  STATES  OF  AMER- 
ICA, 

Appellees. 

MARY  HAGEN,  E.  B.  CLARK  and  MILLIE  R. 

EVANS, 

Appellants, 

vs. 

EDNA  YALE,  ALLEN  W.  YALE,  RUBY  YALE, 
RUTH  PETTERSON,  HANS  PETTERSON, 
SCOTTISH  AMERICAN  MORTGAGE  COM- 
PANY, LIMITED,  UNITED  STATES  OF 
AMERICA  and  DAWSON  COUNTY,  MON- 
TANA, 

Appellees. 

Appeals  from  the  United  States  District  Court  for 
the  District  of  Montana. 

Before  Mathews,  Bone  and  Orr,  Circuit  Judges. 

Per  Curiam. 

OPINION 

These  appeals  are  from  parts  of  a  judgment  en- 
tered on  September  4,  1947,  in  a  proceeding  by  the 
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United  States  against  Dawson  County,  Montana, 
Mary  Hagen,  E.  B.  Clark,  Minnie  R.  Evans,  Edna 
Yale,  Allen  W.  Yale,  Ruby  Yale,  Ruth  Petterson, 
Scottish  American  Mortgage  Company,  Limited, 
and  others  for  the  condemnation  of  land  in  Mon- 
tana. 

A  complaint  and  two  amended  complaints  were 
filed  by  the  United  States.  Answers  and  petitions 
for  distribution  were  filed  by  Dawson  County,  Mary 
Hagen,  E.  B.  Clark  and  Minnie  R.  Evans.  Issues 
of  fact  and  of  law  were  raised.  On  these  issues, 
hearings  were  had  and  evidence  was  taken. 

Before  entering  judgment,  the  District  Court 
should  have  made  findings  of  fact  and  should  have 
stated  conclusions  of  law.  See  §§9366,  9367  and 
9954  of  the  Montana  Revised  Codes  of  1935 ;  Coff- 
man  v.  Niece,  110  Mont.  541,  105  P.  2d  661;  40 
U.S.C.A.  §258;  Rule  81(a)  (7)  of  the  Federal 
Rules  of  Civil  Procedure.  This  was  not  done. 

Therefore  those  portions  of  the  judgment  which 
are  here  appealed  from  are  vacated,  and  the  case  is 
remanded  to  the  District  Court  with  directions  to 
make  findings  of  fact  and  state  conclusions  of  law, 
as  required  by  §§9366,  9367  and  9954  of  the  Mon- 
tana Revised  Codes  of  1935,  and  thereupon  enter 
such  judgment  as  may  be  proper. 

[Endorsed] :  Per  Curiam  Opinion.  Filed  Nov.  1, 
1948.  Paul  P.  O'Brien,  Clerk. 


NAMES  AND  ADDRESSES  OF  ATTORNEYS 


D.  C.  WARREN, 

Glendive,  Montana, 

E.  W.  POPHAM, 

Glendive,  Montana, 
CECIL  N.  BROWN, 
Terry,   Montana, 

Attorneys  for  Appellants,  Dawson  County, 
Montana,  and  Prairie  County,  Montana. 

P.  F.  LEONARD, 

Miles  City,  Montana, 
DESMOND  J.  O'NEIL, 
Miles  City,  Montana, 

Attorneys    for    Appellees,    Mary    Hagen, 
et  al. 

JOHN  B.  TANSIL, 

United  States  District  Attorney, 
Billings,  Montana, 

Attorney  for  Appellee,  United  States  of 
America.  [1*] 


*  Page  numbering  appearing  at   foot  of  page  of   original 
certified  Transcript  of  Record. 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Montana,  Billings  Division 

Civil  No.  348 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

V. 

PAUL  T.  MARKEY,  ET  AL, 

Defendants, 

MOTION  TO  ADOPT  FINDINGS  OF  FACT 
AND  CONCLUSIONS  OF  LAW. 

Comes  now  the  Defendants,  Dawson  and  Prairie 
Counties,   in  the   above   entitled   action   and  move 
the  Court  for  an  order  adopting  the  attached  Find- 
ings of  Fact  and  Conclusions  of  Law. 
/s/  D.  C.  WARREN, 
/s/  E.  W.  POPHAM, 

Attorneys  for  Dawson 
County,  Montana. 
/s/  CECIL  N.  BROWN, 

Attorney  for  Prairie  County, 
Montana. 

FINDINGS  OF  FACT 
The  above  entitled  cause  came  on  for  hearing  on 
December  13,  1946,  at  Billings,  Montana,  pursuant 
to  the  previous  order  of  the  Court,  before  the  un- 
dersigned, one  of  the  Judges  of  said  Court,  C.  M. 
Buntin,  Special  Ass't  United  States  Attorney,  ap- 
jjearing  as  ^'Amicus  Curiae,"  D.  C.  Warren,  At- 
torney for  Dawson  County  and  P.  F.  Leonard  and 
Desmond  J.  O'Neil,  Attorneys  for  Defendant  Mary 
Hagen  et  al;  bondholders  were  present: 
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Upon  the  evidence  adduced,  upon  all  of  the  rec- 
ords and  files  herein  and  after  due  consideration 
the  Court  finds  the  following:  [2] 

I. 

That  the  United  States  of  America,  the  plaintiff, 
a  sovereign  under  authority  of  law  acquired  title 
to  the  lands  described  in  its  Declaration  of  Taking, 
filed  April  27,  1942,  under  Section  258  A  40  USCA, 
to  the  lands  described  as  follows: 

Dawson  County,  Tract  No.  494 
Township  13  North,  Range  53  East 

Section  1  — S%. 

Section  10— Si^SWii,  SI/2SE14. 

Section  11— Si/s- 

Section  12— NW14,  WI/2NW14,  SW:>^,  Lots  1,  2, 
3,4. 

Section  13— Lots  2  &  3,  NW14NW14. 

Section  14— Lots  1  &  2,  Ni^SW^,  Lot  3, 
Sy2NEi4,  NW14NW14,  Ni/2SEi4,NWi/4. 

Section  15 — All. 

Section  16— SW14,  That  part  of  the  SEI/4NW14 
lying  Southeast  of  U.  S.  Highway  No.  10,  and  more 
particularly  described  as  follows:  Beginning  at  the 
Southeast  corner  of  the  SEi/4NWi^,  Thence  West 
along  the  South  line  of  said  SEi/4  NW^,  a  distance 
of  1320  feet,  thence  North  along  the  West  line  of 
said  SE14NW14,  a  distance  of  931.5  feet  to  the 
South  line  of  U.  S.  Highway  No.  10,  thence  North 
67°14'  East  along  the  South  line  of  said  highway  a 
distance  of  919.9  feet  to  its  intersection  with  the 
North  line  of  said  SE14:NW14,  thence  East  along 
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tlie  Nortli  lino  of  said  SE14NW14,  a  distance  of 
438.5  feet,  thence  South  along  the  East  line  of  said 
SE14NW14,  a  distance  of  1320  feet  to  the  point  of 
beginning,  containing  35.85  acres,  more  or  less. 

Section  21 — All  fractional  section. 

Section  22— Lots  1,  2,  3,  4,  NWi4NEi4; 
Ny2NWi4;  SWl/4NWVi. 

Section  23— Lot  8. 

Township  13  North,  Range  54  East 
Section  6— Lots  1,  2,  3,  4,  5,  6,  7,  8,  11,  12,  13, 

SE14NWI4,  NE1/4SW14,  Containing  4,164.69  acres. 

Prairie  County,  Tract  No.  511 
Township  13  North,  Range  53  East 

Section  20— NyoNEi4,  Wi^SWi^,  Ei/oSW^, 
SE34,  SyoNEi/i. 

Section  28 — Lots  1  and  2. 

Section  29— Lots  2,  3,  4,  NWi/4,  NVsNEi^, 
NW14SAV14. 

Section  30— SEI/4SE14,  Lots  3  and  4,  NE14, 
NVoSEi^. 

Containing  1,309.60  acres. 

Robert  Henderson  Estate,  Tract  No.  1-12 
Township  13  North,  Range  53  East 
Section  30— Lots  1  and  2,  and  EVsNWi^  Contain- 
ing 158.60  acres. 

Edna  Yale,  Tract  No.  1-27 
Township  13  North,  Range  53  East  [3] 
Section    16 — That   portion   of   the    NW14   lying 
northerly  of  the  following  described  line:  Begin- 
ning at  a  point  on  the  west  line  of  said  Section  16 
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which  point  lies  south  2262.5  feet  from  the  NW  cor- 
ner of  said  Section  16,  thence  N.  67°14'  E,  a  dis- 
tance of  2863  feet  to  a  point  on  the  east  line  of  said 
NWi/4  which  point  lies  south  1154.5  feet  from  the 
NE  corner  of  the  NW14  of  Section  16. 
Containing  103.55  acres. 

Scottish  American  Mortgage  Company,  Limited, 
Tracts  Nos.  1-47  &  1-53 
Township  13  North,  Range  53  East 
Section  l-^t-Lot  4  and  the  NE14NEI4  Contain- 
ing 51.77  acres. 

By  agreements  with  the  Counties  the  total  acre- 
age of  the  purchase  and  the  consideration  therefor, 
and  also  through  condemnation  proceedings  in  this 
cause,  wherein  commissioners  were  appointed  by 
the  Court  to  appraise  the  lands,  which  was  done  in 
accordance  with  the  terms  of  the  aforesaid  agree- 
ment of  purchase;  and  thereafter  they  made  their 
return  and  awarded  just  compensation  for  the  same 
total  acreage  the  same  amount  of  money  as  had 
theretofore  been  agreed  upon  between  the  Gov- 
ernment and  the  Defendant  Counties,  which  smn 
was  deposited  in  the  registry  of  the  Court. 

II. 

That  the  Defendant,  Upper  Glendive  Fallon  Ir- 
rigation District  was  created  under  the  Laws  of 
Montana  in  December,  1921,  embracing  the  lands 
described  in  the  Declaration  of  Taking,  as  Tracts 
494  and  511,  and  thereafter  took  proceedings  under 
the  Laws  of  Montana,  to  issue  Irrigation  Bonds  in 
a  total  sum  of  One  Hundred  Fifty  Thousand  and 
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00/100  ($150,000.00)  Dollars,  for  the  general  pur- 
poses of  said  District;  the  bond  issue  being  con- 
firmed by  Order  of  Court  on  December  2,  1922,  and 
thereafter  bonds  in  the  principal  amount  of  Eighty 
One  Thousand  Five  Hundred  and  00/100 
($81,500.00)  Dollars  were  sold  to  the  public,  none 
of  which  have  been  paid  as  to  principal  and  in- 
terest thereon  unpaid  since  January  1,  1928.  [4] 

IV. 

That  the  Commissioners  of  said  District  took 
legal  action  to  determine  the  area  in  each  forty  (40) 
acre  tract  in  said  District,  subject  to  assessment 
for  irrigation  taxes  and  after  said  determination 
levied  taxes  in  the  years  1922,  1923  and  1924,  for 
organization  and  other  authorized  purposes. 

V. 

That  thereafter  taxes  were  levied  for  Irrigation 
District  Purposes  in  the  years  1925  to  1938  by 
order  of  the  Public  Service  Commission  of  Mon- 
tana. 

VI. 

That  the  lands  involved  herein  were  duly  as- 
sessed for  taxes  by  the  proper  officers  of  Dawson 
and  Prairie  Counties  in  each  year  from  1923  to 
1939  and  taxes  thereon  not  having  been  paid  the 
Defendant  counties  by  due  and  legal  proceedings 
obtained  title  to  the  said  lands  by  tax  deeds  and 
thereby  the  said  defendants,  Dawson  and  Prairie 
Counties,  become  the  owners  of  said  real  estate, 
free  and  clear  of  any  and  all  encumbrance. 
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VII. 

That    thereafter   the    Counties    of   Dawson    and 
Prairie,   Montana,   by   agreement   sold   said  lands 
described  in  the  Declaration  of  Taking,  Paragraph 
I  hereof  owned  by  them,  at  the  consideration  set 
forth  therein,  as  just  compensation  to-wit: 
Dawson  County  Tract  494,  $23,526.00 
Prairie  County  Tract  511,  $7,680.00 
and  stipulations  fixing  said  values  for  said  lands 
were  duly  executed  by  the  proper  authorities  of 
said  Counties  on  September  3,  1941,  and  filed  herein 
on  October  23,  1946. 

VIII. 

That  orders  for  Distribution  were  made  thereon 
on  July  11,  1944,  distributing  to  each  of  said  Coun- 
ties the  amount  of  money  representing  the  general 
taxes  being  the  sum  of  Ten  Thousand  [5]  Six  Hun- 
dred Twenty-Eight  and  57/100  ($10,628.57)  Dol- 
lars, to  Dawson  County  and  the  sum  of  Twenty- 
Seven  Hundred  Twenty-Five  and  54/100  ($2725.54) 
Dollars  to  Prairie  County,  leaving  a  balance  in  the 
registry  of  the  Court  for  further  distribution  in  the 
sum  of  Nineteen  Thousand  Thirty-Four  and  89/100 
($19,034.89)  Dollars. 

IX. 

That  Tract  No.  1-27,  the  Yale  lands,  and  Tract 
No.  1-47  and  1-53  for  which  the  sums  of  $758.00 
and  $425.00,  respectively,  were  deposited  in  the 
registry  of  the  Court  are  not  susceptible  of  irriga- 
tion, were  never  assessed  for  that  purpose  or  that 
title  to  said  tracts  was  not  obtained  from  the  Coun- 
ties or  that  the  irrigation  District  or  the  bondhold- 


140  Datvson  County,  Montana,  vs. 

ers  have  any  lien  upon  the  compensation  deposited 
in  the  registiy  of  the  Court  as  to  these  tracts  of 
land. 

X. 
That  the  irrigation  district  was  legally  organized 
and  that  the  irrigable  area  subject  to  the  lien  of 
the   bondholders  was   fixed   and  the   board   of 

directors  as  provided  by  one  prior  to  the  making 
of  assessments  and  the  issuance  of  bonds.  So  far 
as  can  be  ascertained  from  the  record  none  of  the 
land  owners  in  the  district  ever  paid  any  of  these 
assessments  or  any  part  of  the  bonded  indebted- 
ness, and  none  of  the  lands  designated  by  the  board 
of  directors  as  irrigable  were  ever  irrigated.  Sec- 
tion 7235,  M.C.  1921,  as  amended  by  Chapter  147, 
Session  Laws  of  1923,  P.  473. 

XI. 

From  the  foregoing  Findings  of  Fact  the  Court 
makes  the  following, 

CONCLUSIONS  OF  LAW 

1.  That  the  Defendants,  Dawson  and  Prairie 
Counties  sold  to  the  Government  for  the  considera- 
tion fixed  in  the  Declaration  of  Taking,  filed  herein. 
Tracts  494  and  511,  respectively,  [6]  owned  by  them 
under  tax  deed  proceedings  wherein  said  Counties 
became  the  owners  of  said  tracts  of  real  estate  free 
and  clear  of  any  encumbrance,  and  that  the  pur- 
chase price  having  been  agreed  upon  by  the  owners 
and  the  Government  and  the  latter  having  acquired 
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title  thereto  in  this  condemnation  action,  the  price 
agreed  upon  is  binding  upon  both  parties.  Bank 
V.  Edenton  (4  Cir.)  152  Fed.  (2)  251-4. 

2.  That  the  sum  in  the  registry  of  the  Court  be 
distributed  as  follows: 

a.  To  Dawson  County  the  sum  of  Twelve  Thou- 
sand Eight  Hundred  Ninety-Seven  and  43/100 
($12,897.43)  Dollars,  balance  of  consideration 
agreed  upon  by  the  said  County  and  United  States 
of  America. 

b.  To  Prairie  County,  Montana,  the  sum  of  Four 
Thousand  Nine  Hundred  Fifty-Four  and  46/100 
($4954.46)  Dollars,  balance  of  consideration  due 
said  County  by  agreement  between  it  and  United 
States  of  America. 

c.  The  sum  of  Seven  Hundred  Fifty-Eight  and 
00/100  ($758.00)  Dollars  to  the  Yale  heirs  cover- 
ing Tract  1-27. 

d.  The  sum  of  Four  Hundred  Twenty-Five  and 
00/100  ($425.00)  Dollars  to  the  Scottish  American 
Mortgage  Company,  being  the  just  compensation 
awarded  for  Tracts  1-47  and  1-53. 

Let  judgment  be  entered  accordingly. 


District  Judge. 

[Endorsed] :   Lodged  in  Clerk's  office  Nov.   24, 
1948.  [7] 
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[Title  of  District  Court  and  Cauye.] 

Pursuant  to  the  order  of  the  Circuit  Court  of 
Appeals  the  Court  now  makes  Findings  of  Fact 
and  Conclusions  of  Law  w^hich  were  not  requested 
by  any  party  in  the  case. 

After  considering  the  evidence  and  the  admitted 
facts  the  Court  makes  its  Findings  of  Fact  and 
Conclusions  of  Law  as  follows: 

FINDINGS  OF  FACT 
1.  The  plaintiffs,  in  pursuance  of  the  Act  of 
February  25,  1931,  (48  Stat.  1421)  (40  U.S.C.A. 
258a)  and  Acts  supplementary  and  amendatory  did 
on  April  27,  1942,  file  in  this  action  a  declaration 
of  taking  and  did  take  immediate  possession  of  the 
lands  involved  and  thereupon  deposited  in  the 
registry  of  this  Court  the  sum  of  $34,489.00  and 
a  complaint  whereby  the  Secretary  of  Agriculture 
was  alleged  to  have  acted  pursuant  to  the  Act  of 
October  14,  1940,  (54  Stat.  1119)  and  the  Act  of 
August  1,  1888  (24  Stat.  357)  did  seek  to  procure 
5788.21  acres  of  land  in  Prairie  and  Dawson  Coun- 
ties, Montana,  for  Governmental  public  purposes 
in  the  construction,  operation  and  maintenance  of 
a  ])roject  to  reclaim  and  irrigate  said  lands  alleged 
to  be  arid  and  semi-arid  and  nearly  all  of  said  lands 
were  within  and  a  part  of  the  Upper  Glendive- 
Fallon  Irrigation  District  which  had  been  duly 
created  as  a  public  corporation  on  December  20, 
1920,  and  which  has  never  been  dissolved,  and  an 
amended  complaint  in  condemnation  was  filed  by 
the  Government  [8]  on  March  27,  1944,  wherein  all 
known  bondholders  of  said  irrigation  district  were 
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2.  On  May  13,  1944,  an  Answer,  Counter  Claim 
and  Cross-Clahn  was  filed  by  Mary  Hagen,  E.  B. 
Clark  and  Minnie  Evans  on  their  own  behalf  as 
bondholders  of  said  irrigation  district  and  on  be- 
half of  all  of  the  other  bond  holders  of  said  district 
and  on  behalf  of  all  defendants  similarly  situated 
and  having  a  common  interest  and  a  list  showing 
the  names  and  addresses  of  said  bondholders  and 
the  amounts  held  were  made  a  part  thereof  and  the 
bondholders  thereby  petitioned  that  the  compensa- 
tion deposited  with  the  Court  be  paid  to  all  bond- 
holders in  preference  to  the  claim  of  any  other  de- 
fendant and  on  May  20,  1944,  defendant  Dawson 
County  filed  Answer  and  claimed  that  it  had  ac- 
quired title  by  tax  deed  to  the  tracts  of  land  de- 
scribed in  the  amended  complaint  as  Tracts  494-1 
to  494-14  and  petitioned  the  Court  to  make  distribu- 
tion to  said  County  of  the  compensation  deposited 
for  said  tracts  in  the  sum  of  $23,526.00,  and  defend- 
ant Prairie  County  filed  Answer  and  claimed  the 
right  to  and  distribution  of  $7680.00  of  the  com- 
pensation deposited  for  tracts  511-1  to  511-7  and 
described  in  said  amended  complaint.  Dawson 
County  filed  a  reply  on  May  20,  1944,  denying  the 
answer,  counter-claim  and  cross-claim  of  the  bond- 
holders. 

3.  The  allegations  of  the  Governments  amended 
complaint  were  admitted  by  the  defendants  appear- 
ing and  no  issue  was  raised  thereto.  The  defendants 
Dawson  and  Prairie  Counties  disclosed  in  their 
answers  and  by  separate  statements  the  amount  of 
general  taxes  levied  and  assessed  against  the  lands 
sought  to  be  condemned  and  unpaid  at  the  time  the 
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also  disclosed  the  amount  of  the  special  assess- 
ments which  were  levied  and  assessed  against  said 
lands  at  the  time  the  said  tax  deeds  were  issued  to 
said  Counties,  and  on  the  petitions  filed  by  said 
Counties  [9]  separate  orders  were  entered  on  July 
11,  1944,  whereby  in  Dawson  County  on  Tracts 
494-1  to  494-14  excepting  494-14a  it  was  determined 
that  the  general  taxes  due  said  County  at  the  time 
of  taking  tax  deed  were  $10,628.57  and  that  there 
were  due  at  that  time  delinquent  unpaid  assess- 
ments levied  and  assessed  for  said  irrigation  dis- 
trict in  the  sum  of  $41,662.98  but  that  Dawson 
County  had  a  first  and  superior  lien  against  said 
lands  at  the  time  tax  deeds  were  issued  and  was 
entitled  to  be  paid  such  general  taxes  in  the  sum  of 
$10,628.57  and  payment  was  directed  and  made 
accordingly  from  said  deposit  and  by  separate  order 
it  was  also  determined,  held  and  entered  that 
Prairie  County  was  entitled  to  its  said  general 
taxes  at  the  time  it  took  tax  deeds  on  tracts  511-1 
to  511-7  in  the  sum  of  $2725.54  and  that  the  delin- 
quent, unpaid  assessments  made  and  unpaid  and 
which  were  levied  for  said  irrigation  district  by 
said  County  amounted  to  $9343.12  but  that  the  said 
County  was  entitled  to  be  paid  as  a  prior  right  th(^ 
said  sum  for  general  taxes  amounting  to  $2725.54 
and  which  was  paid  from  said  compensation  on  de- 
posit. 

4.  Thereafter  Commissioners  were  appointed  to 
appraise  the  property  and  to  fix  the  compensation 
to  be  paid  for  each  tract  of  land  and  they  appraised 
each  tract  of  land  separately  and  fixed  the  compen- 


Mary  Hagen,  et  aJ.  145 

sation  of  which  notice  was  given  to  the  parties 
who  had  appeared  which  retnrn  of  the  Commis- 
sioners was  filed  and  entered  October  1,  1945,  and 
on  December  5,  1945,  a  final  judgment  in  condemna- 
tion was  filed  and  entered  which  conformed  to  the 
amended  complaint  and  the  report  of  the  Commis- 
sioners and  compensation  w^as  separately  fixed  as 
to  each  separate  tract  of  land  as  described  in  the 
decree  and  in  the  report  of  the  Commissioners  and 
in  the  complaint.  Tract  No.  1-12  was  not  embraced 
in  the  report  of  the  commissioners  or  in  the  final 
judgment  in  condemnation  but  said  Tract  was  pur- 
chased direct  by  the  Government  from  the  Executor 
of  the  Will  [10]  of  Robert  Henderson,  Deceased. 

The  principal  or  only  question  for  the  Court  to 
determine,  as  submitted  by  the  parties  in  the  con- 
demnation proceeding,  related  to  the  disposition  of 
the  compensation  deposited  by  the  Government  in 
the  registry  of  the  Court  and  involved  questions 
of  law  rather  than  questions  of  fact. 

No  question  arose  in  the  case  regarding  the  crea- 
tion or  organization  of  the  Irrigation  District  and 
the  proceedings  involving  the  irrigation  district 
were  introduced  by  bondholders  original  Exhibit 
No.  3  and  by  the  map  or  plat  of  the  District  Ex- 
hibit No.  3  which  showed  the  location  and  boun- 
daries and  the  two  lifts  or  elevations  required.  The 
bonds  in  question  were  issued  by  the  District  and 
authorized  by  judgment  of  the  District  Court  con- 
firming the  issue  for  the  purpose  of  providing 
funds  for  the  construction  of  irrigation  works  for 
said  district  and  included  the  purchase  of  a  pump- 
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ing  plant  and  certain  coal  lands  all  in  accordance 
with  the  plan  of  reclamation  for  the  district  and 
approved  by  the  Public  Service  Commission  of  the 
State  of  Montana.  No  question  has  arisen  regard- 
ing the  validity  of  the  general  taxes  which  were 
assessed  against  the  lands  or  regarding  the  validity 
of  the  special  improvement  assessments  which  were 
also  levied  and  assessed  against  the  lands  and  the 
general  taxes  and  the  levy  thereof  and  the  assess- 
ments and  the  levy  thereof  constituted  the  basis  on 
which  the  tax  deeds  were  issued  and  said  tax  deeds 
merged  the  general  taxes  and  the  special  assess- 
ments. $150,000.00  in  bonds  were  authorized  ])ut 
only  $81,500.00  in  bonds  were  sold  or  issued.  The 
bondholders  have  taken  no  appeal  from  the  order 
allowing  the  County  of  Dawson  and  the  County  of 
Prairie  payment  of  general  taxes  and  no  contention 
was  made  in  the  final  hearing  in  regard  to  that  ques- 
tion and  the  Court  considered  from  the  statements 
made  of  the  parties  that  that  question  was 
agreed  to. 

5.  Many  hearings  were  held  before  the  Court 
and  some  [11]  testimony  taken  but  the  principal 
question  involved  the  question  of  law  as  to  the  right 
to  compensation.  A  pre-trial  conference  was  held 
and  the  parties  presented  to  the  Court  statement 
of  fact  and  many  briefs  were  filed  including  briefs 
by  Government  Special  Counsel  on  the  questions  of 
law  and  it  was  determined  after  consideration  of 
all  of  such  matters  and  the  admitted  facts  that 
there  was  no  deposit  with  the  Register  of  the  Court 
excluding  the  Henderson  tract  the  sum  of  $19,034.89 
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being  the  amount  that  remained  after  the  payment 
of  the  general  taxes  to  Dawson  County  and  to 
Prairie  County  but  a  mistake  was  made  in  the 
orders  made  on  July  11,  1944,  which  mistake  is 
evident  and  was  easily  made  and  was  due  to  the  fact 
that  the  compensation  or  award  was  made  more 
than  a  year  after  the  orders  for  the  payment  of 
general  taxes  and  of  necessity  the  payment  of  taxes 
cannot  exceed  the  total  award  made.  A  statement 
thereof  is  as  follows: 

Award  as  Determined  by  the  Commissioners  Report 
and  the  Judgment  of  Condemnation 
Dawson  County, 

Tract  No.  494-8  full  compensation $  680.50 

Tract  No.  494-11  full  compensation 995.00 

Tract  No.  494-13  full  compensation 606.90 

Total  awards  and  compensation  paid $2282.40 

Under  the  order  of  July  11,  1944,  Dawson  County 
was  actually  paid  the  following  amount  as  the  esti- 
mated general  taxes  due  the  County: 

Tract  No.  494-8  taxes  paid $  695.58 

Tract  No.  494-11  taxes  paid 2348.94 

Tract  No.  494-13  taxes  paid 2552.94 

Total  taxes  paid $5597.46 

Hence  it  is  evident  that  Dawson  County  was  over 
paid  on  said  tracts  the  sum  of  $3,315.06.  That  was 
the  total  amount  over  and  above  the  total  award  and 
the  general  taxes  paid  to  the  County  could  not  ex- 
ceed the  total  award.  [12] 

Prairie  County: 
Tract  No.  511-6  Total  award  and  Compen- 
sation paid    $  890.00 

Total  taxes  paid  by  Order  of  July  11,  1944.  1217.86 
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Thus  Prairie  County  was  over  paid  on  said  tract 
the  sum  of  $327.86  which  to  that  extent  was  more 
than  the  total  award  and  compensation  and  in  all 
cases  mentioned  the  mistake  was  evident  and  should 
be  corrected.  In  computing  the  amounts  of  excess 
payment  Special  Counsel  for  the  Government  agreed 
that  the  figures  on  over-payment  to  the  Counties 
submitted  by  the  bondholders  were  substantially 
correct  and  should  be  accepted  by  the  Court. 

5.  That  no  appeal  was  taken  from  the  creation 
of  the  irrigation  district  involved  and  no  appeal 
was  taken  from  the  order  of  confirmation  on  the 
issuance  of  the  bonds  of  said  district  and  under  the 
laws  governing  the  creation  of  the  district  and  the 
establishing  of  the  boundaries  thereof  and  the  valid- 
ity of  the  bonds  have  now  passed  beyond  question 
and  cannot  be  re-litigated  at  this  time. 

6.  That  all  of  the  bonds  issued  by  said  irriga- 
tion district  were  dated  January  1,  1923,  and  were 
redeemable  at  the  option  of  said  district  on  the  1st 
day  of  January  of  any  year  after  20  years  from 
the  date  thereof  and  draw  interest  from  the  date 
until  paid  at  the  rate  of  6%  per  annum  payable 
semi-annually  on  the  first  days  of  January  and  July 
of  each  year.  That  said  bonds  were  negotiable  in- 
struments and  negotiated  and  sold  under  the  direc- 
tion of  the  Commissioners  of  said  irrigation  dis- 
trict in  accordance  with  the  laws  of  Montana,  and 
the  Board  of  Public  Service  Commission  of  the 
State  of  Montana,  attached  to  each  bond  a  certifi- 
cate that  said  bond  was  issued  in  accordance  with 
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the  laws  of  the  State  of  Montana  and  that  each  of 
said  bonds  was  duly  registered  in  the  office  of  the 
County  Treasurer  of  Dawson  County,  Montana  and 
they  were  sold  and  negotiated  for  cash  and  deliv- 
ered to  the  County  Treasurer  of  Dawson  County, 
Montana,  who  delivered  the  same  to  the  purchasei's 
upon  receipt  of  the  purchase  [13]  money  and  that 
all  of  said  bonds  were  sold  in  good  faith  to  the  pur- 
chasers and  they  are  innocent  holders  thereof  free 
and  clear  of  any  claims  that  might  be  made  by  said 
district. 

7.  Pursuant  to  law  and  according  to  their  duty 
the  Commissioners  of  the  irrigation  district  did 
each  year  provide  for  an  annual  levy  and  collection 
of  the  special  tax  and  assessment  upon  all  of  the 
lands  included  in  the  district  which  would  have 
been  sufficient  if  said  levy  and  collection  had  been 
continued  to  pay  said  bonds  and  interest.  That  all 
of  the  bonds  listed  in  the  cross-claim  and  counter- 
claim are  due,  owing  and  unpaid  and  bear  interest 
at  the  rate  of  6%  per  annmn  from  January  7,  1927. 

8.  Subsequent  to  the  issuance  of  said  bonds  the 
defendants,  Dawson  County  and  Prairie  County, 
took  proceedings  to  acquire  tax  title  to  said  lands 
but  the  levies  made  and  the  tax  proceedings  were 
had  for  the  protection  of  both  the  general  taxes  and 
the  special  improvement  taxes  and  the  amounts  due 
at  the  time  of  the  issuance  of  the  tax  deeds  and  the 
basis  therefor  were  the  general  taxes  and  the  special 
assessments  and  the  amounts  of  the  general  taxes 
and  the  amounts  of  the  special  assessments  on  which 
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tax  deeds  were  issued  are  set  forth  in  the  answer 
filed  by  the  defendant,  Dawson  County. 

That  insofar  as  Dawson  County  is  concerned  all 
of  the  lands  within  the  irrigation  district  were  taken 
by  tax  deed  on  December  11,  1939.  That  the  dates 
different  therefrom  as  shown  by  the  certificate  of 
the  County  Clerk  and  Recorder  do  not  involve  lands 
within  the  irrigation  district. 

9.  That  after  the  County  had  obtained  tax 
deeds  to  the  lands  in  Dawson  County  and  in  said 
irrigation  district  the  Board  of  County  Commis- 
sioners passed  a  resolution  for  the  sale  of  said  lands 
at  market  value  thereof  but  the  sale  to  be  subject 
to  the  lien  of  the  unpaid  balance  of  the  bonds  is- 
sued by  the  Upper  Glendive-Fallon  Irrigation  Dis- 
trict on  January  1,  1923,  and  [14]  the  notice  of 
sale  issued  by  the  County  Clerk  thereon  contained 
the  same  provision. 

10.  As  to  the  Yale  Tract  No.  1-27  the  Court  con- 
sidered that  the  land  was  never  susceptible  to  irri- 
gation from  the  irrigation  district  in  question  and 
was  never  assessed  for  that  purpose.  However,  the 
tract  was  included  within  the  boundaries  of  the 
irrigation  district  and  was  never  excluded  or  with- 
drawn therefrom.  It  is  also  noted  that  Fred  Yale 
the  owner  of  the  property  was  one  of  the  petition- 
ers who  signed  the  petition  for  the  issuance  of  the 
bonds  in  question  and  he  as  president  of  the  district 
presented  the  resolution  for  the  issuance  of  the 
bonds  and  signed  the  bonds. 

11.  As  to  the  plat  known  as  Nos.  1-47  and  1-53, 
The  Scottish  American  Mortgage  Company  tract. 
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the  land  involved  was  within  the  boundaries  of 
the  irrigation  district  and  Mary  E.  Lewis  was  the 
owner  of  the  property  according  to  the  last  assess- 
ment rolls  of  Dawson  County  at  the  time  the  dis- 
trict was  created.  She  appeared  through  her  at- 
torney at  the  hearing  but  notwithstanding  her  ob- 
jections the  Court  created  the  district  based  on  the 
evidence  including  the  report  of  the  State  Engineer 
and  then  adjudged  that  the  lands  were  susceptible 
of  irrigation  from  the  same  general  source  and  the 
same  system  and  included  the  land  within  the  dis- 
trict. No  appeal  was  perfected  from  said  judgment. 

12.  It  appears  from  the  evidence  that  Dawson 
County  did  have  negotiations  with  the  Government 
for  the  sale  of  the  land  in  question  but  the  County 
was  unable  to  deliver  satisfactory  title  to  the  Gov- 
ernment and  hence  the  condemnation  proceedings 
resulted.  The  negotiations  for  the  sale  of  the  said 
land  from  the  County  to  the  Government  thereupon 
terminated. 

13.  In  regard  to  the  attorneys  fees  claimed  by 
Messrs.  O'Neil  and  Leonard,  representing  the  bond- 
holders, the  Court  does  not  find  that  the  bondholders 
other  than  those  specially  [15]  employing  said  at- 
torneys have  authorized  payment  of  the  counsel  fee. 
It  is  true  that  the  said  attorneys  have  expended 
much  labor  and  considerable  expense  on  behalf  of 
the  bondholders  which  will  inure  if  compensation 
be  avoided  from  the  money  on  deposit  to  the  benefit 
of  all  bondholders,  but  the  express  authority  of  em- 
ployment is  not  shown  as  to  all  of  the  bondholders. 
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CONCLUSIONS  OF  LAW 

Wherefore,  the  Court  concludes, 

1.  The  lien  of  general  taxes  due  said  Counties  at 
the  time  tax  deeds  were  taken  were  superior  to  the 
lien  of  the  special  assessments  of  said  irrigation 
district  and  the  liens  of  said  bondholders  under 
said  district  but  in  taking  tax  deeds  the  Counties 
acted  for  the  benefit  of  the  public  agencies  rep- 
resented and  benefited  through  the  tax  levies  made 
in  the  tax  proceedings  in  question  and  the  Counties 
took  and  held  tax  deeds  as  trustees  for  the  benefit 
of  said  District  as  well  as  for  general  taxes  and  the 
Counties  having  been  paid  the  general  taxes  under 
the  compensation  deposited  in  the  Court,  therefore 
under  the  law  and  well-founded  principles  of  equity 
all  the  balance  of  the  money  except  as  herein  pro- 
vided now  on  deposit  in  the  Registry  of  this  Court 
should  be  paid  to  the  bondholders  under  the  rule 
announced  in: 

State  ex  rel  Malott,  et  al  vs.  Board  of  County 
Commissioners,  89  Mont.  37  and 

Toole  County  Irrigation  District  vs.  Moodj^, 
125  F  (2)  498. 

2.  The  Court  further  concludes  that  Dawson 
County  and  Prairie  County  had  no  power  except- 
ing that  conferred  by  law.  They  are  not  municipal 
corporations  and  are  pure  creatures  of  the  State 
and  suliject  to  legislative  control  and  as  such  have 
no  constitutional  restrictions  against  enactments 
by  the  legislature. 


Mary  Hagen,  et  al.  153 

Franske  vs.  Fergus  County,  76  Mont.  150. 

Yellowstone  Packing  Co.,  vs.  Hayes,  83  Mont. 
1. 

State  vs.  Holmes,  100  Mont.  256. 
Hence  the  Court  concludes  that  the  Legislature 
of  Montana  could,  as  to  the  said  Counties,  waive  its 
tax  priority  and  did  so  by  Chapter  63  of  the  Laws 
of  1937  amending  Section  2215.9  of  the  Montana 
Code  whereby  it  protected  the  lien  of  the  irrigation 
assessments  levied  and  payable  subsequent  to  the 
tax  deed.  Here  the  bondholders  have  the  right  to 
require  assessments  to  pay  the  principal  and  inter- 
est of  the  bonds  even  after  the  issuance  of  the  tax 
deeds.  Such  right,  of  course,  was  subject  to  the 
prior  law  of  condemnation.  [17] 

3.  Distribution  ordered  to  be  made  to  the  bond- 
holders herein  is  required  to  be  made  on  a  pro- 
rata basis. 

State  ex  rel  Central  Auxiliary  Corporation  vs. 
Rorobeck,  Coimty  Treasurer  et  al.  111  Mont. 
320. 

4.  The  Court  also  concludes  that  the  bondholders 
of  said  irrigation  district  are  not  entitled  to  any 
lien  on  the  two  tracts  known  as  the  Yale  Tract 
No.  1-27  on  which  the  compensation  awarded  was 
$758.00  nor  any  lien  on  the  Scottish  American 
Tract  Nos.  1-47  and  1-53  for  $425.00  and  said  bond- 
holders are  not  entitled  to  compensation  on  said 
tracts. 

5.  The  Court  also  concludes  that  the  compensa- 
tion paid  on  July  11,  1944,  to  Dawson  County  on 
Tracts  494-8,  494-11  and  494-13  whereby  the  said 
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County  was  over-paid  the  sum  of  $3315.06  was 
made  by  mistake  on  petition  of  said  County  and 
with  the  knowledge  and  without  the  objection  of 
the  Government  and  the  compensation  paid  thereby 
reduced  the  amount  deposited  with  the  Registry 
of  the  Cle7-k  and  made  by  the  Government  to  the 
extent  of  the  over-payment. 

And  the  compensation  paid  on  July  11,  1944,  to 
Prairie  County  on  Tract  511-6  whereby  said  County 
w^as  over-paid  $327.86  was  made  by  mistake  on 
petition  of  said  County  and  with  the  knowledge  and 
without  objection  of  the  Government  and  the  pay- 
ment thereby  reduced  the  amount  deposited  by  the 
Government. 

The  Court  therefore  concludes  that  Dawson 
County  should  be  ordered  to  forthwith  return  to 
the  Registry  of  this  Court  the  sum  of  $3315.06 
bearing  legal  interest  from  July  11,  1944,  until 
paid.  That  Prairie  County  should  be  ordered  to 
forthwith  return  to  the  Registry  of  this  Court  the 
sum  of  $327.86  and  legal  interest  from  July  11, 
1944,  until  paid,  and  the  compensation  awarded 
to  that  extent  not  being  on  deposit  since  July  11, 
1944,  it  is  proper,  under  Section  258-a,  40  U.S.C.A. 
that  judgment  be  entered  against  the  United  States 
for  the  sum  of  $3642,92  with  interest  at  6%  per 
annum  from  July  11,  [18]  1944,  in  favor  of  the 
defendant  bondholders. 
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United  States  vs.  Miller,  317  U.  S.  369,  63  S. 
Ct.  276  87  L.  ed.  336,  147  A.L.R.  55. 

Dated  this  24th  day  of  November,  1948. 

/s/  CHARLES  N.  PRAY, 
Judge. 

[Endorsed] :  Filed  Nov.  24,  1948.  [19] 


In  the  United  States  of  America,  United  States 
District  Court,  District  of  Montana,  Billings 
Division. 

No.  348 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

PAUL  T.  MARKET,  et  al. 

Defendants. 
JUDGMENT 

The  Court  having  made  Findings  of  Fact  and 
Conclusions  of  Law, 

Now,  Therefore,  It  Is  Hereby  Ordered,  Adjudged 
and  Decreed: 

That  defendants,  Dawson  County  and  Prairie 
County,  were  each  paid  under  orders  entered  July 
11,  1944,  the  full  pajnnent  of  general  taxes  and 
neither  of  said  counties  have  any  further  claim  on 
any  compensation  awarded  or  on  deposit  herein. 

That  the  sum  of  $758.00  awarded  on  the  Yale 
Tract  No.  1-27  is  ordered,  adjudged  and  decreed 
paid  to  Edna  Yale,  Alan  W.  Yale  and  Ruby  Yale, 
his  wife  and  Ruth  Pettersen  and  Hans  K.  Petter- 
sen,  her  husband,  and 
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That  the  sum  of  $425.00  awarded  on  Tracts  Nos. 
1-47  and  1-53  be  paid  to  the  Scottish  American 
Mortgage  Company  or  its  successors  or  assigns 
and 

That  the  sum  of  $17,851.89,  being  the  balance 
remaining  on  deposit  with  the  Registry  of  this 
Court,  be  paid  pro-rata  to  the  defendant  bond- 
holders of  the  Upper  Glendive-Fallon  Irrigation 
District. 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  Dawson  County,  Montana,  forthwith  return 
and  pay  to  the  Registry  of  this  Court  the  sum  of 
$3315.06  with  interest  thereon  at  6%  per  annum 
from  July  11,  1944,  until  paid,  and  that  Prairie 
County,  Montana,  forthwith  return  and  pay  to 
the  Registry  of  this  Court  the  sum  of  $327.86  with 
interest  thereon  at  the  rate  of  6%  per  annum  from 
July  11,  1944,  until  paid,  and  in  default  thereof 
[20]  the  United  States  Government  may  proceed 
against  said  Counties  to  recover  such  respective 
amounts. 

That  the  defendant  bondholders  are  awarded 
judgment  against  the  United  States  for  the  further 
sum  of  $3642.92  with  interest  thereon  at  the  rate 
of  6%  i)er  anmmi  from  July  11,  1944,  until  paid, 
which  amount  should  be  paid  into  the  Registry 
of  this  Court  for  the  excess  payments  paid  to  said 
Counties  and  which  money  shall  be  paid  said  bond- 
holders pro-rata. 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  Messrs.  O'Neil  and  Leonard  are  denied  attor- 
neys'  fees  as  against  the  compensation  or  funds 
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on  deposit  or  to  be  deposited  with  the  Registry  of 
this  Court  excepting  only  as  to  those  bondholders 
expressly  represented  by  them. 

Done  in  open  Court  this  24th  day  of  November, 
1948. 

/s/  CHARLES  N.  PRAY, 
Judge. 

[Endorsed] :  Filed  November  24,  1948.  [21] 


[Title  of  Court  and  Cause.] 

Clerk's  Docket  Entry  showing  findings  of  fact 
and  conclusions  of  law  made  by  Court  and  judg- 
ment entered  pursuant  thereto  filed  November  24, 
1948: 

Nov.  24,  1948 — Filed  Findings  of  Fact  and  Con- 
clusions of  Law  as  adopted  by  the  Court. 

Nov.  24,  1948 — Filed  and  Entered  Judgment  of 
the  Court  pursuant  to  its  Findings  and  Conclusions. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To:  United  States  of  America,  Plaintiff,  and  to 
Messrs.  John  B.  Tansil  and  Joseph  F.  Meglen, 
Its  Attorneys,  and  to  Messrs.  P.  F.  Leonard 
and  Desmond  J.  O'Neil,  Attorneys  for  Certain 
Bondholders,  and  to  the  Clerk  of  the  Above 
Entitled  Court: 
You,   and  each  of  you,  will  please  take  notice 

that  the  defendants,  Dawson  County,  Montana,  and 
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Pi'airic  County,  Montana,  in  the  above  entitled 
action,  by  and  through  the  undersigned,  its  attor- 
neys, hereby  appeal  to  the  United  States  Circuit 
Court  of  Ajjpeals  for  the  Ninth  Circuit  from  the 
judgment  of  the  Court  entered  in  the  said  action 
on  November  24,  1948,  and  to  the  whole  thereof, 
except  the  sum  of  Seven  Hundred  Fifty-eight  Dol- 
lars ($758.00)  awarded  to  the  Yale  heirs,  and  the 
sum  of  Four  Hundred  Twenty-five  Dollars 
($425.00)  awarded  to  the  Scottish  American  Mort- 
gage Company  or  its  successors  or  assigns,  which 
said  judgment  was  duly  given,  made  and  entered  in 
favor  of  the  defendant  bondholders  and  against  the 
defendant  counties. 

Dated  this  7th  day  of  December,  1948. 

/s/  D.  C.  WARREN, 
/s/  E.  W.  POPHAM, 

Attorneys  for  Defendants  and  Appellant  Dawson 
County,  Montana. 

/s/  CECIL  N.  BROWN, 
Attorney   for   Defendants   and   Appellant   Prairie 
County,  Montana. 

(Acknowledgment  of  Service.) 

[Endorsed] :  Filed  Dec.  10,  1948.  [23] 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  RECORD  ON  APPEAL 

Notice   of   appeal   having   been   heretofore   duly 
given  and  filed  herein,  Dawson  County,  Montana, 
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and  Prairie  County,  Montana,  Defendants  and 
Appellants  in  the  above  entitled  action,  by  and 
through  the  undersigned,  their  attorneys,  in  accord- 
ance with  Rule  75(a)  of  the  Federal  Rules  of 
Civil  Procedure,  hereby  designate  the  contents  of 
the  record  on  appeal  in  said  cause  to  include  the 
following  dociunents  to  wit: 

1.  Transcript  of  record  filed  in  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
December  4,  1947  together  with  original  exhibits 
filed  under  order  of  said  Court. 

2.  Certified  tax  deed  proceedings  filed  June  14, 
1948. 

3.  Supplemental  transcript  of  record  filed  Sep- 
tember 1,  1948. 

4.  Motion  to  adopt  findings  of  fact  and  conclu- 
sions of  law  lodged  with  the  Clerk  by  Dawson 
County,  Montana,  November  10,  1948. 

5.  Findings  of  fact  lodged  with  the  Clerk  by 
the  bondholders  November  10,  1948. 

6.  Proposed  judgment  filed  November  10,  1948. 

7.  Findings  of  fact  adopted  by  the  Court  and 
judgment  entered  November  24,  1948. 

8.  Notice  of  appeal  filed  December  10,  1948. 

9.  Designation  of  record  on  appeal  filed  Decem- 
ber 10,  1948. 

10.  Proof  of  continuation  of  appeal  bond  filed 
December  10,  1948. 

The  Clerk  of  the  above  named  Court  is  hereby 
respectfully  requested  under  his  hand  and  seal  to 
certify  and  transmit  to  the  Circuit  Court  of  Appeals 
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in  and  for  the  Ninth  Circuit  true  copies  of  the  docu- 
ments described  as  follows,  to  wit: 

1.  Motion  to  adopt  findings  of  fact  and  con- 
clusions of  law,  ]:)y  Dawson  County,  Montana. 

2.  Findings  of  fact  by  bondholders,  and  judg- 
ment. 

3.  Entry  showing  findings  of  fact  and  conclu- 
sions of  law  made  by  Court  and  judgment  entered 
pursuant  thereto  filed  November  24,  1948. 

4.  Notice  of  appeal. 

5.  Designation  of  record  on  appeal. 

6.  Proof  of  bond  payment. 

within  forty  days  from  the  date  of  notice  of  appeal 
or  within  such  further  time  as  shall  be  allowed 
therefor. 

Dated  this  8th  day  of  December,  1948. 

/s/  D.  C.  WARREN, 
/s/  E.  W.  POPHAM, 

Attorneys  for  Defendants  and  Appellant  Dawson 
County,  Montana. 

/s/  CECIL  N.  BROWN, 
Attorney    for   Defendants   and   Appellant   Prairie 
County,  Montana. 

(Acknowledgment  of  Service.) 

[Endorsed] :  Filed  Dec.  10,  1948.  [25] 
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PROOF   OF   PAYMENT   OF   BOND   ON 
APPEAL  PAYMENT 

Taylor-Tipling  and  Company 

Insurance   Bonds 

Power  Block  Annex 

Helena,  Montana,   October  25,  1948. 

Hildebrand  &  Warren, 

Glendive, 

Montana. 

Date:   10/25/48. 

Company:  National  Surety  Corp. 

Policy  Number:  Bond  1013700. 

Form  of  Insurance:  Appeal  Bond  for  Dawson 
County,  Montana,  U.S.A.  vs.  Paul  T.  Markey. 

Premium:  $10.00. 

Paid   11/5/48.   Taylor-Tipling  &   Co.   By   Chas. 
Day. 

[Endorsed]:  Filed  Dec.  10,  1948.  [26] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

(Cross  Appeal — Second  Appeal) 

Notice  is  hereby  given  that  the  defendants  Mary 
Hagen  and  E.  B.  Clark  and  Minnie  R.  Evans,  on 
their  own  behalf  and  on  behalf  of  all  bondholders 
of  the  Upper  Griendive-Fallon  Irrigation  District, 
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defendants  herein,  appeal  to  the  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  from  the  judgment 
of  the  District  Court  herein  rendered  and  entered 
on  November  24,  1948,  as  to  portions  thereof  as 
follows : 

I. 

From  that  portion  thereof  whereby  the  sum  of 
$758.00  awarded  on  the  tract  known  as  the  Yale 
Tract  No.  1-27  was  ordered  and  adjudged  to  be 
paid  to  Edna  Yale,  Alan  W.  Yale  and  Ruby  Yale, 
his  wife,  Ruth  Pettersen  and  Hans  K.  Pettersen, 
her  husband. 

II. 

From  that  portion  thereof  whereby  the  sum  of 
$425.00  awarded  on  Tracts  Nos.  1-47  and  1-53 
was  ordered  and  adjudged  to  be  paid  to  the  Scot- 
tish American  Mortgage  Company  or  its  successors 
or  assigns. 

III. 

From  that  portion  thereof  whereby  it  was 
ordered,  adjudged  and  decreed  that  Messrs.  O'Neil 
and  Leonard  were  denied  attorneys'  fees  as  against 
the  compensation  or  funds  on  deposit  or  to  be 
deposited  with  the  Registry  of  said  Court  excepting 
only  as  to  those  bondholders  expressly  represented 
by  them. 

This  is  a  cross  appeal  and  second  appeal  from 
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the   appeal   heretofore   taken   by   Dawson    County 
and  Prairie  County,  Montana. 

Dated  this  23rd  day  of  December,   1948. 
P.  F.  LEONARD, 
DESMOND  J.  O'NEIL, 
Attorneys  for  said  defendants,  Appellees  and  Cross 
Appellants. 

[Endorsed] :  Filed  Dec.  27,  1948.  [27] 


[Title  of  District  Court  and  Cause.] 

BOND  FOR  COSTS  ON  CROSS-APPEAL 

Whereas,  the  defendants,  Mary  Hagen,  E.  B. 
Clark  and  Minnie  R.  Evans  have  filed  or  are  about 
to  file  a  second  appeal  or  cross-appeal  to  the  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit  froni 
the  judgment  of  the  above  entitled  District  Court 
rendered  and  entered  on  November  24,  1948,  as  to 
certain  portions  of  said  judgment  and  they  desire 
to  give  and  file  with  their  notice  of  appeal  a  bond 
for  costs  on  appeal  as  required  by  law. 

Now  Therefore,  the  said  named  cross-appellants 
as  principals  and  the  undersigned  persons  as  sure- 
ties, in  consideration  of  the  premises  and  of  said 
cross-appeal,  do  hereby  jointly  and  severally  bond 
themselves  in  the  sum  of  $250.00  to  the  Appellants 
Dawson  County,  Montana,  and  Prairie  County, 
Montana,  and  the  Appellees  in  the  above  entitled 
action. 

The  condition  of  this  bond  is  that  the  said  cross- 
appellants  as  principals  and  the  said  sureties  shall 
pay  the  costs  awarded  against  them  if  the  said 
cross-appeal  is  dismissed  or  the  said  portions  of 
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the  judgment  affirmed  and  such  costs  as  the  Appel- 
late Court  may  award  if  the  judgment  is  modified. 
Dated  December  23,  1948. 

MARY  HAGEN, 
E.  B.  CLARK, 
MINNIE  R.  EVANS, 
Principals. 
By    P.  F.  LEONARD, 
Their  Attorney. 
J.  E.  ARNOLD, 
JOS.  N.  EZLA, 
Sureties. 

[Endorsed] :  Filed  Dec.  27,  1948.  [28] 

State  of  Montana, 
County  of  Custer — ss. 

The  said  sureties  who  executed  the  foregoing- 
bond  being  by  me,  duly  sworn  each  for  himself 
says: 

I  am  a  resident  and  householder  within  the 
State  of  Montana  and  I  am  worth  over  the  sum 
of  $250.00  mentioned  in  the  foregoing  bond  as 
the  tender  thereof  over  and  above  all  my  just  debts 
and  liabilities  exclusive  of  property  by  law  exempt 
from  execution. 

J.  E.  ARNOLD, 

JOS.  N.  EZLA. 

Subscribed  and  sworn  to  before  me  this  23rd  day 
of  December,  1948. 

(Seal)  DANIEL  G.  KELLY, 

Notary  l^ublic  tor  the  Statt;  of  Montana.  Residing 
at  Miles  City,  Montana.  My  Commission  expires 
July  6,  1949.  *  [29] 
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[Title  of  District  Court  and  Cause.] 

STATEMENT    OF    POINTS    UNDER    CROSS- 
APPEAL,  RULE  75(d) 
The    points    upon    which    the    cross    appellants 
intend  to  rely  upon  the  cross-appeal  are: 

I. 
The  District  Court  was  unauthorized  to  exclude 
from  the  Upper  Glendive-Fallon  Irrigation  Dis- 
trict the  Yale  Tract  No.  1-27  and  the  Court,  with- 
out authority,  deprived  the  bondholders  of  their 
lien  on  said  lands  and  their  rights  to  compensation 
in  the  sum  of  $758.00. 

11. 
The  District  Court  was  unauthorized  to  exclude 
from  the  Upper  Glendive-Fallon  Irrigation  Dis- 
trict the  Scottish  American  Mortgage  Co.,  Ltd., 
Tracts  Nos.  1-47  and  1-53  and  the  Court,  without 
authority,  deprived  the  bondholders  of  their  lien 
on  said  lands  and  their  right  to  compensation  in 
the  sum  of  $425.00. 

III. 
That  all  bondholders  have  received  the  benefit 
of  the  services  rendered  by  attorneys  D.  J.  O'Neil 
and   P.   F.   Leonard,   and   all   bondholders   should 
share  in  the  reasonable  expense  of  this  litigation 
and  a  reasonable  attorneys'  fee  should  be  allowed 
and  charged  against  all  bondholders  pro-rata. 
Dated  this  23rd  day  of  December,  1948. 
P.  F.  LEONARD, 
DESMOND   J.   O'NEIL, 
Attorneys    for    said    Defendants,    Appellees    and 
Cross  Appellants. 
[Endorsed]  :  Filed  Dec.  27,  1948.  [30] 
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[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  ADDITIONAL  RECORD 
The  cross  appellants  respectfully  request  that  in 
addition  to  the  designation  of  portions  of  the  record 
on  appeal  made  by  the  appellants  Dawson  County 
and  Prairie  County,  Montana,  that  the  cross  appeal 
or  second  appeal  served  and  filed  herein  be  included 
in  said  record  together  with  the  statement  that  a 
bond  for  costs  on  appeal,  as  required  by  law,  has 
been  filed  with  the  notice  of  cross  appeal  and  that 
the  said  record  also  include  the  statement  of  points 
under  said  cross  appeal. 

Dated  December  23,  1948. 

P.  F.  LEONARD, 
DESMOND  J.  O'NEIL, 

Attorneys    for    said    Defendants,    Appellees    and 
Cross  Appellants. 

[Endorsed] :  Filed  Dec.  27,  1948.  [31] 


Clerk's  Docket  Entry  Showing  Mailing  of  Copy  of 
Notice  of  Appeal;  and  Copy  of  Notice  of  Cross- 
Appeal. 

Dec.  10,  1948.  Mailed  copy  notice  of  appeal  from 
Judgment  entered  Nov.  24,  1948,  to  Counsel:  P.  F. 
Leonard,  Miles   City,  Mont.,   for  bondholders. 

Dec.  27,  1948.  Mailed  copy  of  notice  of  Cross- 
Appeal  by  Mary  Hagen,  et  al,  bondholders,  from 
Judgment  of  Nov.  24,  1948,  to :  D.  C.  Warren,  Glen- 
dive,  Montana,  attorney  for  Dawson  County,  Mon- 
tana. Cecil  N.  Brown,  Terry,  Montana,  attorney 
for   Prairie    County,    Montana.    Edna   Yale,   Alan 
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W.  Yale  and  Ruby  Yale,  Moscow,  Idaho.  Ruth  Pet- 
terson  and  Hans  K.  Petterson,  Moscow,  Idaho.  A. 
W.  Roeh,  7%  Broadway,  Fargo,  North  Dakota, 
attorney  or  assignee  for  or  of  Scottish  American 
Mortgage  Company.  [32] 


[Title  of  District  Court  and  Cause.] 

CLERK'S  CERTIFICATE 

United  States  of  America, 
District  of  Montana — ss. 

I,  H.  H.  Walker,  Clerk  of  the  United  States 
District  Court  in  and  for  the  District  of  Montana, 
do  hereby  certify  the  foregoing  volmne,  consisting 
of  33  pages,  numbered  consecutively  from  1  to  33 
inclusive,  to  be  a  full,  true  and  correct  transcript 
of  all  portions  of  the  record  in  case  348,  United 
States  of  America  vs.  Paul  T.  Markey,  et  al, 
designated  by  the  parties  as  the  supplemental  rec- 
ord on  appeal  therein,  as  appears  from  the  original 
records  and  files  of  said  Court  in  my  custody  as 
such  Clerk. 

I  further  certify  that  the  costs  of  said  Supple- 
mental Transcript  amount  to  the  sum  of  Fourteen 
and  90/lOOths  ($14.90)  Dollars;  $7.50  of  which  has 
been  paid  by  the  Appellant,  Dawson  County,  Mon- 
tana, and  $7.40  by  Cross  Appellants,  Mary  Hagen, 
et  al. 

Witness  my  hand  and  the  seal  of  said  Court  at 
Great   Falls,   Montana,   this   4th   day   of  January, 
A.  D.  1949. 
(Seal)  H.  H.  WALKER, 

Clerk  as  aforesaid. 
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[Endorsed]  :  No.  11821.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Dawson  County, 
Montana  and  Prairie  County,  Montana,  Aj^pellants, 
vs.  Mary  Hagen,  E.  B.  Clark,  Minnie  R.  Evans 
and  United  States  of  America,  Appellees.  Mary 
Hagen,  E.  B.  Clark  and  Minnie  R.  Evans,  Appel- 
lants, vs.  Edna  Yale,  Allen  W.  Yale,  Ruby  Yale, 
Ruth  Petterson,  Hans  Petterson,  Scottish  Ameri- 
can Mortgage  Company,  Limited,  United  States  of 
America,  Dawson  County,  Montana  and  Prairie 
County,  Montana,  Appellees.  Supplemental  Tran- 
script of  Record.  Appeals  from  the  United  States 
District  Court  for  the  District  of  Montana. 

Filed  January   7,   1949. 

/s/  PAUL  P.   O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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United  States  Circuit  Court  of  Appeals 
For  the   Ninth   Circuit 

No.  11821 

DAWSON   COUNTY,   MONTANA,   and 
PRAIRIE  COUNTY,  MONTANA, 

Appellants, 
vs. 
MARY  HAGEN,  et  al., 

Appellees. 

STATEMENT  OF  POINTS 
AND  DESIGNATION 

Appellants  intend  to  rely  on  this  appeal  on  the 
contentions  that  the  District  Court  of  the  United 
States  for  the  District  of  Montana,  being  the  trial 
court  below,  erred: 

1.  In  failing  and  refusing  to  adopt  as  its  findings 
and  conclusions,  the  conclusions  of  law  and  findings 
of  fact  requested  by  appellants  in  writing,  to  wit: 
Its  requested  findings  of  fact  numbered  I  to  IX, 
both  inclusive,  and  its  conclusions  of  law  numbered 
I  and  II,  both  inclusive  lodged  with  the  Clerk  on 
November  10,  1948. 

2.  In  adopting  the  appellees  requested  findings 
of  fact  and  conclusions  of  law. 

3.  In  its  findings  of  fact  No.  5  on  pages  4,  5  and 
6,  paragraph  2  thereof,  the  statement, 

'^It    is    evident    that    Dawson    County    was 

over  paid  on  said  tracts  the  sum  of  $3,315.06, 

and  Prairie  County,  the  sum  of  $327.86." 

which  statement  is  erroneous  and  contrary  to  the 

evidence  and  the  agreements  between  the  parties 
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under  which  lands  embraced  in  this  action  were 
acquired  by  the  government  at  a  fixed  consideration 
for  a  total  acreage. 

4.  In  finding  of  fact  No.  8,  page  7,  paragraph 
2,  the  statement,  "That  all  tax  deeds  were  taken 
on  December  11,  1939  contrary  to  the  record' ' 
(Transcript,  i^age  97)  which  shows  certain  tax 
deeds  taken  in  1931  cover  lands  within  the  district. 

5.  In  finding  of  fact  No.  9,  the  statement  by  the 
County  Clerk  in  the  notice  of  sale  is  incomplete  in 
failing  to  show  that  none  of  the  lands  involved 
herein  were  sold  under  the  proposed  Resolution 
and  Notice.  (Transcript  pages  52-58). 

6.  In  finding  of  fact  No.  12,  the  statement  is 
erroneous  in  that  the  negotiations  for  the  sale  of 
said  lands  were  completed,  the  acreage  fixed  and 
the  price  fixed  prior  to  the  institution  of  the  present 
action  which  was  brought  by  the  United  States 
to  quiet  title.  (Transcript  pages  103-104). 

7.  Conclusion  of  Law  No.  1,  page  10  is  not  sup- 
ported by  the  authorities  quoted  in  State  ex  rel 
Malott  V.  Board  of  County  Commissioners,  89 
Mont.  37  296  Pac.  1,  the  said  question  was  not 
before  the  court  for  a  decision  and  the  statements 
therein  made  are  obiter  dicta.  In  Toole  County 
Irrigation  District  v.  Moody,  125  F  (2)  498,  the 
Malott  case  was  mentioned  as  authority  for  the 
proposition  that  in  Montana  bonds  of  an  irrigation 
district  were  not  general  obligations  but  a  mere 
charge  on  the  land. 

8.  Conclusion  of  Law  No.  2,  page  10,  paragraph 
2,  the  conclusion  of  the  court  as  to  the  meaning  of 
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Chapter  63  of  the  Laws  of  1937  is  erroneous  in 
that  the  Supreme  Court  of  Montana  decided  to 
the  contrary  in  the  cases  of  Cascade  County  v. 
Weaver  et  al,  108  Mont.  1  90  Pac.  (2)  164,  and 
State  ex  rel  City  of  Billings  v.  Osten,  91  Mont.  76, 
5  Pac.  (2)  562. 

9.  Conclusion  of  Law  No.  5,  paragraphs  1,  2, 
and  3,  are  contrary  to  the  evidence  which  conclu- 
sively shows  the  counties  sold  fixed  acreage  of 
land  for  a  fixed  price  prior  to  the  institution  of 
the  present  action  and  such  agreements  are  binding 
upon  both  parties.  (Transcript  page  104). 

10.  In  ordering  judgment  herein  in  favor  of 
the  appellee  bondholders  and  against  the  appellant 
counties  and  in  failing  to  order  judgment  for  the 
appellants  and  against  the  appellees. 

11.  In  rendering  and  entering  final  judgment 
on  November  24,  1948,  for  the  appellees  and 
against  the  appellants. 

The  points  of  law  upon  which  appellants  intend 
to  rely  upon  this  appeal  stated  in  general  terms  are 
as  follows: 

1.  That  the  appellants  obligated  themselves  by 
contract  to  sell  to  the  United  States  the  lands 
involved  herein  at  a  price  fixed  between  the  parties 
and  such  agreement  is  binding  upon  both  parties. 

2.  That  this  action  was  brought  to  quiet  title 
to  the  lands  purchased  by  the  United  States  from 
the  appellants  and  the  procedure  taken  was  agreed 
upon  and  the  compensation  to  be  paid  to  the  appel- 
lants stipulated  prior  to  the  institution  of  the 
action. 
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3.  That  the  entry  of  judgment  against  the  United 
States  is  contrary  to  law  and  the  record  which 
shows  complete  compensation  agreed  upon  by  the 
owners  of  the  land  was  deposited  in  the  registry 
of  the  court  at  the  time  the  action  was  filed. 

4.  That  there  are  no  equity  rules  applicable  to 
this  action  as  the  compensation  was  fixed  by  the 
United  States  and  the  owner  of  the  lands  which 
were  free  from  all  encumbrances  under  Montana 
law. 

Appellants  deem  the  entire  record  as  certified  to 
this  court  and  now  on  file  to  be  necessary  for  the 
consideration  of  the  points  and  contentions  above 
enumerated. 

Dated  this  29th  day  of  December,  A.  D.  1948. 

/s/  D.  C.  WARREN, 
/s/  E.  W.  POPHAM, 

Attorneys  for  Appellant. 

Dawson  County,  Montana. 

/s/  CECIL  N.  BROWN, 

Attorney  for  Appellant. 
Prairie  Coimty,  Montana. 

(Acknowledgment  of  Service.) 

[Endorsed]:  Filed  January  3,  1949.  Paul  P. 
O'Brien,  Clerk. 
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In  the  United  States  District  Court  for  the  District 
of  Montana,  Billings  Division 

Civil  No.  348 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
PAUL  T.  MARKET,  et  al, 

Defendants. 

NOTICE  OF  APPEAL 

To  the  Clerk  of  the  Above-Entitled  Court: 

Notice  Is  Hereby  Given  that  the  United  States  of 
America,  plaintiff  above  named,  through  the  under- 
signed, its  attorneys,  appeals  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  from  that 
part  of  the  judgment  of  the  Court  entered  in  the 
said  action  on  November  24,  1948,  which  purports 
to  order  the  United  States  to  pay  the  further  sum 
of  $3,642.92  with  interest  thereon  at  the  rate  of  6 
per  cent  per  annum  from  July  11,  1944,  until  paid. 

Dated  this,  the  17th  day  of  January,  1949. 

JOHN  B.  TANSIL, 

Attorney  of  the  United  States,  in  and  for  the  Dis- 
trict of  Montana. 

J.  F.  MEOLEN, 

Special  Assistant  to  the  United  States  Attorney  for 
the  District  of  Montana. 

[Endorsed] :  Filed  January  18, 1949. 
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(Clerk's  Docket  entry  of  mailing  copies  of  Notice 
of  Appeal  by  United  States  of  America,  to  cer- 
tain parties:) 

Jan.  18, 1949 — Mailed  copies  of  Notice  of  Appeal  by 
United  States  of  America  from  Judgment  of 
November  24,  1948,  to  D.  C.  Warren,  Glendive, 
Montana,  attorney  for  Dawson  County,  Mon-. 
tana;  to  Cecil  N.  Brown,  Terry,  Montana,  At- 
torney for  Prairie  County,  Montana;  to  P.  F. 
Leonard,  Miles  City,  Montana,  Attorney  for 
Bondholders;  to  Edna  Yale,  Moscow,  Idaho; 
and  to  A.  W.  Roen,  Fargo,  North  Dakota. 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF 
RECORD  ON  APPEAL 

Pursuant  to  Rule  75,  Federal  Rules  of  Civil  Pro- 
cedure, the  United  States  of  America  designates  the 
following  portions  of  the  record  to  be  contained  in 
the  record  on  appeal  to  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  in  the  above-entitled 
cause : 

1.  Notice  of  appeal  filed  January  17,  1949,  by  the 
United  States  of  America,  from  judgment  filed  No- 
vember 24,  1948. 

2.  This  designation. 

JOSEPH  F.  MEGLEN, 

Special  Assistant  to  the  United     ' 
States  Attorney. 

[Endorsed]  :  Filed  Feb.  19,  1949.  , 
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In  the  District  Court  of  the  United  States  in  and  for 
the  District  of  Montana 

United  States  of  America, 
District  of  Montana — ss. 

CLERK'S  CERTIFICATE 

I,  H.  H.  Walker,  Clerk  of  the  United  States  Dis- 
trict Court  for  the  District  of  Montana,  do  hereby 
certify  that  the  annexed  and  foregoing,  consisting 
of  four  pages,  numbered  consecutively  from  1  to  4, 
inclusive,  constitute  a  correct  supplemental  tran- 
script of  all  portions  of  the  record  in  case  Numbered 
348,  United  States  of  America  vs.  Paul  T.  Markey, 
et  al.,  designated  by  the  United  States  of  America 
as  the  Supplemental  Record  on  Appeal  thereon,  as 
appears  from  the  original  records  and  files  of  said 
Court  in  my  custody  as  such  Clerk. 

I  further  certify  that  the  costs  of  said  Supple- 
mental Transcript  of  Record  amount  to  the  sum  of 
Thirty  Cents  (30c)  and  have  been  made  a  charge 
against  the  United  States. 

Witness  my  hand  and  the  seal  of  said  Court  at 
Great  Falls,  Montana,  this  19th  day  of  February, 
A.D.  1949. 

(Seal)  H.  H.  WALKER, 

Clerk  as  aforesaid. 
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[Endorsed] :  No.  11821.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  United  States  of 
America,  Appellant,  vs.  Mary  Hagen,  et  al.,  Ap- 
pellees. Second  Supplemental  Transcript  of  Record. 
Appeal  from  the  United  States  District  Court  for 
the  District  of  Montana. 

Filed  February  23,  1949, 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 


